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ATLANTA,  AUGUST  TERM,  1860.  8 

Wade  vs,  PowelL 

4|he  rule  prescribed  by  that  Act,  that  the  arbitrators  may  settle  compensation 

.fi>r  their  services,  may  be  adopted  by  the  Court  as  a  proper  rule  in  like  case;;. 

,  It  was  no  error  in  the  arbitrators  in  this  case  to.  pay  off  the  balance  due  to 

defendant  with  the  negroes  on  which  the  advances  and  debts  were  con- 
tracted, or  to  allow  a  credit  for  the  hire  of  complainant's  negroes,  when 
complainant  has  received  tiie  corresponding  benefit  from  theadyancesi  made 
and  the  surplus  left. 

.  It  is  not  compound  interest  to  add  interest  on  the  balance  up  to  the  credit- 
and  deduct  credit  from  the  sum  of  principal  and  interest,  and  then  to  add 
interest  on  balance,  <Scc.,  when  the  credit  exceeds  the  interest,  ice. ;  but 
■Dch  rule  is  the  one  prescribed  by  the  statute. 

.  As  this  arbitration  was  not  under  the  arbitration  Act  of  lSo6,  it  was  not  error 
not  to  furnish  the  parties  with  copie»  of  the  award. 

.  The  children  of  complainant  had  no  interest  in  the  matters  in  nrbitraiion,  and 
h  was  not  necessary  that  they  should  be  parties,  nor  have  their  interests 
been  affected  by  the  award. 

ft.  There  was  no  error  in  allowing  defendant  and  the  husband  to  be  sworn  as 
witnesses  in  the  arbitration,  neither  having  sworn  to  anything  untrue,  or 
prejudicial  lo  complainant. 

1.  The  awa#d  is  in  the  highest  degree  bene£cial  to  complainant,  and  ought 
not  to  be  disturbed. 

In  Equity,  from  Murray  Superior  Court.  Decided  by 
fudge  Crook,  at  the  October  Term,  1859. 

Peyton  L.  Wade  instituted  two  actions  of  Trover  in  Mur- 
»y  Superior  Court,  against  Jacob  S.  P.  Powell,  for  the  re- 
©very  of  divers  negro  slaves.  In  one  of  the  actions  he  was 
rlaintiff  in  his  own  right,  and  in  the  other  he  was  plaintiff 
iB  trustee  for  Mrs.  Sarah  A.  Powell.  The  said  Wade,  also, 
jommenced  an  action  of  Ejectment  in  Whitfield  Superior 
3ourt,  in  favor  of  John  Doe,  ex-demise,  Peyton  L.  Wade,  et 
d,  against  Richard  Roe,  casual  ejector,  and  Samuel  Street, 
tenant  in  possession.  Jacob  S.  P.  Powell  commenced  an  ac- 
km  of  Trover,  in  Whitfield  Superior  Court,  against  Jesse 
i¥ade,  for  the  recovery  of  divers  negro  slaves.  Sarah  A. 
Powell,  by  her  next  friend,  James  Edmondson,  filed  her  Bill 
n  Equity,  in  Murray  Superior  Court,  against  Peyton  L. 
(V^ade  and  Jacob  S.  P.  Powell,  for  Discovery,  Relief,  and 
[njunction.  She  also  filed  a  similar  Bill  in  Whitfield  Supe- 
ior  Court,  against  Jesse  Wade,  Peyton  L.  Wade,  and  Jacob 
J.  P.  Powoll.  John  L.  Edmondson,  in  the  place  of  Daw- 
ion  A.  Walker,  trustee,  &c.,  and  Jacob  S.  P.  Powell,  filed 
iheir  Bill  in  Equity  in  Whit^eld  Superior  Couit,  against 
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stated  amounts,  and  if  the  husband  made  these  payments,  the  neirroes  were  in 
tha:  case  to  be  the  property  of  complainant;  if  not  paid,  the  money  was  to  i 
be  made  out  of  the  remaining  thirteen.  Afterwards  a  new  agreement  wasea* 
tcred  into  with  the  comphtiiiaut,  in  which  the  balance  is  stated  to  be  S3,'200, 
$500  of  which  was  to  be  poid  in  January,  1S.02,  the  balance  in  five  equal  annual 
intitnllments.  If  this  amount  was  paid  up  promptly  at  the  times  istuted,  with 
the  interest,  defendant  was  to  convey  the  thirteen  negroes  to  llie  complain- 
ant, subject  to  the  same  irust  as  contained  in  her  i'alher's  deed  ;  if  payment 
were  not  made,  the  agreement  to  be  void,  and  defendant  was  to  make  ibe 
money  out  of  the  negroes.  The  defendant  subsequently  advanced  for  the 
use  of  the  separate  state  of  the  complainant  $1,012  and  for  the  husband  $100. 
No  part  of  the  $3,200,  or  $1,012,  or  $400  being  paid  to  defendant,  he  com- 
menced  an  action  of  trover  for  the  thirteen  negroes;  also  a  separate  action, 
as  trustee,  for  those  contained  in  the  deed  from  complainant,  to  tnUe  them  from 
the  possession  of  the  husband.  The  complainant  filed  a  bill  against  defendant 
for  account  of  the  hire  of  some  of  the  trust  negroes  defendant  had  in  iNiO 
and  1550,  th<it  was  included  in  the  settlement  with  the  husband  in  January. 
1851 :  also  for  account  of  the  hire  of  the  twenty-two  negroes  included  in  the 
conveyance  from  her  husband,  and  from  Martin  to  defendant,  also  for  all  the 
assets  that  the  husband  had  turned  over,  and  for  an  account  generally  of  his 
trust  from  his  acceptance.  The  husband  l)rought  trover  for  th**  eleven  ne- 
groes, taken  by  defendant  in  settlement  in  January,  1S51.  Some  other  »<iiits. 
either  directly  or  collaterally,  were  pending  between  the  parties.  The  solicit- 
ors of  the  complainant,  the  husband,  and  the  next  friends  of  complainant  in 
her  bill,  agreed  in  writing  with  the  defendant  for  the  purpose  of  putting  an 
end  to  the  litigation  and  making  a  final  and  full  settlement  of  nil  matters  iu 
dispute  between  them,  to  refer  them  to  two  arbitrators  named  therein  who 
were  to  select  an  umpire,  and  this  agreement,  or  rule  of  submis»lon  so  agreed 
on,  was  made  the  rule  of  the  Court.  In  accordance  with  the  agreement,  the 
whole  of  the  twenty-two  negroes  and  increase,  both  those  in  the  possession  of 
def*endant  as  well  as  tho^e  in  the  possession  of  complainant,  were  delivered  to 
the  arbitrators  to  dispose  of  according  to  the  award.  The  ai*bitrators  and  um- 
pire took  a  full  account  on  both  sides  from  the  beginning,  and  for  the  balance 
found  to  be  due  to  defendant,  paid  him  off  in  negroes,  nt  prices  put  upon 
them  by  the  arbitrators;  settled  their  own  fees,&c.  This  award  was  made  the 
judgment  of  the  Court.  Complainant  filed  a  bill  to  review  and  reverse  that 
award.    Held 

1.  That  a  bill  of  review  did  not  lie  to  correct  the  errors  of  this  award  or  judg- 
ment. 

2.  That  the  attorney  and  solicitors  of  complainant  had  power  to  make  the  refer- 
ence under  the  sanction  of  the  Court,  without  tlie  consent  of  complainant. 

3.  It  was  not  error  in  the  arbitrators  to  settle  the  accounts  between  defendant 
and  husband,  especially  as  such  settlement  inured  to  the  benefit  of  com- 
plainant. 

4.  That  it  was  no  error  for  the  next  friend  to  sign  and  agree  to  said  submis- 
sion, and  that  he  did  so  only  made  it  the  more  perfect. 

5.  In  arbitrations,  other  than  those  provided  for  by  the  arbitration  Act  of  1650, 
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ifae  rule  prescribed  by  that  Act,  that  the  arbitrators  may  settle  compensation 
for  their  servicei*,  may  be  adopted  by  the  Court  as  a  proper  rule  in  like  cases. 

t'}.  It  was  no  error  in  the  arbitrators  in  this  case  to  pay  off  the  balance  due  to 
defendant  with  the  negroes  on  which  the  advances  and  debts  were  con- 
tracted)  or  to  allow  a  credit  for  the  hire  of  complainant's  negroes,  when 
complainant  has  received  the  corresponding  benefit  from  the  advances  made 
and  the  surplus  left. 

7.  It  is  not  compound  inlercsC  to  add  interest  on  the  balance  up  to  the  credit) 
and  deduct  credit  from  the  sum  of  principal  and  interest,  and  then  to  add 
iaterest  on  balance,  dec,  when  the  credit  exceeds  the  interest.  vVc. :  but 
»uch  rule  is  the  one  prescribed  by  the  statute. 

i>.  A.*  this  arbitration  was  not  uader  the  arbitration  Act  of  1S5G,  it  was  not  error 
DOt  to  furnish  the  parties  with  copie»  of  the  award. 

^.  The  children  of  complainant  had  no  interest  in  the  matters  in  arbitration,  and 
it  was  not  necessary  that  they  should  be  parties,  nor  have  their  interests 
been  affected  by  the  award. 

10.  There  was  no  error  in  allowing  defendant  and  the  husband  to  be  sworn  as 
witnesses  in  the  arbitration,  neither  having  sworn  to  anything  untrue,  or 
prejudicial  to  complainant. 

11.  The  awa#d  is  in  the  highest  degree  bene£cial  to  complainant,  and  ought 
not  to  be  disturbed. 

In  Equity,  from  Murray  Superior  Court.  Decided  by 
Judge  Crook,  at  the  October  Term,  1859. 

Peyton  L.  Wade  instituted  two  actions  of  Trover  in  Mur- 
ray Superior  Court,  against  Jacob  S.  P.  Powell,  for  the  re- 
covery of  divers  negro  slaves.  In  one  of  the  actions  he  was 
plaintiff  in  his  own  right,  and  in  the  other  he  was  plaintiff 
as  trustee  for  Mrs.  Sarah  A.  Powell.  The  said  Wade,  also, 
commenced  an  action  of  Ejectment  in  Whitfield  Superior 
Court,  in  favor  of  John  Doe,  ex-demise,  Peyton  L.  Wade,  et 
aU  against  Richard  Roe,  casual  ejector,  and  Samuel  Street, 
teuant  in  possession.  Jacob  S.  P.  Powell  commenced  an  ac- 
tion of  Trover,  in  Whitfield  Superior  Court,  against  Jesse 
Wade,  for  the  recovery  of  divers  negro  slaves.  Sarah  A. 
Powell,  by  her  next  friend,  James  Edmondson,  filed  her  Bill 
in  Equity,  in  Murray  Superior  Court,  against  Peyton  L. 
Wade  and  Jacob  S.  P.  Powell,  for  Discovery,  Relief,  and 
Injunction.  She  also  filed  a  similar  Bill  in  Whitfield  Supe- 
rior Court,  against  Jesse  Wade,  Peyton  L.  Wade,  and  Jacob 
S.  P.  Powell.  John  L.  Edmondson,  in  the  place  of  Daw- 
son A.  Walker,  trustee,  &c.,  and  Jacob  S.  P.  Powell,  filed 
their  Bill   in  Equity  in  Whit^eld  Superior  Court,  against 
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Peyton  L.  Wade,  for  discovery,  relief,  injunction,  &c.  On 
the  15th  day  of  April,  1857,  whilst  all  these  cases  were 
pending  and  undetermined,  it  was  agreed,  in  writing,  that — 
*'In  order  to  settle  the  above  and  foregoing  cases,  and  all 
matters  in  dispute  between  the  parties  thereto,  they  have 
agreed,  and  do  hereby  agree,  to  refer  the  same  to  the  arbitra- 
ment and  award  of  Dawson  A.  Walker  and  John  W.  Hooper, 
and  an  umpire  to  be  selected  by  the  said  Walker  and  Hooper, 
to  decide  any  matter  of  law  or  fact,  on  which  said  Walker 
and  Hooper  may  not  be  able  to  agree,  to  be  settled  and  de- 
cided according  to  the  principles  of  Equity  and  Justice,  on 
the  following  basis,  that  is  to  say :  All  the  amount,  to  wit, 
tliirty-one  hundred  dollars,  paid  by  Peyton  L.  Wade  to  Rob- 
ert Martin,  and  a  judgment  in  favor  of  Peyton  L.  Wade 
against  the  said  Jacob  S.  P.  Powell,  with  the  legal  interest 
thereon  from  the  time  of  its  payment,  shall  be  allowed  the 
said  Peyton  L.  Wade  ;  and  all  the  money  that  has  been  ad- 
vanced or  loaned  to,  or  paid  for  the  said  Jacob  S.  P.  Powell, 
by  the*  said  Peyton  L.  Wade ;  and  all  that  may  be  due  and 
owing  by  the  said  Jacob  S.  P.  Powell  to  the  said  Peyton  L, 
Wade,  with  the  legal  interest  thereon,  from  the  time  it  was 
advanced,  loaned,  paid,  or  became  due,  shall  be  allowed  the 
said  Peyton  L.  Wade ;  and,  also,  the  amount  paid  by  the 
said  Peyton  L.  Wade  for  a  note  made  by  the  said  Jacob  S. 
P.  Powell,  which  is  now  sued  in  Murray  Superior  Court,  with 
the  legal  interest  on  the  amount  paid,  shall  be  allowed  to  the 
said  Peyton  L.  Wade ;  and,  also,  the  amount  paid  on  a  draft 
drawn  by  the  said  Jacob  S.  P.  Powell  on  Peyton  L.  Wade, 
in  favor  of  C.  T.  Cunningham  &  Co.,  with  the  legal  interest 
on  the  amount  paid,  shall  be  allowed  the  said  Peyton  L.  Wade; 
and,  also,  the  money  that  has  been  paid  by  Peyton  L.  Wade, 
with  the  legal  interest  thereon,  for  a  settlement  of  land  called 
the  Seaborn  Jones  Place,  and  for  which  the  action  of  Eject- 
ment, before  stated,  was  brought,  (the  action  being  now  en- 
joined by  a  Bill  in  Equity,)  shall  be  allowed  the  said  Peyton 
L.  Wade;  and,  also,  all  the  money  that  has  been  advanced 
to,  or  paid  for,  the  said  Sarah  Al  Powell  and  her  children, 
or  either  of  them,  and  all  goods  or  other  things  that  have 
been  purchased  for  the  said  Sarah  A.  Powell  and  her  chil- 
dren, or  either  ot  them,  by  the  said  Peyton  L.  Wade,  with 
the  legal  interest  thereon,  shall  be  allowed  the  said  Peyton 
L.  Wade ;  and,  also,  all  the  ai:ticles,  of  every  kind,  furnished 
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for  the  trust  estate,  and  all  the  moaev  advanced,  paid,  laid 
out  and  expended  by  the  said  Peyton  L.  Wade  to  and  for  the 
use  and  benefit  of  the  trust  estate  in  hid  hands,  with  the  legal 
interest  thereon,  shall  be  allowed  the  said  Peyton  L.  Wade. 
On  the  other  hand,  the  said  Peyton  L.  Wade  shall  account 
for  and  allow  as  a  credit  on  the  money  advanced  by,  or  that 
may  be  due  and  owing  to  him ;  all  th^  money,  solvent  notes, 
cotton,  corn,  peas,  fodder,  mules,  horses,  hogs,  wagons,  sheep, 
or  any  other  thing  or  thin^  of  value  which  he  has  received 
firom  the  said  Jacob  S.  P.  Powell,  or  the  trust  estate,  to  be 
allowed  and  valued  at  a  fair  price  at  the  time  they,  and  each 
of  them,  were  received ;  and  the  said  Peyton  L.  Wade  shall 
account  for  and  allow  as  a  credit  on  the  money  advanced  by, 
or  owing  to  him,  a  fair  hire  of  each  and  all  the  negroes  be- 
longing to  the  trust  estate,  and  for  each  and  all  the  negroes 
m  dispute  between  the  parties,  for  all  the  time  the  said  Wade 
has  had  the  said  negroes  employed  for  him  or  worked  for  his 
use  and  benefit ;  the  hire  to  be  estimated  as  if  hired  on  a 
twelve  months'  credit,  and  to  be  allowed  as  a  credit  at  the 
end  of  each  and  every  year,  but  in  fixing  the  amount  of  hire, 
the  expense  of  feeding  and  taking  care  of  the  old  and  infirm 
ftegroes,  the  clothing,  feeding  and  nursing  the  young  and 
children,  shall  be  taken  into  the  account,  and  the  hire  as- 
sessed by  taking  all  the  negroes,  young  and  old,  big  and 
little,  together.  In  taking  the  account  between  the  parties, 
if  Peyton  L.  Wade  should  be  due  and  owing  more  than  is  due 
him,  the  interest  is  to  be  counted  against  him  in  the  same 
way  and  manner  as  is  herein  before  provided  for  him,  and  he 
is  to  pay  up  whatever  sum  he  may  be  due  and  owing,  and  de- 
liver up  the  negroes  that  are  in  his  possession  and  in  dispute ; 
hut  if  more  is  found  to  be  due  the  said  Peyton  L.  Wade  than 
he  has  received,  the  amount  is  to  be  paid  him  immediately, 
or  a  note  with  approved  security,  payable  months  after 

date,  with  interest  from  date,  shall  be  given  him  for  the  sum 
due  him ;  and  if  neither  of  these  is  done,  said  Peyton  L.  Wade 
is  to  keep  the  negroes  now  in  his  possession,  or  enough  of 
them,  at  a  fair  valuation  to  be  made  by  the  arbitrators,  to 
pay  the  amount  due  him ;  and  if  the  negroes  in  the  posses- 
sion of  the  said  Wade  are  not  enough  to  pay  him  at  valua- 
tion what  may  be  due  him,  then  he  is  to  take  enough  of  the 
negroes  at  valuation,  in  the  possession  of  the  said  Jacob  S. 
Powell,  and  for  which  said  Wade  has  sued  said  Powell,  in  his 
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oUrn  right,  in  the  Superior  Court  of  Murray  countj%  to  pay 
the  amount  due  him ;  and  the  said  Wade  is  to  keep  such  of 
the  negroes  as  he  chooses,  to  pay  himself,  at  valuation,  first 
taking  of  the  negroes  in  his  possession  ;  but  if  this  is  done. 
it  is  not  to  affect  the  title  that  the  said  Peyton  L.  Wade  now 
has  or  claims  to  said  negroes,  it  being  the  distinct  understand- 
ing of  the  parties  hereto,  that  this  agreement  is  made  merely 
as  the  basis  of  a  compromise  of  disputes,  for  the  purpose  of 
putting  an  end  to  litigation,  neither  of  the  parties  admitting, 
or  intending  to  admit,  a  want  of  title  in  them  to  any  of  the 
property  in  dispute,  but  simply  are  willing  to  compromise 
the  matters  in  dispute  on  the  terms  herein  stated.  And  in 
order  to  carry  into  effect  the  award  that  may  be  made,  with- 
out let  or  hindrance,  it  is  hereby  agreed  by  the  parties,  that 
all  the  negroes  in  dispute,  which  are  in  the  possession  of  the 
said  Peyton  L.  Wade,  and  all  the  negroes  in  dispute  which 
ore  in  the  possession  of  the  said  Jacob  B.  P.  Powell,  shall  be 
placed  in  the  possession  and  under  the  control  of  the  arbi- 
trators before  the  award  is  made,  to  be,  by  them,  delivered 
to  the  party  or  parties  entitled  thereto,  according  to  the 
award  and  decision.  And  it  is  further  agreed,  that  all  the 
cases  before  statod  shall  stand  as  they  are,  until  the  award  is 
made  and  executed ;  and  it  is  further  agreed  that  all  the  evi- 
dence now  taken  in  said  cases,  shall  or  may  be  ujsed  before 
the  arbitrators;  and  it  is  further  agreed  that  the  costs  in 
each  of  said  cases  shall  be  paid  as  the  arbitrators  may  decide, 
according  to  Justice  and  Equity ;  and  it  is  further  agreed, 
that  the  arbitrators  shall  meet  at  Dalton,  on  the  first  day  of 
September  next,  to  decide  the  matters  in  dispute.'* 

This  agreement  was  dated  the  15th  of  April,  1857,  and 
signed  by  J.  S.  P.  Powell,  J.  A.  R.  Hanks,  James  Edmond- 
son ;  Augustus  R.  Wright,  Attorney  and  Solicitor  for  the 
trust  estate ;  John  W.  H.  Underwood  and  Dawson  A.  Walker. 
Attorueys  for  Mrs.  Sarah  A.  Powell,  and  trustees  of  Mrs. 
Street ;  and  John  W.  Hooper,  Warren  Akin  and  J.  A.  W. 
Johnson,  Attorneys  and  Solicitors  for  Peyton  L.  Wade. 

At  the  April  Term,  1857,  of  Whitfield  Superior  Court,  it 
was  "  Ordered  by  the  Court,  that  the  cases  mentioned  and 
set  forth  in  the  foregoing  agreement,  and  submission,  be  re- 
ferred to  arbitration  according  to  the  stipulations  contained 
in  said  submission  and  agreement,  and  that  the  award  that 
may  be  made  shall  be  the  final  judgment  of  the  Court,  freeil 
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from  all  objections  and  exoeptions,  and  tliat  the  Judge  of  thv 
Superior  Court  of  the  Cherokee  Circuit,  at  chambers,  in  va- 
cation, shall  have  the  right  and  power  to  order  the  award  as 
the  judgment  of  the  Court,  to  be  entered  on  the  Minutes  of 
the  Superior  Court  of  Murray  county,  and  of  Whitfield 
county,  and  to  pass  all  orders,  judgments  and. decrees,  ne- 
cessary and  proper  for  carrying  the  said  award  and  judg- 
ment into  eifectual  execution ;  and  may  remove  the  trustees, 
and  appoint  new  ones,  and  pass  every  order,  necessary  and 
proper,  for  freeing  the  trust  estate  from  debts  or  encum- 
brances, in  the  same  manner  and  to  the  same  extent  as  he 
could  or  might  dp  by  the  aid  and  concurrence  of  a  special 
jury,  at  a  regular  Term  of  the  Superior  Courts  in  the  coun- 
ties aforesaid."  This  order  wjew  signed  by  Warren  Akin 
and  John  W.  Hooper,  Solicitors  and  Attorneys  of  Peyton  L. 
Wade ;  J.  W.  H.  Underwood  and  Dawson  A.  Walker,  So- 
Hcitors  for  Mrs.  Sarah  A.  Powell  and  others  as  he  is  mark0<l»< 
on  the  record;  James  Edmondson,  next  friend  of  Mrs.  S.  A. 
Powell,  and  by  the  Hon.  Joseph  E.  Brown,  Judge  of  thr 
SapericNT  Court,  presiding. 

Thomas  R.  R.  Cobb,  Esq.,  was  selected  a«  umpire,  by  the 
said  John  W.  Hooper  and  Dawson  A.  Walker,  and  by  them 
requested  to  act  with  them  and  hear  the  evidence  under  said 
submission. 

The  arbitrators  and  umpire  met  at  the  time  and  place  de- 
signated in  the  submission,  and  made  up  and  rendered  the 
following  award,  to  wit : 

"We,  the  arbitrators,  appointed  under  a  submission  and  or- 
der of  the  Superior  Courts  of  the  counties  of  Murray  and  Whit-  ' 
field,  having  met  at  Dalton  on  the  first,  and  second,  and  third 
days  of  September,  1857,  and  having  made  choice  of  Thomas 
R.  R.  Cobb  as  the  umpire  under  said  submission,  and  having 
heard  all  the  evidence  submitted  by  the  parties  and  thoii* 
coonfel,  and  considered  fully  the  several  matters  submitted 
to  us,  have  agreed  upon  the  following  award — the  said  um- 
pire deciding  all  questions  of  difierence  as  they  arose  between 
US  in  the  investigation — and  we  do  hereby  award  as  follows : 

"We  find  that  there  was  due  and  owing  Peyton  L.  Wade, 
on  a  settlement  of  the  accounts  between  the  parties,  on  the* 
first  day  of  September,  1857,  Nine  Thousand  Two  Hundred 
and  eighty-seven  dollars  and  forty-four  cents.  We  annex 
hereto,  marked  Exhibit  A,  a  statement  by  which  it  will  bo 
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men  what  amounts  are  allowed  the  parties,  and  the  calenla- 
tion  by  which  this  result  was  obtained.  For  the  payment  of 
this  amount,  we  award  that  Peyton  L.  Wade  retain  the  fol- 
lowing negroes  in  his  possession,  at  the  following  prices  and 
valuations  as  agreed  on  by  us  (the  other  parties  declining  to 
pay  the  money  or  give  the  note  with  approved  security,  as 
provided  in  the  submission,)  viz :  Mingo,  an  old  man, 
$100.00;  Dinah,  an  old  woman,  $1.00;  Harry,  a  man, 
$1,000.00;  Juby,  a  man,  $800.00;  Sue,  a  woman,  $800.00: 
Jeff,  a  young  man,  $1,100.00;  Lucy,  a  young  w^oman,  $900. 
00;  Rachel,  a  girl,  $700.00;  Delia,  a  girl,  $500.00;  Ben,  a 
boy,  $400.00;  Prince,  a  boy,  $200.00;  and  Lovey,  an  old 
woman,  $1.00,  making  in  all  the  sum  of  $6,502.00.  We  fur- 
ther award,  and  have  delivered,  to  the  said  Peyton  L.  Wade, 
the  following  negroes,  at  the  following  prices  and  valuations 
as  fixed  and  agreed  on  by  us:  Daniel,  a  mulatto  boy,  $1,000. 

*00;  Reuben,  a  mulatto  boy,  $800.00;  Jim,  a  negro  man. 
$1,060.00;  Jim,  a  small  child,  son  of  Bossy,  $186.44,  mak- 
ing in  all  the  sum  of  $2,986.44,  and  which^  added  to  the. first 
lot  of  negroes  aforesaid,  makes  $9,487.44.  Deduct  from  this 
sum  the  amount  found  to  be  dire  to  Wade,  and  there  is  left 
the  sum  of  $260,00,  which  amount  Mr.  Wade  will  pay  to  the 
umpire  for  Mr.  Powell's  share  of  his  fee.  We  award,  thai, 
in  all  the  cases  submitted,  the  fees  of  the  witnesses  shall  be 
paid  by  the  partiiis  by  whom  the  same  were  subpoenaed  re- 
spectively, and  that  the  costs  of  the  oflScers  of  Courts,  includ- 
ing cost^  .of  commissions  for  interrogatories,  be  paid  by  the 
yaiiijMS  jl^pomplainants  in  each  case  respectively. 

*  'A:-  '^ne  award  the  following  fees  to  the  arbitrators  and  um- 
pire in  this  matter,  to  be  paid  equally  by  the  parties,  i.  e., 
one  half  by  Peyton  L.  Wado,  and  the  other  half  by  J.  S.  P. 
Powell  and  the  trustee  of  Mrs.  Powell — the  fees  of  the  arbi- 
trators being  settled  by  the  umpire,  and  the  fee  of  the  umpire 
kaving  been  settled  by  the  parties,  viz  :  To  John  W.  Hooper, 
$600.00;  to  Dawson  A.  Walker,  $600.00;  and  to  Thomas 
B.  R.  Cobb,  $600.00." 

This  award  was  .signed  by  the  arbitrators  and  the  umpire.  ^ 
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~^!                                 "EXHIBIT  A"  ^^ 
I84fh              Amounts  found  due  to  P,  L.  Wade, 

April  1st-  Amount  paid  to  Robert  Martin, $3,100  00 

of  Judgment  vs,  J.  S.  P.  Powoll,. . .  1,700  00 

*'*        advanced  on  Cotton, 400  00 

"        paid   Snider,  Lathrop  dc  Nevitt  for 

Goods, 29  49 

*•        paid  William  Remshart,  for  Goods,  9  75 

"     N.  B.  Knapp, 4  50 

•*     for  one  .barrel  of  Flour, 8  69 

"          "     for  30  yards  Osnaburgs, 3  00 

"     to  Mr.  Eastman, 5  75 

"  "     to  Snider,  Lathrop  &  Nevitt,  for 

Carolina,  / 30  OG 

•*        paid  for  a  Bonnet, G  00 

«     toS.  Solomons,  for  Goods,.. ..  338  87 
"          *•     for  l,3G0  doz.  Oats,  at  15e.  per 

dozen, 204  00 

'*        paid  for  articles  bought  of  S.  Jones,  332  00 

**          **     for  3,000  bush,  of  Com,  bought  ■ 

of  S.  Jones, 600  00 

•'        paid  for  Hogs  and  Cows  to  S.  Jones,  152  50 

-'          "     for  Hogs  and  Cows  to  Norton,.  60  00 

"    to  P.  L.  Wade,  Jr., 30  00 

"     to  J.  Burns,  for  Oxen, 65  90 

**          "     for  articles  bought  of  Norton,..  26  75 

of  Cash  advanced  at  Dalton, 200  00 

*•        paid  for  600  bushels  of  Corn,  bought 

of  Norton, 100  00 

''        paid  to  J.  D.  Wade,  for  carrying  lift- 

grocs,  &c., 61  13 

"        paid     expenses    of   Carolina    from  i 

Murray, T. H>  00 

**        paid  Jesse  Wade's  account  for  Pro- 
visions, &;c., 536  85 

Total, $8,010  33 


1850.  Amounts  found  due  to  P.  L.  Wade, 

Jan.  1.  The  Seaborn  Jones'  and  Wade  place, $2,500  00 

Cash  through  Jesse  Wade, .' 100  00 

Amount  paid  Snider,  Lathrop  <fe  Nevitt, ...        86  84 

"     O.  Johnston, 29  42 

"     M.  Eastman, 33  44 
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"          "     Expenses  of  Miss  Carolina,, 18  88 

•'          "     Snider,  Lathrop  &  Nevitt, 4  (>8 

"  of  Jesse  Wade's  ac't  for  proviisions,. . .  325  00 

"        of  Rent  of  Norton  place, 100  00 

Total,... $3,198  2U 

1851. 

Jftn.  ().  Cash  paid  in  Seriven, $    700  00 

One  Umbrella, 2  00 

Cash  paid  Savannah  Republican, 1 1  00 

"       ".    Southern  Cultivator,- ,       3  00 

"     loaned  to  pay  Mrs.  Farmer's  land, 500  00 

Amount  of  Blacksmith'/account  for  1851, ^3  90 

Rent  of  Norton  place  f6r  1851, 150  00 

^  

To*»l^ *1,399  90 

1852. 

Rent  of  Norton  place  for  1852,. S150  00 

Amount  paid  for  Jesse  Miller's  Note^. 400  00 

Total, ,. ....§55000 

1853. 
Feb.  11.  Draft  in  favor  of  C.  T.  Cunningham  6z  Co.,. .. $1,012  (M 

1855. 
October.  Amount  paid  to  John  B.  Powell,  for  medical 

;  services, $130  00 

J  

.  1849.  Credits  to  which  J,  S.  P,  Powell  is  entitled. 

April  1 .  Two  Notes  on  JErwin, $1,000  00 

49  bales  of  Cotton  sold, 1,000  00 

Com,  Potatoes,  Peas,  Hogs, .  Sheep,  plantation 

tools,  &c.,  delivered  in  Seriven, 807  92 

Four  Mules,  at  $75  each,. ; 300  00 

Amount  claimed  for  Rice, 969 

Amount  claimed  for  Lumber,. 4  50 

Amount  allowed  for  expenses  and  work  on  Cen- 
tre place, 130  12 

Board  of  Mr.  Wade  and  family  (four  months,)  1 W  00 

' '.              Provender  for  horses  and  servants,  san>e  time,  25  00 

Hire  of  negroes  for  1849,  deducting  expenses,.  1,221  00 

Total,.... i... $4,648  23 


ATLANTA,-  AT^OtJ^T  TBRlf,  I860-  II 

'  ■      ' '■ — 1  ,         ■       ,  t    ,. 

WAd«  vs.  Rnreli: 

1850. 
Hire  of  negroes  for  1860^  deducting  expenses,.  $1,410  00 

1851, 
Hire  of  negroes  for  1851,  deducting  expenses,. .  .$480  00 
Smett's  Draft, 70  7^ 

Total, '. .  .$550  TO 

1862. 

Hire  of  negroes,  for  1852,  xJeducting  expenses, $480  09 

One  Bay  Mare, ; 1 125  00 

Twa  Mules,.. . . ; 125  00 

Oate,  $75,  aad  Shoats,  $13, , 88  00 

Total, .$818  06t 

1853. 
Hire  of  negroes,  deducting  expenses, $380  00 

1854. 
Hire  of  negroes,  deducting  expenses, $395  00' 

1855.  .    . 
Hire  of  negroes,  deducting  expenses, $400  OO' 

1856.  ' 

Hire  of  negroes,  deducting  expenses, .... $410  00 

1857. 
Hire  of  negroes,  deducting  expenses, .$275  00 


Settlements  of  accounts  on  the  aniounts  found  due  by  ns, 
1849. 

Amount  paid  by  P.  L.  W«de, $8,010  33 

Interest  from  Uie  1st  June  to  1st  January,  1850, 327  08 

$8,337  41 

Deduct  credits  for  1849, $4,648  23 

Interest  for  same  time, 189  79    4,838  02 

Balance  due  lat  Jaiiuary  1850, $3,499  39 

Interest  for  one  year,  to  January  1st,  1851,..  244  95 

$3,744  34 
Add  amount  paid  in  1850,. $3^198  26    . 
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Interest  for  eleven  mohtbs, 205  2g     3,403  48 

■    ■  *i     *  ■ 

♦7,147  82 
Deduct  credits  for  1850, , l,4^0  00 

Balance  due  1st  January,  1851  j ; . .  *o,737  82 

interest  for  005  year,  to  1st  January,  1852,. . .  401  54 

*6,139  4G 

Add  amount  paid  in  1851,. %1,309  DO   • 

Ipterest  for  seven  months, , .        57  15     1,457  05 

$7,590  51 

Deduct  credits  for  1851, $550  79 

interest  allowed,.. .. ; 1  25        552  04 

Balance  due  1st  January,  1852,. $7,044  47 

Add  interest  for  one  year, 493  10 

*7,o37  57 

Add  amount  paid  in  1852, $550  00 

Interest  allowed, . . , 28  00        578  00 

' — 

$8,115  57 

Deduct  credits  for  1852, " **818  00 

Interest  allowed, 11  88        829  ^ 

Balance  due  Ist  January-,  1853, ; $  7,285  09 

Interest  from  1st  Jan/l853  to  1st  Sept.  1857,  2,379  94 

Amount  paid  out  in  1853, 1,012  04 

Interest  from  11th  Feb.  1853  to  1st  Sep.  1857,  321.  73 

Amount  paid  out  in  1855, 130  00 

Interest  from  1st  Oct.  1855  to  1st  Sep.  1867, . .  .  1*^  44 

Total, $11,147  44 

Deduct  credits  for  1853,.. $  380  00  ^ 

"  "        "    1854, 395  00 

''  ''        "    1855, 400  00 

"    1850,. 410  00 

"    1857, 275  00 

$1,860  00     1,8W00 

Balance  due  P.  L.  Wiide  Sep.  1st  1857, $9,287  44 
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Hub  award  was  afterwards  made  the  Judgment  of  the  Sur 
perior  Courts  of  Murray  and  Whitfield  counties,  by  orderat 
&ad  decrees  regularly  had  and  taken  in  accordance  with  the. 
terms  and  stipulations  of  the  submission  and  rule  of  reference 
aforesaid. 

At  the  April  Term,  1858,  of  Whitfield  Superior  Court,  a 
motion  was  made  to  set  aside  and  vacate  the  Judgment  of  the 
Court,  making  the  said  award  the  Judgment  of  the  Gourt^ 
which  motion  was  based  upon  the  following  grounds,,  to-wit: 

1st.  Because  the  arbitrators  failed  to  comply  with  the.Stat* 
ute  Laws  of  Georgia  in  such  cases  made  and  provided,  an4 
because  of  the  copy  aflSdavits  of  James  Edmondson  and  Sarah 
A.  Powell  hereto  attached,  marked  1  and  2. 

2d.  Because  a  capital  mistake  was  made  by  the  said  ar-^ 
bitrators,  and  acknowledged  to  one  of  the  parties  to  said  at-, 
bitration  afterwards. 

3d.  Because  the  arbitrators  exceeded  their  authority  in*, 
going  outside  of  the  basis  of  submission,  and  in  acting  on 
motives  and  making  an  award  on  matters  not  submitted. 

4th.  Because  there  was  no  award  mlade,  according  to  the 
basis  of  submission,  and  the  causes  of  difference  which  were 
submitted. 

9th.  Because  the  calculations  and  the  principles  upon  which 
lutereat  was  computed,  were  contrary  to  the  Law. 

The  afiidavit  of  James  Edmondson  referred  to  in  tho  first 
ground  of  the  motion,  states,  "  That  he,  being  very  ill,  was  in 
the  room  but  once,  and  then  only  for  a  short  time,  whilst  the 
arbitrators  were  investigating  the  matters  submitted  as  afore- 
said, and  that  he  has  not  seen  or  been  furnished  with  a  copy 
of  the  award  made  by  the  arbitrators."    . 

The  affidavit  of  Sarah  A.  Powell,  referred  to,  states :  "  That 
she  never  signed,  or  authorized  any  one  for  her,  to  sign  the 
submii*sion,  and  that  the  reference  of  the  cases  to  arbitrators, 
was  made  without  her  knowledge  or  consent,  and  without 
consultation  with  her,  and  that  she  has  never  been  furnished 
with  a  copy  of  the  award." 

Opposed  to  these  afiidavits  was  the  affidavit  of  John  W.  H. 
Underwood,  Esq.,  stating :  "that  he  was  one  of  the  counsel  of 
Mrs.  Sarah  A.  Powell  in  the  cases  before  stated,  and  that  in 
addition  to  his  professional  obligation  he  felt  great  solicitude, 
for  the  welfare  of  Mrs.  Powell,  and,  owing  to  the  complicated 
character  <^-the  oontroyersy  involved  in  the  cases,  su omitted- 
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to  arbitration  his  judgment,  as  a  lawyer,  approved  the  refer- 
ence, that  he  explained  the  whole  matter  to  Mrs.  Powell,  gir- 
ing  her  full  information  as  to  what  matters  were  to  be  sub- 
mitted, the  basis  on  which  they  were  to  be  submitted,  and  to 
whom  *thcy  wbre  to  be  submitted,  and  that  she  not  only  did 
not  complain  of  the  reference,  but  fully  approvetl  it  and  gave 
her  consent  to  it.'* 

Pending  this  motion  to  set  aside  said  award,  and  the  prder 
making  it  the  Judgment  of  the  Court,  the  said  Sarah  A. 
Powell,  by  her  trustee,  James  Edmondson,  filed  her  Bill  in 
Equity  in  Whitfield  Superior  Court,  alledging :  That  she  is 
a,fetne  eQUverte^  and  wife  of  Jacob  S.  P.  Powell;  arid  that  on 
the  seventh  day  of  March,  18411,  General  James  D.  Erwin, 
of  Barnwell  District,  in  the  State  of  South  Carolina,  executed 
und  delivered  his  certain  deed,  conveying  to  Peyton  L.  Wade 
thirty-three  negro  slaves,  to- wit :  Andrew,  the  elder,  and  An- 
drew, the  younger ;  Rosey  Ann,  Lewis,  Anthony,  Prince,  Cain, 
Becky,  two  Henry's,  Sam,  Jane,  Nelly,  Joe,  Albert,  Peggy, 
Eliza,  Susan,  Nero,  Molly,  Joel,  Nanxjy,  Georgiann,  Mary, 
Abby,  Nelson,  Emma,  Rufus,  Diok,  Frank,  Lavinia,  Milzy 
and  Lizzie,  together  with  the  future  increase  of  said  slaves, 
to  be  held  by  the  said  Peyton  L.  Wade  in  trust  for  the  sole 
and  separate  and  exclusive  use  of  the  complainant,  for  And 
during  her  natural  life ;  the  said  slaves,  nor  their  labor  or 
hire,  to  be  subject  in  any  manner  whatsoever  to  the  debts, 
contracts  or.  agreements  of  the  said  Jacob  S.  P..  Powell,  the 
husband  of  the  complainant.  That  the  said  deed  of  trust  also 
stipulated,  that  the  said  Jacob  S.  P.  Powell  should  not  exer- 
cise the  slightest  control,  or  take  the  slightest  interest  in  the 
said  negro  slaves,  and  that,  after  the  death  of  tlie  complain- 
ant, tlie  said  negro  slaves  should  be  delivered  to  and  become 
the  absolute  property  of  such  child,  or  children,  as  the  com- 
plainant shall  leave  at  her  death,  share  and  share  alike; 
which  trust  the  said  Peyton  L.  Wade  then  and  there  accepted. 
That  about  the  same  time  the  said  Peyton  L.  Wade  received 
from  Robert  Martin,  of  the  city  of  Charleston,  a  bill  of  sale 
for  the  following  negro  slaves,  to-wit :  Mingo,  Delilah,  Lovey, 
Sarah,  Leah,  JefF,  Henry,  Barchell,  Chesterfield,  JuUa,  Oor- 
nelia,  Reuben,  Daniel  and  Sally,  which  negroes  the  said  Mar- 
tin had  purchased,  for  the  use  and  benefit  of  tho  complainant, 
on  the  first  Monday  in  February,  1845,  at  a  public  sale 
thereof  by  the  Commissioner  in  Equity,  and  turned  over  to 
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complainant  on  condition  that  she  should  pay  the  purchase 
money  of  said  slaves  out  of  the  proceeds  of  her  planting 
operations ;  that  the  amount  duo  said  Martin  at  the  timo  of 
the  execution  of  the  deed  of  trust,  as  aforesaid^  was  about 
fojty-seven  hundred  dollars ;  that  the  complainant  reduced 
udd  sum  by  transfer  of  the  place  on  which  she  then  lived, 
and  by  cash  payments,  to  tlie  sum  of  thirty-one  hundred  dol- 
lars ;  that  by  an  agreement  between  the  complainant  and  the 
said  J^eyton  L,  Wade,  the  said  Wade  paid  the  sum  of  thirty- 
one  hundred  dollars  to  the  said  Martin,  and  took  a  bill  of 
sHe  of  said  last  mentioned  negroes  to  himself  and  in  his  own 
HamCj  to  secure  the  repayment  to  him  of  the  said  sum  of 
thirty-one  hundred  doUare.  That  on  tlie  11th  day  of  April,. 
1840,  an  agreement  in  writing  was  made  and  entered  into,, 
by  and  between  the  said  Peyton  L.  Wade  and  the  said  Jacob 
S.  P.  Powell,  in  which  it  was  recited  '4hat  the  said  Wade 
had  purchased  of  the  said  Powell  seven  negro  slaves,  to-wit: 
Dcmpsy ,  Henry,  Bess  and  her  three  children,  and  Jim ;  and 
the  said  Wade  had  also  purchased  from  Robert  Martin,  q{ 
Charleston,  South  Carolina,  fifteen  slaves,  all  of  which  were 
then  the  property  of  the  said  Wade. "  That  said  agreement 
stipulated  that  the  said  Jacob  S.  P.  Powell  should  take  the 
managenrent  of  the  said  slaves  and  pay  to  said  Wade  the  sum 
of  fifty-eight  hundred  doUai-s  by  the  first  day  of  January, 
1851,  with  the  lawful  interest  thereon,  from  the  first  day  of 
January,  1850;  that,  if  said  Powell  should  fail  to  pay  the 
said  principal  and  interest  during  his  life,  all  of  said  negroes 
should  be  liable  and  subject  to  said  Wade  for  any  balance 
due  him ;  that  in  tlie  meantime  the  said  Powell  should  have 
no  liberty  to  sell  or  dispose  of  any  one  of  said  negroes  with- 
out said  Wade's  express  consent;  that  if  any  one  else  should, 
by  contract  with  said  Powell,  control  or  attempt  to  control 
any  of  said  negroes  without  Wade's  consent,  the  said  Wade 
should  interpose  his  right  in  the  premises,  and  that  when  all 
of  said  sum  of  money  with  the  interest  thereon  should  be 
fully  paid,  the  said  Wade  shouhl  deed  and  settle  all  of  said 
negroes,  and  their  issue  and  increase,  on  such  person  or  per- 
sons as  the  said  Powell  might  name. 

The  bill  farther  alledges :  That  at  the  time  the  said  Wade 
paid  to  Martin  the  thirty-one  hundred  dollars  aforesaid,  the 
complainant,  through  said  Powell,  her  husband,  placed  in 
%Hd  Wade's  hands  two  promisory  notes  on  James  D.  Erwiny 
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payable  to  the  complainant,  for  five  hundred. dollars  each, 
given  in  payment  for  a  tract  of  land  sold  by  complainant  to 
said  Erwin.  That  complainant,  also  through  her  said  hus- 
band, turned  over  to  said  Wade  fifty-nine  bales  of  cottoii, 
one  thousand  bushels  c(»rn,  one  hundred  bushels  of  cow-peas, 
two  four-horse  wagons,  six  mules,  one  thousand  pounds  of 
bacon,  five  hundred  pounds  of  lard,  fifty-nine  head  of  sheep, 
ninety-three  head  of  hogs,  two  carriages,  a  large  amount  of 
plantation  tools  and  a  considerable  quantity  of  other  property, 
together  with  about  twenty-four  full  working  hands,  all  of 
which  the  said  Wade  kept,  used,  and  worked  for  his  own  use  and 
benefit  during  the  year  1849,  and  (with  the  exception  of  four 
of  the  negroes)  also  during  the  year  1850,  and  some  of  said 
negroes  since  that  time,  for  none  of  which  said  Wade  has 
ever  accounted  to  complainant.  That  said  Wade  had  com- 
bined with  the  said  Jacob  8.  P.  Powell  and  one  Jesse  Wade, 
to  cheat  the  complainant  out  of  the  proceeds  and  revenues  of 
her  estate,  by  settling  and  paying  off  with  the  complainant's 
funds  the  private  indebtedness,  pretended  or  real,  of  the  said 
Jacob  S.  P.  Powell  and  Jesse  Wade  to  the  said  Peyton  h* 
Wade.  That  the  complainant  had  often  called  on  the  said 
Peyton  L.  Wade  for  an  accounting  and  settlement,  and  was 
met  only  by  propositions  to  discount  and  settle  large  claims, 
real  or  pretended,  which  the  said  Peyton  L.  Wade  churned  to 
hold  against  the  said  Powell ;  that,  abandoning  all  hope  of  a 
fair  settlement  with  the  said  Peyton  L.  Wade,  she  filed  a 
Bill  ^n  Chancery,  in  the  Superior  Court  of  Murray  county, 
against  the  said  Peyton  L.  Wade  and  Jacob  S.  P.  Powell, 
and,  also,  a  Bill  in  Equity,  in  the  Superior  Court  of  Whit- 
field county,  against  the  said  Jesse  Waiie,  Peyton  L.  Wade, 
and  Jacob  S.  P.  Powell,  calling  on  them  for  a  full  account- 
ing and  settlement  to  and  with  the  complainant  in  the  prem- 
ises, and  praying  the  appointment  of  a  new  trustee  instead  of 
the  said  Peyton  L.  Wade.  That  whilst  these  bills  were  pend- 
ing, the  said  Peyton  L.  Wade  and  the  Solicitors  of  the  com- 
plainant agreed  to  refer  the  matters  in  controversy  in  said 
biUs  to  arbitration ;  that  said  agreement  of  reference  was 
made  without  the  knowledge,  authority,  approbation  or  con- 
sent of  the  complainant,  and  upon  a  basis  unknown  to  com- 
plainant, and  at  variance  with  her  wishes ;  that  a  rule  or 
order  of  Whitfield  Superior  Court  was  had  and  passed,  re- 
ferring said  cases  according  to  the  agreement,  and  that  the 
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arbitration  took  place  on  the  first  day  of  September,  18dT« 
after  which  orders  were  passed  by  the  Judge,  at  chambers, 
confirming  and  carrying  out  the  award  made  by  the  arbi- 
trators ;  that  said  award  was  made  only  upon  the  separate 
matters  between  Peyton  L.  Wadp  and  Jacob  S.  P.  Powell, 
who  were  co-defendants  in  the  said  Bills  in  Equity,  filed  and 
exhibited  by  the  complainant,  and  did  not  touch  and  settle 
the  matters  of  said  bills.  That  James  Edmondson,  being  only 
the  next  friend  of  the  complainant,  had  no  sufiicient  riglit  or 
authority  to  sign  and  agree  to  said  submission  and  basis  of 
reference ;  that  said  arbitrators  passed  upon  matters  outside 
of  the  submission,  and  awarded  to  themselves  five  hundred 
dollars  each,  whilst  they  were  Attorneys  in  the  cases  referred, 
at  a  stipulated  fee  of  one  thousand  dollars  each ;  that  said 
arbitrators  and  umpire  exceeded  their  autliority  by  selling 
two  or  three  of  the  complainant's  negroes  to  said  Wade,  for 
the  purpose  of  paying  the  fees  of  said  arbitrators,  and  that, 
too,  without  the  consent  of  complainant  or  her  next  friend, 
and  before  the  award  was  declared.  That  said  arbitrators 
and  umpire  transferred  and  delivered  to  the  said  Peyton  L. 
Wade  sixteen  valuable  slaves  belonging  to  the  complainant, 
and  herein  before  mentioned,  to-wit :  Mingo,  Dinah,  Lovey. 
Sue,  Jeff,  Leny,  Rachel,  Delilah,  Ben,  Prince,  July,  Henry. 
James,  Reuben,  Daniel  and  little  Jim,  worth  in  all  twelve 
thousand  dollars  or  some  other  large  sum  of  money,  and  passed 
over  to  said  Peyton  L.  Wade  by  the  said  arbitrators  and  um- 
pire to  pay  certain  damages  and  accounts,  pretendeil  or  real, 
which  the  said  arbitrators  found  to  be  due  by  the  said  Jacob 
S.  P.  Powell  to  said  Peyton  L.  Wade,  which  transfer  was  in 
violation  of  the  terms  and  stipulations  of  the  deed  of  gift 
made  by  the  said  James  D.  Erwin,  as  aforesaid,  and  which 
was  appended  to  the  said  Bills  in  Ecjuity  refeiTed  as  afore- 
said :  that  said  arbitrators  proceeded  to  dmrge  the  said  Pey- 
ton L.  Wade  with  the  price  of  the  said  negi'ocs  so  transferred 
by  the  arbitrators  as  aforesaid,  and  for  cotton,  and  for  a  largi* 
amount  of  stock  and  articles  of  various  sorts,  and  passed  thi' 
same  all  to  the  credit  of  the  said  account  which  the  said  Pev- 
ton  L.  Wade  had  prepared  against  the  said  Jacob  S.  r. 
Powell  individually;  that  said  arbitrators  took  no  account  of 
the  sum  due  for  the  hire  and  labor  of  complainant's  negroes. 
when  used  by  said  Peyton  L.  Wade,  as  herein  before  charged 
and  set  forth;  that  the  arbitators  allowed  the  said  Pevton 
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L.  Wade  compound  interest  on  all  of  his  said  accounts  and 
demands  which  he  had  preferred  against  the  said  Jacob  S.  P. 
Powell,  and  allowed  no  interest  at  all  upon  the  amounts  esti- 
mated as  due  the  complainant  for  the  use,  hire,  and  so  foriL 
of  her  negroes,  all  of  which  will  appear  by  reference  to  the 
Aubmission,  award,  orders  of  Court,  rule  of  reference,  &c- 
which  are  made  a  part  of  complainant's  bill ;  that  no  copj 
of  said  award  was  ever  furnished  to  the  complainant;  or  to 
her  said  next  friend,  or  to  the  said  Powell;  that  complain- 
ant's children,  who  are  the  remainder-men  of  said  estate,  were 
onrepresented  in  said  arbitration.  That  no  award  w«s  ever 
made  in  accordance  with  the  submission  and  rule  of  reference, 
but  that  the  said  award  is  a  mere  settlement  of  their  own  pri 
vate  and  individual  accounts,  between  the  said  Peyton  L. 
Wade  and  said  Powell,  and  a  conversion  of  sixteen  of  the 
complainant's  negroes  to  pay  the  private  debts  of  sfud  Powell : 
that  the  said  award  was  placed  on  the  Minutes  of  Murray 
and  Whitfield  Superior  Courts,  in  vacation,  on  the  18th  A 
September,  1857,  of  which  complainant  had  no  knowledge  for 
several  months,  and  that,  so  soon  as  complainant  could  do  sa 
after  ascertaining  what  had  been  done,  she  instituted  motions 
in  the  Superior  Courts  of  Whitfield  and  Murray  counties,  to 
set  aside  the  said  award,  and  the  orders  confirming  the  same: 
that  said  motions  are  now  pending  and  undetermined. 

The  bill  prays  thai;  the  award  may  be  set  aside,  annulled 
and  vacated,  together  with  all  the  orders  of  Court,  or  the 
Judge  at  chambers,  confirming  the  same;  that  said  Bills  in 
Equity  may  be  reinstated  and  stand  as  they  were  before  the 
Bubmission  was  made;  that  an  injunction  issue,  restraining 
the  said  Wade  and  Powell  from  selling  or  carrying  away  any 
of  said  negroes,  and  from  wasting  or  disposing  of  any  of  the 
funds  or  property  of  complainant's  said  trust  estate;  that  the 
defendants,  Peyton  L.  Wade  and  Jacob  S.  P.  Powell,  answer 
the  bill ;  and  for  general  relief. 

To  this  bill  there  was  a  demurrer  filed  for  want  of  Equity. 

The  presiding  Judge  overruled  the  demurrer^  and  that  de- 
eision  is  the  error  complained  of  in  this  case. 

Warren  AKiif  and  T.  R.  R.  Cobb,  for  plaintiif  in  error. 

A.  R.  Wright  and  Jacob  S.  P.  Bowsll,  for  dofendaiit  in 
orror. 
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-By  the   Court, — Lyox,  J.,  delivering  the  opinion. 

James  D.  Erwin,  the  father  of  Mrs.  Sarah  Powell,  the 
complainant  in  this  Bill,  on  the  first  day  of  March",  1849, 
conveyed  to  the  defendant  in  the  Bill,  in  trust  for  Mrs.  Sa- 
rah Powell  and  the  wife  of  Jacob  S.  P.  Powell,  thirty  ne- 
groes. The  defendant  accepted  the  trust  and  entered  upon 
ihe  performance  of  its  duties.  Subsequently,  and  on  the  7th 
day  of  March,  1849,  Jacob  S.  P.  Powell  conveyed  to  the 
defendant.  Wade,  seven  negroes,  in  consideration  of  $2,000: 
afterwards,  and  about  the  last  of  March,  1849,  one  Roberf 
Martin  conveyed  to  defendant  fifteen  negroes,  in  considera- 
tion of  ^3,100  paid  him  by  defendant  tlierefor.  These  fif- 
teen negroes  had  been,  previously,  the  property  of  Jacob  S. 
P.  Powell,  hut  had  been  sold  at  ShcriiTs  sale,  as  the  prop- 
erty of  Powell,  and  bid  off  by  Martin.  This  §3,100,  paid 
by  defendant  for  the  negroes,  seems  to  have  been  the  amount 
that  Martin  had  paid  for  the  negroes  at  Sheriffs  sale,  and 
defendant  advanced  him  the  money  and  took  the  title  to  the 
negroes,  for  the  benefit  of  Powell,  so  that  Powell  was  to 
have  the  negroee  when  this  advance  was  reimbursed,  by  him, 
to  Wade.  On  the  11th  April,  1849,  the  defendant,  'Wade, 
entered  into  an  agreement  with  Jacob  S.  P.  Powell,  in  re- 
spect to  these  two  last  lots  of  negroes,  in  which  the  purchase 
*»f  them  by  Wade  is  recited,  and  Wade  agrees  to  let  Pow- 
ell take  possession  and  have  the  use  of  the  negroes,  he  pay- 
ing interest  on  the  amount  then  due  by  him  to  Wade,  which 
is  stated  at  $5,800 ;  and  whenever  all  that  amount,  j)rincipal  and 
interest,  should  be  paid,  the  defendant  agreed  to  deed  and  set- 
tle all  of  said  negroes  and  their  issue  and  increase,  as  the 
said  Jacob  S.  P.  Powell  should  name.  Now,  it  Avill  be  ob- 
served, up  to  this  time,  that  the  complainant  had  no  title,  or 
claim,  either  equitable  or  otherwise,  to  these  negroes,  or  any 
part  thereof ;  but,  so  far  as  they  were  concerned,  and  the 
rights  and  debts  growing  out  of  the  several  advances,  convey- 
ances and  agreement,  were  all  between  the  defendant  Wade 
and  Jacob  S.  P.  Powell.  The  negroes  of  Mrs.  Powell,  men- 
tioned in  her  father's  deed  for  her  use,  were  not  involved  in 
any  of  these  transactions,  advances  or  liabilities. 

In  Jannaxy,  1851,  defendant  and  Powell  make  a  new  ar- 
ranorement,  in  respect  to  those  negroes  embraced  in  the  agree- 
ment of  the  11th  of  April,  1849,  by  which  that  agreement 
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was  cancelled,  and  defendant  took  eleven  of  the  negroes  and 
allowed  Powell  credit  for  thein,  at  a  price  agreed  upon  between 
the  parties.  At  that  time  there  appears  to  have  been  a  full 
settlement  between  them,  of  all  matters.  Wade  allowing  Pow- 
ell credit  for  all  that  he  had  received  from  him,  in  every 
form  or  shape,  and  charging  him  with  all  advances  on  ac- 
count of  these  negroes,  advances  made  for  support  of  family, 
purchases  made  for  them^  &c.,  and  debts  due  by  Powell  to 
him  otherwise:  and  after  deducting  from  such  balance. 
found  then  to  be  due  by  Powell  to  Wade,  the  price 
agreed  upon  for  the  eleven  negroes,  there  was  left  still  a  bal- 
ance due  to  Wade,  the  defendant,  of  $3,698.  As  to  this  bal- 
ance, and  the  remaining  negroes,  Powell  and  Wade  agree, 
that  Powell  have  the  thirteen  negroes  remaining,  stating  their 
names,  and  if  he  pays  the  said  sum  of  $3,698,  then  due  to 
Wade,  at  the  times  agreed  on  in  the  written  agreement,  that 
the  said  negroes  shall  be  Sarah  A.  PowelFs ;  and  if  he  fails 
to  make  any  of  the  payments.  Wade  to  collect  the  whole 
amount  out  of  the  negroes.  This  is  the  first  time  the  name 
of  the  complainant  is  mentioned  in  connection  with  these  ne- 
groes. As  to  the  negroes  retained  by  Wade  in  that  Bettle- 
ment,  she  never  did  have  any  connexion  with,  in  any  way 
whatever,  and,  therefore,  she  could  not  call  on  the  defendant 
to  account  as  to  them,  or  their  hire,  and  her  whole  claitn  or 
interest  in  the  remaining  twelve  depended  wholly  upon  the 
payment  to  the  defendant  of  the  amount  due  on  the  negroes 
of  $3,698 ;  without  the  payment  of  that  sum,  she  had  no  title 
to  the  negroes. 

On  the  4th  of  November,  1851,  the  defendant  enters  into 
a  new  agreement,  and  this  time  the  agreement  is  directly 
with  the  complainant,  and  Jacob  S.  P.  Powell  is  a  witness, 
in  which  it  is  stated  that  Wade,  the  defendant,  owna  the  thir- 
teen negroes  mentioned  in  the  last  argeement,  and  he  agrees 
that  complainant  may  work  them  with  the  trust  negroes,  (tnosc 
she  derived  from  her  father,)  by  paying  to  defendant  $60(.» 
on  the  1st  of  January,  1852,  and  52,700  in  five  annual  in- 
stallments, the  interest  to  be  paid  annually — in  all  $3,200— and 
if  the  said  Sarah  A.  PoAvell  paid  said  amounts,  then  the  ne- 
groes to  be  hers,  as  the  rest  of  her  property  is;  if  she  does 
not,  then  the  agreement  to  be  null  and  void,  and  defendant 
at  liberty  to  make  his  money  out  of  the  negroes. 

The  parties  subsequently,  on  the  7th  of  February,  1^3. 
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.igreetl,  that  Wade  would  take  a  tract  or  settlenient  of  land, 
in  payment  of  the  balance,  provided  it  was  delivered  to  him 
hy  tlie  1st  of  January,  1854.  This  was  not  done,  but  the  land 
was  sold  before  the  time  to  some  one  else,  and  the  debt  due  to 
Wade  on  the  negroes  remained  as  it  was  stated  in  the  af;rec- 
inent  of  the  4th  of  November,  1851.  In  addition  to  this  debt, 
•lefendant  accepted  and  paid  a  draft  drawn  for  the  benefit  of 
ihe  trust  for  §1,012.64.  He  also  bought  a  note  on  Jacob  S. 
P.  Powell  for  about  $2,000,  for  the  sum  of  §400.  These  are 
the  state  of  accounts  and  dealing  between  the  parties  as  ex- 
[iressed  by  their  *sevenil  written  agreements,  as  well  as  I  can 
state  them,  at  the  time  the  litigation  commenced  between 
them.  The  whole  of  which,  in  detail,  commencing  at  the  be- 
ginning and  coming  down  to  the  litigation,  including  all  the 
•iifferent  suits  between  the  parties  and  the  subject  involved, 
were  referred  to  arbitration  "in  order  to  settle  the  cases  and  all 
matters  in  dispute  between  the  parties,"  which  agreement 
was  made  ^'' as  the  basis  of  a  compromise  of  dlspnta*^  for  the 
letting  an  end  to  litigation,  **  And  to  effect  this  very  desir- 
able object,  the  defendant  waived,  for  that  j)urpose,  all  past 
settlements,  brought  back  all  the  negroes  that  he  had  bought 
from  Powell,  and  put  them  into  the  possession  of  the  arbitra- 
tors. The  arbitrators  selected  an  umpire,  went  into  an  in- 
vestigation, agreed  upon  an  award,  reported  it  to  the  Court, 
;ind  it  was  made  the  Judgment  of  the  Court.  The  complain- 
,:nt  filcil  this  Bill  to  review  that  award  and  judgment,  and  re- 
verse and  vacate  it  on  various  grounds  of  alleged  error,  which 
I  will  take  up  and  dispose  of  in  the  order  they  are  stated  in 
fhc  bill.  Before  considering  the  grounds  of  error,  stated  in 
the  bill,  I  will  notice  a  ground  of  error  that  does  not  appear 
in  the  Reporter's  >tatement: 

1.  The  defendant  plead  the  award  specially  in  bar  of  the 
complainant's  right  to  relief.  That  is,  that  the  award  so  made 
was  not  the  subject  of  review  by  this  Court.  The  Court  be- 
low, on  demurrer  to  that  plea,  overruled  it ;  to  which  defendant 
•excepted.  We  are  clear,  that  the  award  and  judgment  made 
in  this  case  on  this  agreement  and  rule  of  reference  is  not  the 
subject  of  review,  unless  for  fraud,  which  is  not  charged  in 
this  bill,  for  the  reason  that  the  tribunal  that  made  thi? 
judgment  or  award,  was  of  the  appointment  of  the  i)artics  to 
whom  they  had  referred  all  matters  between  themselves,  to 
be  determined  and  settled  according  to  their  understanding 
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of  what  is  right  and  proper  between  the  litigants.  Such  » 
judgment,  so  made,  a  Court  of  Equity  lias  no  power  to  review 
and  correct  its  errors,  if  there  be  any,  for  the  parties  have 
agreed  to  abide  by  it.  But  as  it  Avas  not  necessary  to  put 
pur  judgment  in  this  case  on  tliat  ground,  we  did  not  do  so. 

2.  The  first  ground  of  alleged  error  is,  '•  that  the  defendant 
and  the  Solicitors  of  the  defendant  agreed  to  and  did  make 
the  reference,  without  the  knowledge,  authority,  approbation 
or  consent  of  complainant,  and  upon  a  basis  unknown  to  her 
and  at  variance  with  her  wishes. "  Tliis  is  the  charge,  and. 
for  the  purpose  of  this  motion,  must  be  considered  as  true, 
although  it  is  denied  by  a  portion  of  her  Solicitors  in  the 
most  emphatic  terms ;  and  we  must  say  that  the  charge  is  a 
most  extraordinary  one,  when  it  is  understood  that  some  of 
negroes  were  taken  from  her  possession  and  carried  to  the 
place  where  the  arbitration  was  had,  for  that  purpose  only, 
and  her  husband  and,  I  believe,  her  son,  then  at  the  arbitra- 
tion as  witnesses,  and  not  one  word  heard  at  that  time  by 
way  of  objection  from  her.  Be  that  as  it  may,  we  hold  that, 
taking  the  charge  as  true,  the  fact  is  not  such  error  as  will 
avoid  the  judgment  or  award.  It  is  within  the  scope  of  a 
Solicitors*  or  Attornevs*  power  and  duties  to  refer  the  matters 
in  dispute  or  involvea  in  litigation,  which  have  been  cojifided 
to  their  skill  and  management  by  their  client,  to  referees  or 
arbitrators,  under  the  sanction  and  approval  of  the  Court,  for 
adjustment  or  arbitration,  without  the  consent  of  his  client. 
Watson  on  Awards^  49.  Caldwell  on  Awards,  29  to  88. 
Kidd  on  Awards,  45  and  46.  1  Dall  642.  MoOord  Cfh,  R 
406.  Billing  on  Awards,  52.  Filnier  vs.  Delmer,  Zd  Taun- 
ton, 486.  And  why  should  not  this  be  so  ?  An  Attorney 
may  confess  a  judgment  against  his  client,  and  this  involved 
every  thing. 

3.  The  next  error  alleged  is,  that  the  award  was  oidy  made 
upon  the  sepai'atc  matters  between  her  husband  and  the  de- 
fendant, and  did  not  touch  the  matters  involved  in  the  bill 
she  had  filed.  This  might  be  so,  and  no  error,  for  the  bill  does 
not  show  how  that  fact  prejudiced  her  rights.  But  it  is  not 
so,  as  the  award  itself  shows.  If  the  defendant  had  a  right 
or  interest  that  was  not  fully  considered  and  settled  by  fliis 
award,  and  most  favorably  for  the  complainant,  as  1  flhall 
endeavor  to  show  in  the  conclusion,  we  have  been  unable  to 
find  it,  and  the  complainant  lias  not  thouglit  proper  to  point 
it  out. 
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4.  A  thini  error  charged  i»,  that  James  EilmondBon  Vfts 
only  a  next  friend,  and  had  no  sufficient  right  or  authority  to 
sign  and  agree  to  said  submission  and  basis  of  reference. 
That  ho  dwl  sign  it  was  not  error,  but  strengthens  the  act  of 
the  Attorney  and  Solicitors.  The  joining  of  the  two,  we 
ihink,  made  tiie  agreement  perfect.  We  think  it  a  little 
strange  that  the  complainant  should  make  the  violation  of  hic^ 
duty  and  her  right,  by  the  next  friend,  as  a  ground  fur  set- 
ting aside  the  award ;  and,  to  do  ^<o,  makes  her  appeal  through 
the  same  person  as  next  friend.  If  he  committed  such  gross 
Ijreach  of  faith  and  duty  to  her,  she  ought  to  have  withdrawn 
her  confidence. 

o.  A  fourth  ground  of  error  is,  that  tlic  arbrtratcTTs  ex- 
ceeded their  powers  under  the*  rule  of  reference,  by  settling 
their  own  fees.  If  this  was  a  good  ground,  it  could  only  be 
to  that  extettt — not  to  vacate  the  whole  award.  We  do  not 
think  it  is  error.  The  Statute  of  the  State,  providing  for 
these  arbitrations,  gives  to  the  arbitrators  power  to  settle  their 
fees :  and,  although  this  reference  was  not  made  under  that 
Statute,  we  think  it  a  good  rule,  and  ought  to  be  adopted  and 
enforced  by  the  Courts  in  arbitrations  like  this,  outside  of  that 
Statute,  aA  the  sense  of  the  law  on  tlmt  subject. 

«).  The  next  grounds  of  error  are,  that  the  arbitrators  trans- 
ferred sixteen  of  her  slaves  to  defendant  to  pay  certain  dam- 
ages or  accounts,  pretended  or  real,  which  the  arbitrators 
foiiml  to  be  due  and  owing  by  her  husb^ind,  Jacob  S.  P.  Pow- 
eM,  individually,  to  the  said  defendant,  and  the  same  wai^  in 
violation  of  the  terms  in  which  said  negi'oes,  vested  in  her, 
tliat  they  sImmiM  not  lie  made  subject  to  the  debts  of  her 
huslMind.  In  making  tli.is  charge,  the  complainant  gives  the 
names  of  the  negroes  and  the  title  under  which  she  holds 
them,  referring  to  the  agreements  between  the  defendant  and 
her  huslKind,  and  herself,  which  I  have  heretofore  stated,  and 
making  the  exhibits  a  part  of  the  charge.  Take  the  whoh' 
fharge  together  and  it  disproves  itself.  Not  one  of  the  ne- 
groes so  transferred  was  the  property  of  the  complainant, 
nor  subject  to  the  trust  or  restrictions  contained  in  the  deeil 
from  James  D.  Ei-win,  her  father,  to  her.  On  the  contrary, 
the  legal  title  to  every  one  of  these  negroes  was  actimlly  in 
the  defendant,  and  was  to  continue  in. him  until  all  the  ad- 
vances made  by  him  for  the  negroes,  of  principal  and  inter- 
est, were  fully' paid  M,  and  in  case  it  was  not,  that  he  should 
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make  the  money  out  of  tlie  negroes;  so  that  the  arbitrators, 
instead  of  taking  her  negroes,  only  transferred  to  and  vested 
in  the  defendant  his  own  negroes,  and  at  prices  that  were 
never  contemplated  when  these  agreements  were  made.  There 
was  no  error  in  this. 

Anotlier  ground  of  error  is,  that  no  account  was  ta.ken  by 
the  arbitrators,  in  the  award,  of  the  hire  and  labor  of  the  ne- 
groes of  complainant  wlien  used  by  defendant.  It  would  be 
a  sufficient  answer  to  this  ground  that  the  bill  of  review  does 
not  state  that  it  was  made  to  appear  to  the  arbitrators  that 
any  thing  was  due  to  complainant  on  this  account.  But  we 
<lo  not  cliooso  to  meet  it  in  that  way.  The  award  shows  on 
its  face  that  credit  was  given  for  every  dollar  of  hire  due  by 
the  defendant,  and  in  such  a  way  that  complainant  got  the 
benefit  of  it  to  her  separate  use. 

7.  The  next  ground  is,  that  the  arbitrators  allowed  to  d^ 
fendant  compound  interest ;  how,  the  bill  does  not  show ;  but 
the  award  shows  that  the  rule  of  computing  interest,  adopted 
by  the  arbitrators,  was  that  prescribed  by  Btatute — ^that  is,  to 
calculate  interest  on  the  principal  up  to  the  time  a  credit  is 
allowed ;  and  if  the  credit  exceeds  the  interest  due  up  to  that 
time,  to  add  principal  and  interest  together,  deduct  the  credit 
from  the  sum  total,  and  add  interest  on  the  balance  to  the 
next  credit,  &c. ;  but  when  the  interest  exceeds  the  credit, 
the  sums  were  not  added,  but  the  interest  continued  on  the 
balance,  until  a  credit  was  reached  that  did  exceed  all  inter- 
est, and  then  addition  and  deduction  were  made.  This  we 
understand  to  be  the  rule  of  computing  interest  under  the 
Statute,  but  this  the  complainant  calls  compounding. 

8.  The  next  ground  of  alleged  error  is,  that  no  copy  of  the 
award  was  furnished  to  the  complainant,  or  her  next  friend, 
as  was  required  by  the  arbitration  act  of  1856.  To  this  we 
reply,  that  the  award  was  not  made  under  or  in  accordance 
with  that  Act,  and  is  not  necessarily  to  be  governed  by  its 
provisions,  especially  in  immaterial  matters  like  that. 

9.  Another  ground  of  error  is,  that  the  children  of  com- 
plainant, who  are  remainder-men  in  said  deed,  were  not  made 
parties  to  said  award.  If  they  have  any  interest  requiring 
representation  in  the  matters  in  controversy,  we  have  not 
been  able  to  see  it. 

10.  The  next  and  last  ground  of  alleged  error  is,  that  th^ 
arbitrators  examined. the  defendant  and  her  husband  as  wit- 
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iiessos  in  said  invcstigationgi.  Wc  sec  no  error  in  this.  Be- 
sides, complainant  does  not  show  that  either  of  them  testified 
to  any  fact  that  was  untrue  or  prejudicial  to  her  interest. 

11 .  We  have  thus  gone  over  the  whole  of  the  alleged  errors, 
apd  find  that  the  arbitrators,  even  judging  all  their  acts  by 
the  rules  of  law,  as  wc  wouhl  that  of  a  Court,  and  there  has 
been  no  error  committed  that  could  authorize  this  Court  to 
review  and  reverse  that  judgment.  But,  looking  at  the  case 
outside  of  the  strict  rules  of  law,  and  outside  of  the  necessity 
and  importance  of  avoiding  the  mass  of  litigations  that  this 
award  effects,  and  solely  with  reference  to  the  interests  of  the 
complainant,  ought  tliis  settlement  of  the  controversy  to  be 
disturbed  5'  When  the  defendant  accepted  the  trust,  com- 
plainant had  nothing  but  the  thirty  negroes  ;  ho  has  received 
nothiu^  from  her,  or  her  separate  property,  from  that  time 
until  tne  present,  except  the  use  of  a  few  of  the  negroes  in- 
cluded in  her  father's  deefl,  during  the  years  1849  and  1850, 
and  nothing  from  any  other  source,  except  some  ^S04 
from  her  husband,  which  was  passed  at  once  to  his  cre^lit. 
The  defendant,  in  the  meantime,  advanced,  out  of  his  own 
means,  largely  for  the  support  of  the  family  of  the  complain- 
ant; bought  and  furnished  in  the  same  way,  with  his  own 
means,  and  when  the  said  Powell  owed  him  largely,  for  a  settle- 
ment of  land  for  which  he  paid  some  $2,500:  furnished  them 
with  every  thing  in  the  way  of  supplies  for  stocking  and  car- 
rying on  a  farm — all  of  which  complainant  has  now  to  her 
separate  use;  and,  in  addition  to  all  this,  she  gets  by  the  set- 
tlement some  seven  or  eight  negroes  added  to  her  separate 
estate,  all  growing  out  of  the  advances  iiia<le  by  <lefendant, 
and  which  he  lay  out  of  year  after  year,  paying  hire  on  the 
negroes  for  which  he  held  the  title,  and  which  he  had  bought 
and  paid  for.  And  all  the  defendant  gets  in  the  return  is 
simple  interest  on  the  advancement.  The  complainant's  sepa- 
i-ate  estate  has  been  largely  benefitted,  and  the  defendant 
gets  nothing. 

.  Take  another  view.  Suppose  wo  should  vacate  the  award 
and  send  the  parties  back  to  settle  their  rights  in  the  Courts, 
what  would  be  the  result  ?  The  title  of  defendant  to  the  eleven 
negroes,  that  he  took  absolutely  from  Powell  in  January,  1851, 
would  be  obliged  to  be  sustained:  there  cannot  be  a  shadow 
of  pretence  for  setting  it  aside.  Mrs.  Powell  had  not  the 
slightest  interest  in  them  nor  never  had,  and  as  to  Powell, 
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there  could  bo  no  excuse  for  setting  it  aside  by  him.  Then  the 
charge  of  the  ^,200,  Afhich  was  admitted  to  be  due  by  com- 
plainant on  1st  Jjinuary,  1852,  on  the  other  thirteen  negroes, 
with  interest,  would  necessarily  have  to  be  paid  out  of  them, 
together  with  the  $1,012,  paid  by  defendant  since  for  thi.^ 
trust.  When  these  cl>arges  should  be  paid  out  of  the  thir- 
teen, how  n>any  of  them  w^ould  bo  left  V  Instead  of  getting 
seven  or  eight,  as  she  has,  in  all  probability  she  would  have 
fallen  in  debt.  Instead  of  being  injured  by  this  award,  thc^ 
complainant  has  been  largely  benefitted.  She  is  the  last 
person  to  apply  to  the  Court  to  set  it  aside.  There  was  n<v 
error,  awl  the*  Judgment  of  the  Court  below,  overruling  the 
demurrer,  must  be  reversed  and  the  bill  dismissed, 

JUDGMENT. 

Whereupon,  it  is  coitsidered  and  adjudged  hy  the  Couit. 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
ground  that  the  Court  erred  in  overruling  the  demurrer  to 
the  plaintifTs  bill.  The  Court  should  have  sustained  the  de- 
murrer, and  dismissed  the  bill. 


LEE  vif,  LEE. 

C.  A  demand  once  Iiarred  hy  the  statute  oClimitaticmK.  anJ  artcrwardo  revivei.' 
hy  a  new  proiiiif>e,  cannot  hr  pleaded,  at  Law.  rrs  a  set-off  to  Hii-acTtion  coin 
inenccd  Jirrinfr  the  exlstenre  of  the  staimory  bar. 

?.  The  defendftM.  m  an  action  at  Law.  cannot  plead,  at*  »  ^rt-olT  to  p(aintitr> 
demand,  a  judgment  existin;^  agninst  pinintiin  unless  defenchiiit  hnd  ii  legt> 
title  to  that  j.ud{;^etit  when  llie  action  wa?*  (V)niii>ei>ced.  even  ihoiigh  livinuv 
then  have  had  an  equitable  interest  in  it. 

n.  In  either  cac^e  (above  specified,)  wiiere  there  arc  peouh'nr  e()iii(ics  heiwrci: 
the  partien,  such  a«.  that  the  indTehtednos^  of  the  defendant  at  Law  wm^^ 
created  with  referenre  to  hii«  I'eman^I  against  the  irfafnlifr  aniT  with  tho  tin- 
dorHtaniTingf  that  they  «hoiiId  be  incinded  fn  n  fntarc  :>ettlemem{  «nd  ihn" 
plaintiff  ut  Law  ia  insMSfvent.  Equity  xr'iW  rdreve  the  ckMeikkint  by  enjbJWK:. 
the  ftrtkMi.  at  Law.  aiul  laicii^  co^niKaiiice  of  ifee  in«tlpn«  in  ^xnitroWMv. 
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In  Equitj',  iu  Troup  Superior  Court.  Decision  by  Judge 
Bill,  at  chamberH,  on  the  second  day  of  February,  'i860. 

Charles  S.  Lee  filed  his  Bill  in  Equity,  in  the  Superior 
Court  of  Troup  county,  against  Moses  Lee,  alleging :  That 
in  tlie  years  1833  and  1834,  and  after  that  time,  he  paid  off 
for  his  brother,  the  said  Moses  Lee,  divers  judgments,  ob- 
tained in  the  Superior  Court,  and  in  the  Justice's  Court  of 
Greene  county,  Georgia ;  tluit  some  of  the  judgments  so  paid 
off  were  obtained  against  the  said  Moses  Lee  alone,  and  some 
were  obtained  against  the  said  Moses  Lee,  as  principal,  and 
the  complainant,  as  security.  That  the  complainant  also,  at 
the  special  instance  and  request  of  the  said  Moses  Lee,  paid 
off  divers  notes,  accounts,  debts,  bank  drafts,  &c.,  against  the 
said  Moses  Lee,  on  some  of  which  the  complainant  was  se- 
curity for  the  said  Moses  Leo ;  that  these  debts,  notes,  ac- 
counts, bank  drafts,  &c.,  amounted  in  the  aggregate  to  the 
sum  of  five  thousand  eight  hundred  dollars,  or  about  that 
sum :  that,  before  that  time,  the  said  Moses  Lee  had  been 
largely  indebted  to  the  complainant,  but  the  same  was  dis- 
charged in  property,  delivered  by  the  said  Moses  Lee  to  the 
complainant.  That,  afterwards,  Francis  H.  Cone  and  others 
obtained  judgments  against  the  said  Moses  Lee,  amounting 
to  a  large  sum  of  money,  and  caused  the  executions  issued 
therefrom  to  be  levied  on  the  property  so  delivered  by  the 
said  Moses  Lee  to  the  complainant,  whereby  the  complainant 
was  compelled  to,  and  did,  pay  off  the  judgments  to  save  his 
property ;  that  said  Moses  Lee  resisted  the  payment  of  some 
of  these  debts,  on  the  ground  that  they  were  gambling  debts, 
but.  failing  to  sustain  his  defence  by  proof,  jiulgments  were 
obtained  upon  them ;  that,  being  about  to  remove  from  the 
county  of  Greene,  complainant  engaged  the  Hon.  Thomas 
Stocks  to  act  as  his  agent  in  taking  up  these  debts  and  judg- 
ments, and  having  them  transferred  to  the  complainant ;  that 
said  Moses  Lee,  being  insolvent  and  unable  to  discharge  the 
said  liabilities,  the  complainant  knew  full  well  that  he  would 
have  to  grant  to  his  brother  long  indulgence,  which  he  was 
willing  to  do.  That  the  said  Thomas  Stocks  paiil  off  and 
took  up,  as  the  agent  of  complainant,  divers  judgments  and 
debts  against  the  said  Moses  Leo,  as  principal,  and  the  com- 
plainant and  others,  as  security,  but  failetl  to  have  the  entry 
of  payment  by  the  complainant,  as  security,  made  on  sairt 
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judgments ;  that  f«aid  Thomas  Stocks  took  up  divers  judg- 
ments against  the  said  Moses  Lee,  wliich  were  transferred  on 
separate  pieces  of  paper;  that  the  said  Stocks,  after  exhaust- 
ing the  funds  left  with  him  by  the  complainant,  for  the  pur- 
S'se  of  paying  off  said  debts  and  judgments  against  the  said 
oscs  Lee,  advanced  of  his  own  funds  by  way  of  a  loan  to 
the  complainant  (and  which  the  complainant  afterwards  re- 
funded,) and  had  some  of  the  judgments  transferred  to  him- 
self, intending  such  transfer  as  a  memorandum  onlv  of  the 
amount  so  advanced  and  loaned  to  complainant,  whilst  the 
transfers  were  really  intended  for  the  complainant,  and  the 
fi  fas  were  accordingly  delivered  by  said  Stocks  to  complain- 
ant, but  without  any  written  transfer  of  the  same.  That  said 
Stocks  made  out  and  delivered  to  the  complainant  a  list  of 
the  debts  and  judgments  thus  paid  by  him,  as  the  agent  of 
the  complainant,  as  aforesaid,  which  the  complainant  still 
has  in  his  possession,  and  which  shows  the  amount  to  be  as 
herein  before  alleged;  that  the  said  Stocks,  in  taking  the 
transfers  aforesaid,  took  them  of  the  fi  fas,  whilst  it  was  in- 
tended by  the  parties  to  be  a  transfer  and  assignment  of  the 
iudgments  from  which  the  fi  fas  issued.  That  complainant 
Kept  all  these  judgments  and  other  liabilities,  until  the  judg- 
ments became  dormant,  having  perfect  confidence  in  his  said 
brother,  or,  at  least,  not  desiring  to  press  him  with  the  law; 
that  after  all  of  the  foregoing  transactions,  to-wit:  some  time 

in  the  year  cigthen  hundred  and  forty ,  the  said  Moses 

Lee  was  elected  Clerk  of  the  Superior  Court  of  Troup  county, 
and  held  the  office  for  several  terms,  by  means  of  which  he 
acquired  some  more  money  than  his  immediate  wants  de- 
manded, and  from  time  to  time  he  advanced  to  the  complain- 
ant sums  of  money  for  which  the  complainant  gavo  his  due 
bills ;  that  on  or  about  the  third  day  of  February,  1845,  for 
the  sake  of  convenience  merely,  the  complainant  aggregated 
the  amounts  of  said  due  bills  up  to  that  date,  and  gave  his 
note  to  the  said  Moses  Lee  for  twenty-four  hundred  and 
eighty-nine  dollars  and  twelve  cents  cash  borrowed,  it  being 
intended  by  complainant  and  understood  between  him  and 
the  said  Moses  Lee,  that  the  amount  of  said  note  should  be 
applied,  on  a  settlement,  to  the  debts  held  by  the  complain- 
ant against  the  said  Moses.  That  the  said  Moses  sub- 
sequently intermarried  with  the  daughter  of  one  John  H. 
Broughton^  and  received  from  him  a  considerable  amoont  of 
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property,  which,  however,  was  only  a  loan  by  the  father  to 
the  daughter;  that  some  time  thereafter,  the  wife  of  the  said 
Moses  died,  and  the  said  Broughton,  who  was  ;ilso  the 
father-in-law  of  the  complainant,  brought  suit  against  the 
said  Moses  Lee  fur  the  property  so  loaned,  and  the  naid  Mo- 
se.<,  .suspecting  that  the  complainant  did  not  take  sides 
iritli  him  in  sai<l  law  suit  against  his  father-in-law,  became 
offended,  and,  whilst  the  complainant,  then  being  a  citizen  of 
the  State  of  Alabama,  was  on  a  visit  to  his  said  brother,  he. 
the  said  Moses,  deeming  (as  ho  said)  all  the  debts  hoht 
by  complainant  against  him  barred  by  the  Statute  of  Limita- 
tions, instituted  his  action  of  Debt  and  Bail  against  the  com- 
plainant, returnable  to  the  February  Tenn,  1851,  of  Troui> 
Inferior  Court ;  that  complainant  duly  filed  his  answer  and 
pleas  to  said  action,  proposing  to  set-off  the  aforesaid  claims, 
hehl  by  the  complainant  against  the  said  Moses.  That, 
although  the  complainant  did  not,  in  his  plea  of  set-off,  set 
forth  all  the  debts  and  judgments  taken  up  and  held,  as  afore- 
said, he  did  set  forth  more  than  sufficient  to  cover  the  amount 
of  said  note,  sued  on  in  said  action.  That,  when  said  cause 
came  on  for  trial,  on  the  appeal,  in  the  Superior  Court  of 
Troup  county,  the  complainant  proved  the  payment  of  said 
debts  and  judgments,  as  aforesaid,  and  proved  the  facts  here- 
in before  set  forth  about  the  transfers,  and  proved  by  the 
said  Stocks  that  the  judgments  and  debts  paid  off  by  him. 
were  paid  off  as  agent  of  complainant,  and  that  they  were 
transferred,  as  aforesaid,  for  the  reasons  aforesaid,  and  that 
the  judgments  and  debts  really  belonged  to  complainant,  and. 
alsii.  proved  by  one  Edward  Broughton,  that  in  the  year 
1H")3,  after  said  action  was  brought,  that  said  Moses  admit- 
ted to  the  complainant  that  he,  the  complainant,  had  paid 
tlie  debts,  specified  in  the  amended  plea  to  said  action,  (a  list 
of  which  was  copie<l  from  the  list  furni^hed  by  Stocks,  as 
aforesaid,)  amounting  to  four  thousand  nine  hundred  and 
twenty-seven  dollars  and  thirty-two  cents ;  that  it  had  never 
been  repaid :  that  it  was  still  due,  and  he  Avas  willing  to  pay 
it.  That,  at  the  instance  of  said  Moses  Lee's  counsel,  the 
Juilge,  presiding  at  the  trial,  ruled,  that  the  complainant 
could  not  set-off  the  claims  and  demands  set  forth  in  his 
pleas  at  Common  Law,  but  that  said  demands,  if  available  as 
a  set-off  at  all,  must  be  made  so  in  a  Court  of  Equity :  1.  Be- 
eau-c  the  jndtpnents  were  not  transferred,  and  that  if  the 
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transfer  of  the  fi  fas  also  carried  with  it  a  transfer  of  the 
judgment,  yet  the  transfer  being  to  Thomas  Stocks,  the  legal 
title  thereto  was  in  Stocks,  and  not  in  the  complainant. 
2.  Because  the  proof  showed,  that  the  new  promise  made  by 
said  Moses  Lee,  was  made  after  the  suit  was  commenced, 
and  that,  as  the  claims  were  barred  by  the  Statute  of  Limita- 
tions at  the  time  the  suit  was  brought,  no  right  of  action  or 
set-ofif  existed  at  that  time ;  that  said  case  was  then  contin- 
ued by  the  Judge  to  give  the  complainant  an  opportunity  to 
file  this  bill.  That  the  said  Moses  Lee  is  sued  by  the  said 
John  H.  Broughton  for  nearly  all,  or  at  least  for  the  larger 
portion  of  the  property  in  his  jwssession — tlie  suit  for  which 
has  been  once  tried  and  determined  against  the  said  Moses, 
and  which  is  continued  only  in  consequence  of  an  appeal,  en- 
tered by  the  said  Moses.  That  said  suit  in  favor  of  said 
Broughton  is  still  pending  on  tiie  appeal,  besides  which  there 
are  largo  executions  against  said  Moses,  one  of  which  is  trans- 
ferred to  one  Jesse  McLendon,  for  several  thousand  do]lari», 
and  complainant  believes  and  states,  that  if  the  said  Moses 
is  allowed  to  prosecute  his  said  action  on  said  note  to  final 
judgment,  he  will  force  the  money  due  thereon  from  the  com- 
plainant, and  the  complainant  will  be  unable  to  get  the 
amoimt  due  to  him  by  the  said  Moses,  when  he  obtains  judg- 
ments thereon,  and  would  thus  be  defeated  and  deprived  of 
his  just  rights.  That  complainant,  being  able  to  prove  the 
facts  set  forth  in  his  bill,  does  not  ask  a  discovery  from  the 
fiaid  Moses,  nor  does  he  wish  to  trust  his  case  and  the  rifi;hts 
involved  therein,  to  the  conscience  of  the  said  Moses,  if  for 
no  other  reason,  because  during  the  pendency  of  said  action 
in  favor  of  said  Moses  against  the  complainant,  testimony 
by  interrogatoricB  has  been  actually  manxifactured  in  every 
particular,  even  as  to  the  loitneas,  and  the  comnmsiomr^  and 
faets^  and  offered  as  evidence  for  the  plaintiff:  That  said 
Moses,  when  detected,  pretended  that  the  testimony  was  taken 
by  his  counsel  without  his  knowledge,  but  still  the  said  Moses 
was  willing  to  use  it,  and  when,  at  one  time,  it  was  ex- 
cluded on  the  ground  that  the  interrogatories  were  defectively 
executed,  the  said  Moses  pretended  to  take  them  back  for  re- 
execntion,  and  being,  of  course,  unable  to  find  either  the  wit- 
ness or  the  commissioners,  actually  folded  up  the  <ild  answers 
in  a  new  envelope  and  had  them  returned  as  newly  taken.;  and 
that  for  this  and  other  reasons,  complainant,  by  this  biD, 
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does  not  int^od  to  moke  a  witness  of  tlie  said  Moses,  a  char- 
acter he  has  shown  so  much  anxiety  to  assume. 

The  complainant  prays,  in  his  bill,  that  the  said  Moses 
Lee  may  be  required  to  account  with  him ;  and  tliat  the  amount 
of  the  note  sued  on  by  the  said  Moses  Lee  may  be  credited 
on  the  sums  due  the  complainant  against  the  said  Moses ;  and 
that,  until  the  hearing  of  this  cai>e,  the  waid  action  at  Law  in 
favor  of  the  baid  Moses  may  be  enjoined,  and  on  tlie  hearing 
be  perpetually  enjoined,  and  that  the  complainant  may  have  a 
judgment  against  the  said  Moses  for  the  l>alance  due  him  over 
and  ai>ove  the  amount  of  tlie  note  sued  on,  as  aforesaid ;  and 
such  other  relief  as  the  facts  and  circumstances  of  his  case 
authoriJEe  and  require. 

Moses  Lee  set  up  a  demurrer  to  the  bill  on  the  grotmds: 
Ixit.  That  tlie  complainant  does  not,  by  his  bill,  make  such  a 
case  as  entitles  him  to  ilii}  relief  sought  by  said  bill.  2d. 
That  complainant  shows  ])y  his  said  bill,  that  he  has  an  ade- 
quate and  ample  remedy  at  Common  Law,  and  does  not  make 
such  a  case  as  authorizes  the  interference  of  a  Court  of  Equity 
in  his  behalf;  and  8d.  That  tlicre  is  no  Equity  in  said  1>ill  of 
complaint. 

Upon  this  state  of  the  ease,  the  presiding  Judge  passeil  the 
following  order,  to- wit : 

^"^  After  carefully  considering  the  facts  stated  in  tliis  bill,  I 
am  clearlv  of  opinion  that  they  give  no  jurisdiction  to  a 
Court  of  j^quity.  The  claims  of  tlie  complainant  against  the 
defendant  are  strictly  legale  and  there  is  no  reason,  that  I  can 
perceive,  why  they  may  not  be  proven  in  a  Court  of  Law  jw^ 
well  as  in  bqnity.  The  bill  itself  disclaims  any  ])urpose  of 
discovery  from  the  defeiwlant,  and  I  can  see  no  ground  there- 
fore for  the  interposition  of  this  Court.  It  is,  therefore,  or- 
dered, that  the  demuiTcr  be  sustained,  and  the  bill  i>e  dis- 
missed ;  and  that  this  order  be  entered  of  record  on  the  Min- 
utes of  Troup  Superior  Court  as  of  the  regular  Term  ;  the 
Court  having  held  the  decision  for  further  consideration.'' 

To  reverse  this  decision  of  the  Judge,  the  writ  of  error  ijj 
this  ea«e  is  prosecuted. 

B.  H.  Hill,  for  the  plaintiff  in  error. 

Bl  LL  k  Febbkll,  for  the  defendant  in  error. 
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By  the  Oourt. — Jenkins,  J.,  delivering  the  opinion. 

Tlie  Judgment  of  the  Court  below  is  placed  upon  the  ground 
that  the  complainant's  demands  are  of  a  strictly  legal  char- 
acter, and  may  be  proven  as  well  in  a  Court  of  Law  as  in  a 
Court  of  Equity.  The  real  question  is,  whether  they  may  be 
eatablished,  by  plea  of  set-off  to  the  action  pending  at  Law. 
as  well  as  by  a  proceeding  in  Equity,  engrafted  upon  that  ac- 
tion. We  regard  the  proposition  of  the  Court  below  as  an 
affirmation  that  they  may. 

There  are  two  classes  of  these  demands,  amounting  in  the 
aggregate  to  a  large  smn,  the  consideration  of  which  will  fur- 
nish a  test  of  the  correctness  of  this  proposition. 

1.  These  are  simple  contract  debts,  barred  by  the  Statute 
of  Limitations  at  the  time  defendant  commenced  his  action  at 
Law  against  complainant,  but  revived  pending  that  action  by 
a  new  promise. 

The  rule,  strictly  enforced  at  Law,  is,  that  the  right  of  set- 
off has  reference  to  the  situation  of  the  parties  at  the  time  of 
the  commencement  of  the  suit.  9<A  Geo,  Hep.^i  594,  sec.  4. 

The  action  at  Law  between  these  parties  was  commenced 
after  the  bar  of  the  Statute  of  Limitations  had  attached  to  com- 
plainant's simple  contract  demands,  and  before  its  removal 
by  the  now  promise.  Consequently,  at  the  commencement  of 
the  suit  at  Law,  complainant  had  no  existing  cause  of  action — 
no  riglit  of  set-off  qtw  ad  these  simple  contract  debts. 

2.  These  are  judgments  against  defendant,  purchased  for 
complainant  by  an  agent,  with  the  agent's  money,  (afterward^; 
refunded  by  complainant,)  the  agent  having  in  the  first  place 
taken  an  assignment  of  those  judgments  to  himself,  and  hav- 
ing neglected,  when  re-imbursed  his  advances,  to  assign  them 
to  complainant,  though  regarding  them  as  complainant's 
property. 

To  entitle  him  to  set-off  judgments,  in  an  action  at  Law, 
the  defendant  must  show,  first,  That  the  judgments  were  in 
existence  at  the  commencement  of  the  action ;  and,  secondly, 
That  he  was  either  the  plaintiff  of  record,  or  the  assignee  at 
that  time  ;  in  other  words,  that  he  had  a  legal  title  to  the 
judgments  at  the  commencement  of  the  action.  The  aver- 
ment is,  that  he  had,  then,  only  an  equitable  interest  in  them. 
The  conclusion  is,  tlu^t  he  had  not,  as  to  this  class  of  deuuiAds, 
an  adequate  remedy  at  Law. 
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3.  Has  complaiiiaiit  a  remedy  in  Equity?  It  w  correctly 
initiated  that  E<|uity,  in  matters  of  set-ofF,  follows^ the  Law,  un- 
If^s  there  lie  pecidiar  eijnities  between  the  parties.  Sueh 
.'•juitios  will  always  induce  its  active  interferenee. 

••Courts  iif  Ei[uity  will  extend  tlie  doctrine  of  set-off,  nn<l 
rlainis  in  the  nature  of  set-oif,  beyond  the  Law.  in  all  cani's 
whore  peculiar  equitic^s  intervene  between  the  parties.  These 
are  so  various  as  to  admit  of  no  comprehensive  enumeration."' 
Id  Story  9  Effuitff,  §  14-]7  '/. 

"•  Courts  of  Equity,  in  virtue  of  their  general  jurisdiction, 
will  ;rrant  relief  in  all  cases  where,  although  there  are  mutual 
■ind  imlependent  debts,  yet  there  is  a  mutual  credit  betwi-en 
tlie  j)arties.  fminded,  at  rhe  time.  ui)on  the  existence  of  some 
debt,  lUie  by  iIk*  crediting  party  to  the  other.  I5y  mutual 
■redit,  in  the  si«nse  in  which  the  terms  are  here  used,  we  are 
10  understan<l  a  knowled;!;e,  <m  both  sides,  of  aii  existing  debt 
hie  tt»  one  party,  and  a  credit  given  by  the  other  ]»arty, 
founded  on  and  trusting  to  such  (lebts  as  the  means  of  dis- 
•  harging  it."     '2d  Story  a  Equity,  §  1435. 

Tlie  averment<  in  the  bill,  diselo^e*  the  following  ])eculiar 
•.•quities*  between  the  parties : 

1.  That  complainant  interposed  for  ilefendant's  relief,  when 
lie  was  powerless  t<»  meet  i)res.«ing  demands,  both  parties  un- 
ler^tan(^ing  that  complainant,  thus  becoming  the  creditor  of 
defendant,  must  necessarily  wait  long  for  repayment. 

J.  Tlic  sums  of  money,  from  time  to  time  advanced  by  de- 
tV'Utlant  to  coui]dainant,  (being  the  consideration  of  the  note 
-ued  <»n  at  Ijuw.)  were  so  advanced,  in  conse(juencc  of  d'-fend- 
ani's  indebtedness  to  conqdainaut.  with  the  understantKng 
rhat  the  n<»te  in  (piestion  was  to  be  cancelled  on  a  future  set- 
rlement  of  such  previous  indebtedness.  Lideed,  Equity  may 
well  regard  those  aclvances  as  partial  payments  on  account  of 
defendant's  in<lebtednesj^. 

0.  The  insolvency  of  the  defendant,  and  the  utter  hope- 
k*>sm\^s  of  complainant's  demand,  unless  set-oft'  against  de- 
/t-ndant's,  if  not  an  indepen<lent  aiul  peculiar  Equity,  in  itself, 
crreatly  fortifies  the  other  equities  arising  between  the  parties. 

4.  if  the  averments  in  complainant's  bill  be  true,  defend- 
::nt  is  attempting  to  perpetrate  a  fraud,  and  that  attenq»t  it 
is  the  province  of  Equity  to  thwart. 

Believing,  therefore,  that  complainant  has  no  adequate  re- 
Luedy  at  Law,  and  that  Equity  is  competent  to  release  liim, 
.3 
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ire  hold  that  the  Court  below  erred  in  Anstaining  the  demur- 
rer and  dismissing  the  bill. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Coort 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 

5 round,  that  the  Court  erred  in  sustaining  the  demurrer  and 
ismissing  the  bill,  on  the  ground  that  the  claims  of  the  com- 
plainant were  of  a  strictly  legal  character,  and  might  have 
been  insisted  on  at  Law  as  well  as  in  Equity. 


SHARMAN  vs.  MORTON. 

1.  Pleas  of  infaacy ;  tion  est  factum^  and  want  of  ooDnidenitioD  Id  and  to  the 
notO}  or  cauM»  of  action  on  which  a  judgment  is  rendered,  are  not  proper 
replies  to  a  suit  on  the  Judgment. 

2.  A  Judgment  of  a  sister  State,  authenticated  accordiog  to  the  Apt  of  Con- 
gress, is  conclusive  on  the  defendant  as  to  nil  questions  that  he  conld  haw 
been  heard  on  in  the  Court  when  and  before  the  J'odgment  waa  rendered. 

3.  But  the  Judgment  does  not  preclude  the  defendant  from  pleading  anjr  spe- 
cial matter  in  avoidance  of  the  Judgment,  such  as  fraud  in  its  randitkni 
want  of  notice,  &c. 

4.  Being  an  Attorney  in  the  cause,  does  not  reuder  a  witness  incompetent,  he 
not  having  testified  to  any  fact  derived  from  his  client,  or  during  the  exist- 
ence and  by  reason  of  the  relation  of  client  and  Attorney. 

5.  When  a  new  trial  is  moved  for,  on  the  ground  of  newly  discovered  evi- 
dence, and  the  facts  expected  to  be  proved  constituting  the  neWly  discovered 
evidence,  are  stated  in  the  affidavit  of  the  witness,  are  strong,  and  the  v«r 
diet  rather  preponderates  against  the  evidences  anyhow,  a  new  trial  ought 
to  be  granted,  if  the  newly  discovered  evidence  would  completely  tarn  the 
scale. 

<(.  When  a  suit  is  pending  against  two,  one  of  whom  is  entitled  to  a  good  de- 
fence, and  counsel  is  employed  to  file  that  defence,  and  a  judgment  is  given, 
subsequently,  on  the  agreement  of  the  plaintifi's  counsel,  and  the  other  de- 
fendant on  indulgence  to  such  other  defendant,  the  agreement  is  a  frand  on 
the  other  defendant,  and  does  not  bind  him. 

7.  When  the  presiding  Judge,  in  the  absence  of  the  party  for  whom  the  motiOD 
'lor  a  B«w  trial  is  loadft,  lus  a  doubt  whether  the  additional  eridewM  ptntM? 


*i 
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fei  Mwly  discovered,  the  Court  ought  to  grant  the  Rule  »*  j»/.  ho  u%  to  ^ive 

the  papty  an  opportunitf  lo  be  heard  on  that  i<iil>jei'l. 
>.  WbeR   couii«el    for   movaiu  Maien,  ii>  his  plare,  that  the  evideuce  hi  newly 

dibvovercd,  and  the  affidavit  of  the  wilao8!»  by  whom  the  liew  fdct^  ure  to 

be  proved.  Mate.s  that  he  ImiJ  not  previously  comnmnicated  the  lads  to  him. 

lh:»  is   Huflicieat  «videnc<;  of  il»  beia^  newly  discovered  to  authorize  the 

Court  to  giant  the  new  trial. 
1  The  absence  ot'€'oniwel  in  attt>iiihini«  on  the  }.4?j;i.'*lai!jre.  and  a**  a  iuciuUt 

thereoC  15  not  a  giK>d  ground  of  contintmocr. 

Debt  ott  a  Judgincnt  in  Traup  Snjiorior  Court.  Tried  bo^ 
fore  Judge  Bull,  at  tlie  NovemlKir  Term,  1859. 

William  R.  Morton  iivstitiited  an  action,  in  the  Inferior 
Court  of  Troup  County,  against  James  Sliarman  and  Cle- 
iient  R.  Sharman,  composing  a  firm  using  the  style  of  James 
Shannan  &  Cok,  to  recover  the  amount  of  a  judgment  ot>- 
tained  io  the  Circnit  Court  of  Russell  county,  Alabama,  in 
(tvor  of  the  said  Morton  against  the  said  defendants. 

element  B.  Slkarman,  being  the  ooly  defendant  served, 
filed  his  plea  to  said  action,  undei'  oatli,  alleging  that  he 
did  not  make  the  note  (which  was  signed  James  Sharman 
t  Co.,)  «fn  which  the  judgment  sued  on  was  founded;  and 
that  he  jiever  had  any  notice  of  said  suit,  cither  by  acknowl- 
edgement of  service,  or  by  being  served  with  pnxtess  by  an 
officer:  that  at  the  time  said  note  was  given,  lie  was  not  of 
lawful  age,  and  only  attained  his  majority  on  the  2Sth  of 
July,  1833;  an<l  tluit  he  never  made  any  promise,  either  by 
kimeelf  or  any  one  else  by  his  authority,  to  tlie  said  Morton, 
or  any  <wie  for  him. 

The  case  was  wirried  to  thir  Appeal  Docket  of  the  Supe- 
rior Court  of  said  county,  by  consent ;  an<l  when  the  same 
was  called  for  trial  on  the  Appeal,  B.  H.  Bigliam,  Esq., 
counsel  for  the  defendant,  moved  to  continue  the  eai^e,  on 
the  eroond  that  B.  H.  Hill,  Esq.,  was  the  leading  counsel 
of  the  defendant;  that  although  the  said  Bigham  was^  fii*st 
employet)  and  had  file<l  several  of  the  pleas,  yet  he  knew 
that  the  defendant  looked,  almost  exclusiveh',  to  ifr.  Hill 
to  give  direction  to  t\i(^  case ;  that,  in  his  absence  and  with- 
out hifl  knowledge,  the  case  had  been  appealed  by  consent  of 
Sir.  Bill,,  who  had  not  told  him  the  defence  on  which  be  re- 
lied; that  he  felt  unprepared  to  enter  upon  the  <lefence  with- 
out the  presence  of  Mr.  Hill;  that  he  knew  Mr.  Hill  left 
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tJic  Ouurt  ])oli<.'vinir  tJiat  tlu'  case  h;is  passed  for  tlie  terra. 
J)Ci':r.isi»  jii.sf  prc'vions  to  his  Icaviiipr  tl'.o  Omirt,  he*  liad  calleii 
]i'i<  attention  to  othvi'  (■\i:^i:<  in  wliirh  they  Kore  rnitually  in- 
rerc>tn<K  .'mil  th"  (-(/irt'oroin'o  rlosvtl  hy  ::  roiuark  that  he 
<.'j)nM  ihiii  return  to  Mill(nl;:evill",  .■ia{i>fiCMl  tliat  none  of  hi> 
Ini^ivi'L  i-*  wniihl  snftV:-,  i\<  nothinpr  in  whidi  ho  was  intercste»l 
won!'.!  coine  ujk  and  ihat  tlic  j']i(»\vin':  for  a  oontinuanet*  was 
not  ni:i(l"  for  <l:^hiy.  (rlii>  bcin^r  tlic  iirsl  term  of  the  e:u«e  on 
tlic  .S|j|K/p.l)J.»ut  V)  j.'icure  the  scrvice>  of  Mr.  Hill.  The 
presidini:  JikI/^o  <]iialine»l  this  p:n"i  <»f  the  showin;::  by  a  cer- 
rifie:ite,  tlnit  the  VoMYX  \i'M\  heen  iiiiormetl  by  Mr.  liill  that 
lu*  .■•■i.iijM  leave  :];at  vVise  lo  \\r  eondneted  hy  Mr.  Biirhanj,  as 
the  ::«i Verse  eolln^el  hsid  refu.-cil  to  eonliniie  it,  and  that  the 
Jud;:^e  knew  that  ^Ir.  Ilill  expected  it  to  he  tried;  that  lie 
had  no  lei've  (»f  a  licence,  ajid  that  it  had  been  the  invariable 
praetiee  of  th;  Toueia  Circuit  not  to  allow  the  continuance 
of  any  eau>e  for  jibsence  of  e(un\>iel,  exeejjt  for  Providential 
cnus.'.  (>.•  necessary  attentlance  on  the  Supreme  Court,  which 
practice  was  well  known  to  th(^  Bar  <»f  the  Circuit.  Counsel  for 
the  defendant  .stated,  as  a  further  >liewing  for  a  continuance, 
:liat  tlie  answers  of  Thonia<  J,  Stevens  to  inteiTogatories 
taken  out  in  said  case  had  just  been  returned  by  nirtil,  and 
were  defectively  executed,  and  tin*  ijuestious  were  Jij>t  fully 
answered,  antl  that  the  ol)jeet  of  the  testinjony  was  to  prove 
thai  tlie  defendant  had  no  notice  <if  the  suit  in  which  the 
judgment  sued  on  was  rendered.  Counsel  for  the  plahitiif 
waived  all  exception  to  the  execution  of  the  interrogatorioi*. 
and  the  propidinp  Judpre,  upon  exaniinution,  deeming  the  in- 
ter ro;xatories  fully  answered,  <»vi'ri-uled  the  motion  for  u  i»on- 
ti nuance,  and  onlered  the  trial  to  pn»ceed,  to  which  counsel 
for  defendant  excepted. 

Connsel  for  the  plaintiff  then  moved  to  strike  out  the  plea 
of  no/i  est  factum  to  the  note  on  which  the  suit  in  Alabama 
WJis  founded,  and  the  plea  of  infancy  at  the  time  the  note 
was  made.  The  Court  hold  that  the  ])leas  w(;re  not  <zoot\  as 
defences  (in  them»elves,)  against  a  judgment,  hut  allowed 
them  to  stand  as  ftpcftal  plrax  of  fartn  ten<linjr  to  show  that 
the  defendant  had  no  legal  notice  of  tin*  suit,  or  that  the 
judcrment  was  obtained  by  fraud;  and  the  defendant  excepted. 

Counsel  for  defendant  ]n*oposed  to  file  the  plea  of  nul  fief 
reconL  and  alrto  a  plea,  under  oath,  denying  the  partnership 
between  James  S.  Shannan  and  tJie  defendant  Clement  B. 
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Slwniian.  T]\o  Court  allowed  tlie  iirst  plon,  Init  refiise<l  the- 
motion  to  file  the  otlier  a*^  a  Irgal  (left*nf(»,  but  jiHowcmI  it  ior 
♦he  siiTuo  jim-poso  as  tlio  picas  of  twn  ctut  I'tretnin  ami  in  fan  {'.v 
aftivo>ai<I:   and  the  tli'ft'inlaiit  t'\co])tc<-. 

Counsel  fri;-  the  plaintiff  then  nffcTiMl.  in  cviclonec,  an  ex- 
emplification of  the  veeonl  of  the  .suit  and  jiid;inient  in  Ala- 
bama :  to  the  introduction  of  which  mnnsel  for  defendant 
nbjectcd,  on  the  p:rj>nnd  that  the  exeniplifiration  wa:"  not 
^uffieienllv  and  properly  antlienticated.  the  Judire  eertifyin;: 
that  the  attestation  was  in  *•* proper  form/'  when  it  should 
liavv  heen,  ''due  fono  oj  law";  als<'.  tliat  the  exen)[)lifira- 
Mon  a]ipeared  to  he  nnitih'ted  an«l  alteretl,  and  ineoniplete:" 
?.l?o,  that  it  f*howod  that  service  was  acknowled*rcd,  and  prt)of 
•»f  The  cxf'fntion  of  the  aeknowledtronient  was  nor  made. 
The  Conn  ovornded  the  objections  r.nd  adniittetl  tb:-  exem- 
plification: and  the  dofendant  excepte*!. 

The  phiintiff  then  closed  his  ease. 

Th(?  defendant  then  introflnced  the   f«>llowing  testimony. 

Tr-Vfit : 

A  certificate  made  ijy  the  Judge  oF  the  l*ro])ate  Court  of 
Russell  connty,  Alabama,  ^*tatinjr  that,  after  due  and  thor- 
oii;L'h  search  of  the  records  of  his  office,  he  could  find  no 
reord  ,Df  any  c\idenee  of  a  pai-tucrialiip  between  James 
Shamian  and  Clement  B.  Shannan,  either  by  the  firm  nann* 
of  Jnmes  Sharman  &  Co.,  or  any  other  firm  name. 

Also,  an  exemplification  from  the  records  of  the  Orphan's 
Oourt  of  Chambers  county,  Alabama,  showing  that  the  said 
^.Uement  B.  Sharman  was  a  minor  on  the  '27tli  of  February, 
1K^)1,  the  date  of  the  note  oji  which  the  suit  in  Alabama 
was  founded;  and  also,  that  he  was  a  minor  on  the  H)lh  of 
Mmrh,  1X52,  the  date  of  the  acknowledgment  of  service  in 
said  Alabama  suit,  in  which  the  judgment  sued  on.  in  thi> 
ease,  was  rendered. 

AlsfK  the  answers  of  .James  Shannan  to  interrogatorie- 
taken  out  in  said  case,  in  which  he  testifies  that  the  defend- 
ant, Clement  B.  Sharman.  was  horn  on  the  28th  of  July. 
1«32. 

The  defendant  also  offered,  in  evidence,  the  answer  of  said 
James  Sharman  to  one  of  the  interrogatories,  which  answer 
was  as  follows*,  to-wit:  ''I  heard  McCoy,  plaintiffs  attor- 
ney, say  that  he  should  not  look  to  Clement  15.  Sliannan  for 
the  jndftmpnt  sued  on.     I  had  a  eonversntion  with  McCoy 
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About  eiglitecft  months  ago,  and  I  never  heard  of  his  being 
disconnected  with  the  case/'  To  this  answer,  coiuusel  of  the 
plaintiff  objected,  and  the  Court  ruled  out  the  answer:  and 
defendant  excepted. 

The  defendant  also  introduced  the  auswer.s  of  Robert  J. 
Sh;arinan,  John  K.  Sharman,  Kicliard  Thurmond,  and  Har- 
riet Tliunnond,  taken  by  comiui.s.sion,  all  of  vhora  testified 
that  they  are  merabers  of  the  name  fjunily  of  defendant, 
being  his  brothers  and  sister  and  l»rother-in-kw ;  aad  from 
the  faniilv  record,  the  defendant  was  boni  the  28tb  of  Julv. 
1832. 

The  defendant  also  read  the  answers  of  Tiionias  J.  Ste- 
vens, to  interrogatories,  who  testified  that  he  knew  the  hand- 
writing of  James  Sharman,  but  not  of  tlie  defendajit;  that 
be  had  examined  the  original  records  of  the  suit,  in  which 
the  judgment  sued  on  was  rendered,  and  service  appears  to 
be  acknowledged  by  James  Sharman,  alone,  in  his  own  hand- 
writing, and  that  the  name  of  the  defendant,  Clement  B. 
Sharman,  does  not  appear  upon  the  records  of  said  case,  in 
the  acknowledgment  of  service. 

The  defendant  introduced  Joseph  Boyd  iw  a  witfioss,  who 
testified  that  he  was  acquainte<l  with  the  hand-writing  of  the 
defendant,  but  is  not  acquainted  witii  the  hand-writing  of 
James  Sharman ;  that  he  examined,  particularly,  the  papers 
of  file  in  the  Circuit  Court  of  llussell  county,  Alabama, 
relative  to  the  case  in  which  the  Judgment  sued  on  was  ren- 
dered, and  does  not  think  that  the  acknowledgment  of  ser- 
vice in  said  case  is  in  the  hand-writing  of  Clement  B.  Shar- 
man. The  signature  of  both  names  to  the  acknowledgment 
of  service  is  in  the  same  hand- writing,  being  ''James  Shar- 
man; C.  B.  Sharman;'*  that  he  first  knew  C  B.  Sharman 
in  March,  18;32,  and  knows  tliat  he  moved  from  Alabama  to 
Georgia  as  early  as  the  year  1852,  and  thinks  it  may  have 
been  as  early  as  March  of  that  year. 

John  W.  McGhce  testified :  That  C.  B.  Sharman  married 
his  daughter,  and  has  resided  in  Georgia  from  July,  1852,  and 
wa,s  back  and  forth  to  his  house  frequently  before  that  time. 

Defendant  then  closed  his  testimony^ 

The  plaintiff,  in  rebuttal,  offered  in  ovi^lencc  tlie  a^iswers 
of  L.  F.  McCoy  to  interrogatories,  taken  in  said  case,  who 
testified :  Tliat  he  knew  the  firm  of  James  Sliarman  &  Co. : 
it  was  composed  of  James  Sharman  and  Clement  B«  Sharman: 
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that  he  was  plaintiflTs  Attorney  in  the  suit  in  Alabama,  in 
which  the  judgment  sued  on  was  rendered — ^that  process  in 
j*aid  case  wa«  served  by  an  acknowledgment  of  service  and 
waiver  of  a  copy  on  the  back  of  the  writ,  to  which  the  de- 
fendants signed  their  names  in  my  presence;  that  Morton 
had  no  other  suit  against  the  defendants  at  that  or  any  other 
Term  of  the  Circuit  Court  of  Russell  county,  Alabama,  and 
that  he,  as  Attorney,  commenced  no  other  suit  in  favor  of 
said  Morton  against  said  defendants,  but  did  commence  other 
suits  against  them  in  favor  of  Wiley,  Banks  &  Co.,  and  the 
defendants  acknowledged  service,  as  aforesaid ;  Clement  B. 
Sharman  pleaded  infancy  to  said  suit  in  favor  of  Morton, 
and  that,  previous  to  his  filing  the  plea,  the  witness  did  not 
know  that  he  was  a  minor,  except  from  rumor ;  that  he  wa» 
a  married  man,  and  a  business  member  of  said  firm  of  JameA 
Sharman  &  Co. ;  witness  did  not  hear  that  he  was  a  minor 
until  after  the  acknowledgment  of  service ;  that,  upon  motion 
to  the  Court,  a  guardian  ad-litem  was  appointed  to  defend 
him ;  finally,  it  was  agreed  by  the  plaintifi"s  counsel  and  the 
defendants,  that  a  verdict  of  the  Jury  should  be  rendered 
against  them,  with  a  stay  of  execution  for  twelve  lAonths; 
that  there  was  no  proof  of  C.  B.  Sharman's  infancy  before 
the  Jury,  and  if  he  was  a  minor  when  the  acknowledgment 
of  service  was  made,  the  witness  did  not  know  it,  except 
from  rumor ;  that  the  plaintiflf  paid  the  witness  his  fee  of  ono 
hnndred  dollars,  and  his  connection  with  the  case  ceased, 
and  the  plaintiff  employed  other  counsel;  the  witness  has 
nothing  to  do  with  the  case,  and  has  no  interest  in  it,  except 
a  iesire,  created  by  his  former  connection  with  the  case,  to 
!4ee  the  plaintiff  succeed  in  getting  his  money. 

Counsel  for  defendant  objected  to  all  of  said  testimony  of 
McCoy,  on  the  ground  that  the  witness  was  Attorney  for  the 
plaintiff  in  the  case. 

The  Coiui;  overruled  the  objection  and  admitted  the  testi- 
mony, and  defendant  exceptecL 

It  was  agreed,  that  the  Code  of  Alabama  should  be  used 
AS  evidence  by  both  parties. 

The  evidence  being  closed,  the  Court  charged  the  Jury, 
amongst  other  things : 

That,  in  a  suit  on  a  Judgment  at  Law,  whether  of  this 
State,  or  any  one  of  the  United  States,  the  plaintiff  makes 
oat  hig  iSMQ  prima  f<iei€  by  introducing  in  evidence  a  proper- 
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ly  certified  exemplification  of  the  rcconl  of  the  judgment : 
iJiat  it  is  a  general  principle,  that  a  judpjment  i«  conclusive  be^ 
tweeu  the  parties  to  it:  that  the  very  object  of  reqiiirinfl: 
Courts  to  keep  records  of  their  proceedings,  is,  that  the  re- 
cords may  he  a  per|)etiial  evidence  of  the  facts  determined 
between  the  parties.  When  a  party  has  legal  notice  that  a 
^lllit  is  pending  against  him,  eitlier  by  legal  service  of  a  pro 
per  officer,  or  by  acknowledgment  of  service,  he  is  bound  to 
make  all  his  defences  before  final  judgment  is  had,  and  if  he 
does  not,  but  slumbers  over  his  rights,  he  is  forever  concluded 
by  the  judgment;  that  the  Law  favors  the  vigilant,  and  not 
the  sleeping;  that  it  is  the  policy  of  the  Law  that  there 
should  1)cnn  end  to  litigation;  so  that,  if  a  man  is  sued  upon 
a  note  which  he  never  made  or  authorized  to  be  made — -or  if 
he  was  an  infant  at  the  time  of  the  making  of  the  note — or 
if  he  have  any  other  legal  <lofence,  he  must  avail  himself  of 
it  lx»foro  judgment,  or  he  cannot  avail  himself  of  it  afterwards. 
If  the  note  sued  on  is  not  his  act  and  deed,  he  must  plead  it, 
and  throw  upon  the  plaintiff  the  burden  of  proving  it;  other- 
wise, if  he  has  legal  notice  of  the  suit,  and  does  not  make  Ids 
'lefencfi,  he  can  take  no  advantage  of  it  afterwards.  If  he 
is  an  infant  at  the  time  of  giving  his  note,  it  is  his  privilege, 
by  himself  or  guardian,  to  plead  it;  but  he  is  not  bound  to 
plead  it — ^and  if  he  does  not  and  suffers  judgment  to  go  against 
liiui,  after  he^is  of  age,  he  is  forever  concluded  by  it.  These 
:ire  the  general  rules  of  Law,  but  subject,  like  all  other  gen- 
eral rules,  to  various  exceptions : 

1st.  Where  the  defendant  has  had  no  legal  notice  of  the 
>uit  against  him,  cither  by  legal  service,  acknowledgment  of 
-ii-rvice,  or  waiver  of  service,  by  pleading  to  the  merit*  of  the 
rjRise,  he  is  not  bound  by  the  judgment — njiy,  -the  judgment 
itself  is  a  nullity,  whether  the  original  cause  of  action  bejuFt 
•  »!•  not.  On  the  other  hand,  if  he  had  legal  notice,  the  judg- 
ment binds  him,  and  no  enquiry  is  allowable  into  the  merit- 
of  the  original  cause  of  action. 

2d.  So,  if  a  judgment  is  obtained  by  fraud  against  a  de- 
fendant, he  is  not  concluded  by  it,  and  may  defend  himself 
in  a  suit  on  the  judgment,  by  showing,  either  that  there  is 
iv*  such  record,  or  by  showing  that  he  had  no  legsil  notice. 
or  that  it  was  obtained  by  fraud.  For  this  purpose,  evidence 
has  been  admitted  upon  the  questions  of  infancy  and  partner- 
ship, as  circumstances  tending  to  show,  either  that  the  party 
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Iisul  no  notice  of  the  suit,  or  that  the  judgment  5vas  procured 
:i«rain2>t  him  by  fraud,  for  the  evidence  contained  in  the  re- 
cord, of  the  fact  of  the  defendant's  acknowledgment  of  ser- 
rice,  may  be  rebutt<}d  by  testimony  ali  ande.  If  you  believe, 
IVoni  the  testimony,  that  tlie  defenihmt  had  legal  notice  of  the 
jR-ndency  of  this  action,  and  that  lie  became  of  age  before  the 
Judgment,  unless  the  judgment  was  fraudulently  obtained, 
you  will  find  for  the  plaintiff  the  amount  of  the  judgment  en- 
tered up,  with  interest  on  the  principal  simi,  at  eight  per  cent.. 
«nd  costs  of  suit.  If,  (m  the  contrary,  you  believe  that  the 
defendant  was  not  legally  notified  of  the  suit,  or  that  the 
judgment  was  pi*ocured  by  the  fraudulent  contrivances,  either 
of  the  plaintiff  or  James  Sharman,  the  co-defendant  in  the 
record,  you  will  find  for  the  defendant,  with  cost  of  suit. 
To  this  charge,  counsel  for  defendant  excepted. 
The  Jury  returned  a  verdict  in  favor  of  the  plaintiff,  for 
"One  thousand  and  fifty-one  dollars,  with  interest,  at  eight 
per  cent.,  from  date  of  the  judgment  in  Alabama,  and  cost 
of  suit.  *' 

Counsel  for  the  defendant,  then,  moved  for  a  new  trial  in 
^;iiil  c^ise  on  the  following  grounds : 

1st.  Because  the  Court  erred  in  the  decisions  herein  before 

stated,  as  to  the  pleas  of  the  defendant* 
-d.    Because  the  Court  erred  in  oveiTuling  the  objections 
to  the  exemplification  of  the  record  from  Alabama, 
and  ailmitting  the  snme  in  evidence, 
••d.    Because  the  Court  erred  in  sustaining  the  objections 
of  plaintiff's  counsel,  to  the  testimony  of  James  Shar- 
man  as  to  the  declarations  and  savings  of  L.  F.  Mc- 
Coy. 
4th.  Because  tlie  Court  eiTed  in  overruling  the  objections 
of  defendant's  counsel  to  the  testimony  of  L.  F.  Mc- 
Coy, and  in  admitting  the  same, 
."ith.  Because  the  Court  erred  in  charging  the  Jury  as  here- 
in before  set  forth. 
">th.  Because  the  Court  erred  in  refusing  to  give  the  follow- 
ing charge  to  the  Jury,  which  was  requested  by  the 
defendant's  counsel,  to-wit : 

That  the  witness,  McCoy,  swearing  to  the  firnig  of  a 
plea  in  the  ease,  and  the  exemplification  showing  none 
such,  and  no  order  to  the  effect  that  the  plea  might 
be  withdrawn,  either  the  record  is  incomplete,  or  Mc- 
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Coy  18  incorrect  in  his  statement  of  facts,  and  that  it 
will  go  to  the  credibility  either  of  the  record  offered, 
or  of  McCoy.  If  the  credibility  of  the  record  is  im- 
peached, so  as  to  satisfy  the  Jury  that  the  exemplifi- 
cation tendered  is  incomplete  or  mutilated,  then  the 
plaintiff  has  failed  to  make  out  his  case.  If  McCoYtf 
credibility  is  impeached  by  the  conflict,  then  the  Jury 
are  bound  to  believe  the  witnesses  relative  to  the  ac- 
knowledgment of  service.  If  the  Jury  are  satisfied 
that  the  noto  sued  on  was  made  when  the  defendant 
was  a  minor,  for  merchandize,  and  in  trade,  that  the 
contract  was  void,  especially  if  it  is  not  made  satis- 
factorily to  appear  that  he  got  value  for  the  note. 
That  an  infant  cannot  bind  himself  in  a  contract  of 
mercantile  partnership,  and  cannot  bind  himself  by 
any  acknowledgment  to  a  writ  for  the  collection  of 
debts,  contracted  for  such  partnership.  That  no  valid 
judgment  can  be  obtained,  at  Common  Law,  against 
an  infant,  in  Alabama,  unless  he  is  defended  by  a 
guardian,  appointed  by  the  Court,  and  that  oven  the 
appearance  of  an  infant  in  a  case  doos  not  bind  him; 
the  reason  being  found  in  the  Code  of  Alabama,  and 
in  the  fact,  that  the  infant  is  of  tender  years,  and  is 
not  well  acquainted  with  his  rights.  That,  if  the  Jury 
are  of  the  opinion,  that  the  paper,  produced  as  an 
exemplification  of  the  judgment,  is  imperfect,  incom 
plete,  or  mutilated,  then  it  does  not  give  sufficient  evi- 
dence of  the  judgment,  and  in  that  event  the  plaintiff 
fails  to  make  out  his  case.  That,  if  an  infant  is  sued 
at  Common  Law,  in  Alabama,  and,  pending  the  litiga- 
tion, (not  being  represented  by  any  guardian,)  moves 
away  from  the  State,  and  afterwards  becomes  of  age, 
he  is  not  bound  to  return  to  the. jurisdiction  and  plead 
to  the  suit;  and  when  he  does  not  do  so,  the  judg- 
ment does  not  conclude  him. 

7th.  Because  the  Jury  found  contrary  to  the  evidence  ami 
the  charge  of  the  Court. 

8th.  Because  the  Court  erred  in  overruling  the  motion  to 
continue  the  case,  made  as  aforesaid, 

9th.  Because,  since  the  trial  of  said  case,  the  defendant  has 
ascertained  that  he  can  prove  by  B.  H.  Baker,  that 
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ia  the  year  1858  he  was  employed  by  Jamos  Shar- 
man  to  defend,  particularly  for  C.  B.  Sharman,  the 
iuit  in  Alabama,  in  which  the  judgment  Aued  on  wan 
rendered,  on  the  ground,  that  the  said  C.  B.  Sharman 
was  under  age  at  the  time  tlie  note  8ued  in  said  action, 
in  Alabama,  was  executed ;  and  that  a  plea  to  that 
effect  was  filed  and  would  have  been  made  available, 
but  for  a  compromise  for  indulgence,  made  by  James 
•Sharman ;  that  he  was  employed  by  James  Sharmao, 
and  never  saw  or  conversed  with  C.  B.  Sharman  in 
relation  to  the  case;  that,  to  the  best  reooUection  of 
.said  Baker,  C  B.  Sharman  was  not  at  Court  when 
the  case  was  tried ;  that  he  has  examined  the  signar 
turcs  to  tiie  oric^inal  suit  in  said  case,  and  is  satisfied 
said  signatures  are  in  the  haud-writing  of  James  Shar- 
man, and  not  in  that  of  C.  B.  Sharman ;  that  he  has 
seen  James  Sharman  write,  frequently,  and  thinks  he 
w  acr(uaiuted  with  his  hand-writing. 

Also,  that  lie  can  prove  by  Miles  Hill :  That,  since 
che  trial  of  this  case,  he,  the  said  Hill,  went  to  Rus- 
sell county,  Alabama,  and  examined  the  records  of 
the  Circuit  Court,  and  found  tliereon  cases  against 
James  Sharman  &  Co.,  in  favor  of  Howard  Manufac- 
turing Company,  and  J.  S.  &  L.  Bowie,  and  Condict 
^  Co.,  all  of  which  were  discontinued  as  to  C.  B.  Shar- 
man, except  iha  last  mentione\l  case,  in  wluch  James 
•Sharman  was  appointed  guardian  ad  litem  of  C.  B. 
Sharman ;  that,  although  he  did  not  examine  the  re- 
cords with  particular  reference  thereto,  yet  he  saw  no 
plea  of  infancy,  or  order  for  withdrawing  such  jdea, 
or  an  order  appointing  a  guardian  ad  litem  in  the  case 
in  favor  of  Morton ;  that  ho  looked  at  the  acknowl- 
edgment of  service  and  signatures  thereto,  and  both 
are  in  the  same  hand-writing. 

Also,  that  he  can  pi*ove,  by  the  records  of  said  Cir- 
cuit Court  of  Alabama,  that  there  was  a  contest  be- 
tween the  fi  fa  issued  from  the  judgment  sue<l  on,  and 
others,  for  the  distribution  of  two  thousand  and  eigh- 
teen dollars  and  seventy-five  cents,  in  the  Sheriff^ 
hands,  and  that  the  Court  ordered  any  balance  of  said 
sum,  after  paying  off  other  liens,  to  be  paid  to  the  fi 
fa  in  favor  of  Morton ;  and  that  he  expects  to  prove 
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tlijit  there  was  a  balance  left,  and  that  it  was  "f«ii(l  to 
the  Moi*tou  fi  fa. 

The  facts  of  this  last  ground  arc  verified  by  the  affidavits 
of  Miles  11.  Hill  and  B.  II.  Baker,  and  by  the  certificate  of 
the  Clerk  of  said  Circuit  Court  of  lluj»sell  county,  Alabamn. 

The  defendant,  also,  files  an  affidavit,  which  was  not  before 
tlie  presiding  Judge  when  the  motion  for  a  new  trial  \^'as 
heard,  but  which  was  before  him  when  the  Bill  of  Except i(»nf^ 
in  this  oa<*e  was  siinie<l  and  certified,  in  which  affidavit  the 
defendant  states: 

"^Chat,  at  the  time  of  the  trial,  he  did  not  know  of  the 
existence  of  the  facts  verified  by  said  affidavits  and  certificate: 
that  he  has  used  all  diligence  to  obtain  evidence  to  establish 
his  defence ;  that  he  has  been,  and  ;^ent  others,  to  lvu:-:»ell 
county,  to  search  for  evidence,  and  that,  if  lie  had  known 
tiiat  the  said  evidence  was  attainable,  he  would  have  availed 
himself  of  the  benefit  of  it  on  the  trial :  that  he  believes  he* 
can  obtain  evidence  in  time  for  another  trial  of  this  case, 
who  wing  that  the  judgment  .sued  on  is  invalid  and  totally 
.roid  as  to  him ;  that  he  has  also  learned,  by  hearsay,  and 
expects  to  prove,  that  the  record,  exemplified  and  read  inevi- 
flcncc  in  this  case,  was  incomplete,  and  made  so  by  the  agencv 
of  L.  P.  McCoy,  the  witness  who  testified  against  him  in 
this  case. " 

The  presiding  Judge  overruled  the  motion  for  a  new  trial, 
and  this  decision  constitutes  the  error  complained  of  in  the 
record. 

B.  IT.  Hill  &  Bkmiam,  for  the  plaintift'in  error. 

Ferkell  &;  Bull,  for  the  defendant  in  error. 

Bij  t/ir  Court, — Lyon,  J.,  delivering  the  opinion. 

1.  This  was  a  suit  upon  a  judgment  from  the  Circuit  Court 
of  Alabama.  To  this  suit,  tlie  defendant  plead  infancy  at  the 
time  of  the  making  of  the  note  :  that  he  did  not  make  the 
note,  and  that  he  was  not  a  partner  of  the  firm  of  James  Shar- 
man  &  Co.,  and  had  no  interest  in  the  note  which  was  the 
subject  of  that  suit.  The  Court  held  that  these  pleas  were 
not  proper  replies  to  that  action,  and  we  concur  with  the 
Court  in  Buch  ruling.     Section  1,  of  the  4th  Article  of  the 
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i.-onstituiioo  of  the  United  States,  provides,  that  ''Full  faith 
and  credit  sliall  be  given  in  each  State  to  the  Public  Acts, 
Records,  and  judicial  proceedings  of  every  other  States  and 
that  Congress  may,  by  general  laws,  prescribe  the  manner  in 
uhich  Kuch  Actrf,  Kecords?,  and  judicial  proceedings  shall  be 
pi-oved,  and  the  efiect  thereof.'"  And  Congress,  by  an  Act 
of  24  May,  1790,  {Cobh,  '21n,)  having  provided  for  the  man- 
ner of  authentication  of  such  judicial  proceedings,  and  so  au- 
rbenticatcd,  that  they  ''Shall  liave  such  faith  ajid  csedit 
;jivon  to  them  in  every  Court  witliin  the  United  States,  as 
they  have  by  Law  or  usage  in  the  Courts  of  the  State  from 
whence  the  said  Rt*cords  are  or  shall  be  taken/' 

2.  The  record  of  this  judgment,  having  been  authenticated 
according  to  the  Act  of  Congress,  tJie  judgment  was  as  con- 
rhisivc  against  the  defendant  in  the  Courts  of  this  State,  ne 
it  would  have  been  in  tJie  State  of  Alabama.  If  the  defend- 
ant had  notice  of  that  suit,  he  was  concluded  as  to  all  queft* 
tions  msMle  by  these  pleas.  Mills  vs.  .Durf/ec\  7  Craiuh,  481. 
Ilfiwpton  vhI  Mi'ConnvlL    ^i  Mlna.,  :284. 

•>.  The  defendant  was  at  liberty  to  jjlcad  any  sj)ecial  plea 
that  would  have  avoided  the  judginent,  such  as  that  he  had 
no  notice  of  tlie  suit,  or  that  it  was  obtained  fraudulently — 
BuHiiinti/  ra.  Still/Hun,  4  (/ou\  Rtfj).,  292 — and  so  the 
<.'ourt  below  held — 

4.  The  fact,  *'That  the  witness  was  an  Attorney  for  the 
plaintiff,  in  the  suit  in  Alabama,  in  which  the  judgment  was 
obtained,  did  not  render  him  incompetrnt  to  testify  in  the 
cause,  ajul  he  testified  to  no  fact  tliat  h(^  acquired  from  his 
client,  or  during  the  existence  and  by  reason  of  tin*  relation 
of  client  and  Attorney.  " 

•").  The  newly  discovere<l  evidence,  <>n  which  the  defendant 
asked  for  a  new  trial,  was  very  strong.  Baker,  the  witness 
by  whom  the  facts  are  expected  to  ]>e  proved,  states  in  his 
affidavit,  that  he  was  em]»loved  as  an  Attorney  by  James 
Shaiinan,  the  other  partner,  to  fde  the  plea  of  infancy  for 
this  defendant  to  the  suit  in  Alabama,  and  that  he  did  file 
that  plea  to  that  suit.  That  he  never  saw  this  defendant,  or 
conversed  with  him  on  the  subject:  that  this  defendant  was 
not  at  the  Court  at  which  the  case  was  tried,  in  Alabama. 
That  the  plea  of  infancy,  fde<l  by  him,  would  have  defeated 
the  suit  as  to  this  defendant,  but  for  a  compromise,  made  by 
James  Bhanaan  with  the  plaintiff,  --to  give  him  indulgence.  * 
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If  this  \a  tnic,  and  the  plea  was  withdrawn,  in  eonAequenco  of 
the  agreement  of  the  plaintiff,  to  indulge  James  Sharman,  U\ 
which  this  defendant  was  not  a  party,  this  is  such  a  fraud  on 
the  defendant  as  will  vitiate  that  judgment  as  to  him.  The 
judgment  was  not  that  of  the  Court,  but  of  the  plaintiff  and 
James  Sharman,  or  rather  by  their  consent.  This  testimony 
serves  another  purpose;  that  is,  to  repel  or  rather  explain  the 
presumption  arising  from  this  clause  of  McCoy's  answer. 
''Finally,  it  was  agreed  by  plaintiff^s  counsel  and  the  defend- 
ants, that  a  verdict  of  the  Jury  should  be  taken  against  them, 
with  a  stay  of  the  execution  of  twelve  months.**  Baker*s  tes- 
timony shows  that  Clement  B.  Sharman  was  no  party  to  such 
agreement,  although  McCoy's  language  might  liave  and  pos- 
•ibly  did  create  a  different  impression.  The  expression, 
whether  accidentally  or  from  design,  was  rather  equivocal. 

6.  We  are  rather  inclined  to  the  opinion  that  the  verdict 
is  against  the  weicht  of  the  evidence  any  way.  DoubtfnK  as 
it  was,  wc  think  this  evidence  would  have  completely  turned 
the  scale,  had  it  been  in. 

7.  The  only  doubt  about  this  ground  is,  whether  the  evi- 
dence was  newly  discovered.  If  the  Court  below  bad  any 
doubt  on  this  subject,  the  rule  nifU  for  a  new  trial  ought  at 
least  to  have  been  allowed,  so  as  to  give  the  party  time  to 
file  the  additional  affidavit. 

8.  But,  we  think,  the  new  trial  ought  to  liave  been  grant- 
ed. The  statement  of  counsel,  in  his  plea,  was  very  strong  ; 
this,  and  the  statement  of  the  witness  in  the  affidavit,  that 
he  had  not  communicated  the^e  facts  to  this  defendant  previ- 
ously, were  sufficient  to  warrant  the  Court  in  the  conclusion 
that  the  evidence  was  newly  discovered:  so  a  new  trial  must 
be  grantod  on  this  grouml. 

0.  There  is  one  other  point,  wliich  I  omitted  to  notice  in 
the  proper  place,  and  that  was  the  motion  to  continue,  on  ac- 
count of  the  absence  of  Mr.  Hill,  one  of  the  counsel,  and  tlie 
leading  counsel,  too,  of  defendant,  from  the  Court,  in  attend- 
ance on  the  Legislature,  as  a  member  thereof.  We  think, 
the  Court  properly  ov.erruled  the  motion.  This  was  not  a 
groimd  of  continuance.  Counsel,  who  have  engaged  to  per- 
form services  for  a  client,  to  prosecute  or  defend  his  suit, 
must  not  assume  new  duties  and  relations  inconsistent  with 
the  duty  growing  out  of  such  engagement,  and  should  he  do 
so,  the  client  must  get  new  counsel,  or  do  without  him ;  hift 


ATLANTA,  AUGUST  TERM,  I88O1 

Dawios  ««.  CaUawmy. 


ahieiioe  in  attendance  npon  hig  new  duties  will  not  work  a 
oontinoanco  of  the  cause ;  such  has  not  been  the  practice  of 
Ike  Courts  within  ovr  knowledge. 

JUDGMENT. 

'  Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
diat  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
ground  that  the  Court  erred  in  refusing  the  motion  for  a 
new  trial.  The  Court  should  have  granted  a  new  trial  on 
soeount  of  the  newly  discovered  evidence. 


DAWSON  vs.  CALLAWAY. 

Uift  an  extreme  case,  which  will  justify  the  Court  in  disniiMing  the  plaiatiffa 
case  ibr  not  answeriag  interrogatorieH,  filed  by  defendant  under  the  Acts  of 
1%47  and  1&50 — especially  where  service  has  been  made  on  counsel  only — 
the  party  having  removed  beyond  the  jurisdiction  of  the  State,  and  to  parti> 
vnknown,  before  the  filing  of  the  interrogatories.  It  would  be  better,  gen- 
erally, in  the  first  intilance.  to  propose  terms  less  strinsrent. 

TroTcr  and  Bail,  in  Meriwether  Superior  Court.  De- 
cision by  Judge  Bull,  at  the  August  Term,  1859. 

Edward  J.  Dawson  instituted  his  action  of  Trover  and  Bail 
^gainst  James  Callaway,  for  the  recovery  of  four  negro  slaves. 
The  action  was  made  returnable  to  the  February  Term,  1849. 
of  Meriwether  Superior  Court.  To  this  action,  the  defend- 
ant filed  his  pleas  of  the  general  issue,  and  the  Statute  of 
Limitations.  On  the  24th  of  March,  1858,  the  defendant's 
counsel  filed  in  the  Clerk's  office  the  following  "interroga- 
tories to  be  exhibited  to  the  plaintifi*  in  said  case,  who  resides 
without  the  limits  of  the  county  of  Meriwether,  from  whom 
the  defendant  wishes  a  discovery,  on  oath,  of  material  facts, 
lo  be  read  on  the  trial  of  said  case,  so  as  to  enable  him  to 
■WiiJHifilly  defend  the  same." 
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"Interrogatory  Ist.  Ilttve  you  not  conveyed  all  your  intei^ 
est  in  the  property  sued  for  in  «ai(l  action  of  Trover,  and  to 
whom  did  you  convey  it  ?  Please  state  the  time  you  made 
the  conveyance,  and  the  consideration  for  which  you  made  it? 
Did  you  not  convey  all  your  interest  in  said  negroes,  before 
the  suit  was  instituted  against  the  defendant,  and  at  what 
place  did  you  make  it,  in  what  county,  and  in  what  house? 
Have  you  not  stated,  to  divers  persons,  that  you  had  no  in- 
terest in  said  suit,  and  to  whom  have  you:  so  stated?  If  you 
state  you  have  conveyed  all  your  interest  in  said  negroes 
was  that  conveyance  in  writing  or  not?  If  you  did  not  c6n» 
vey  all  your  interest  in  the  negroes  sued  for,  what  pcn-tion 
did  von  convev.  and  what  portion  did  vou  reserve  to  vour- 
self?" 

Accomj)anying  these  interrogatories,  there  was  a  notice  to 
the  plaintiff,  that  they  were  filed  in  the  Clerk's  office,  '*in 
accordance  with  the  provisions  of  the  Statute  in  such  cases 
made  and  provided,  and  that  the  answers  of  the  plaintiff  to 
said  interrogatories  would  be  required  at  the  next  Term  of 
said  Superior  Court,  to  be  used  on  the  trial  of  said  cause  on 
the  part  of  the  defendant."  Service  of  the  interrogatories 
and  notice  was  acknowledged,  and  copy  and  further  notice 
waived,  by  Messrs.  Adams  &  Kniglit,  who  signed  the  ac- 
knowledgment and  waiver,  as  '"Attorneys  for  plaintiff." 

At  the  August  Term,  1858,  the  Court  passed  the  following 
order  in  said  case: 

*'It  appearing  to  the  Court  that  interrogatories  have  been 
filed  in  the  Clerk's  office,  addressed  to  the  plaintiff  in  said 
case,  which  were  served, on  the  18th  day  of  March,  1858; 
It  is,  therefore,  ordered,  that  the  plaintiff  answer  said  in- 
terrogatories by  the  next  Term  of  this  Court,  or  said  case  be 
dismissed. " 

The  plaintiff,  by  order  of  the  Court,  acknowledged  servic<> 
of  the  interrogatories,  the  acknowledgment  and  service  to 
take  effect  from  the  26th  of  February,  1859.  This  acknowl- 
edgment was  signed  by  B.  11.  Hill,  plaintiff's  Attorney. 

At  the  February  Tenn,  1859,  the  following  rule  was  taken, 
and  served  in  said  case,  to-wit: 

''It  appearing  to  the  Court,  that,  at  the  last  August  Term 
of  this  Court,  an  order  was  had  and  entered  on  the  Minutes 
of  this  Court,  requiring  said  plaintiff  to  answer  interrogatories 
filed  in  said  cause,  by  the  present  Term,  or  that  said  oaacbe 
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difiiuissed,  and  8ai(l  plaintiff,  HUggestiun;  to  the  Court  Haid 
order,  whh  iraprovidcntly  granted,  and  nlioiild  ]iv  rescinded 
for  the  following  reasons,  to-wit: 

1.  lk*cause  said  order  was  granted  after  said  cause  had 
been  disposed  of  for  that  Term,  and  witliout  notice  to  tlie 
counnel  of  plaintiff,  and  after  tliey  had  left  the  Court. 

2.  Because  said  order  was  not  procured  by  a  rule  w/W,  and 
plaintift"s  counsel  were  not  called  on  to  fihow  cause  against! 
tlie  ;rrantin;x  of  said  order. 

•S.  Because  a  copy  of  said  interrogatories  had  not  been 
Kcrvcd  on  the  plaintiff  or  liis  counsel,  and  had  only  been 
served  upon  Messrs.  Adams  and  Kniglit,  witli  notice  that  they 
were  not  counsel  for  the  said  jdaintiff. 

4.  Because  the  continuances  in  sjiid  cjise,  not  liaviug  been 
c-xhausted,  said  order  was  premature. 

o.  Because  said  order,  in  the  then  state  of  tlu'  ease,  eouhl 
only  be  passed  by  tlie  consent  of  paid  phuntiff,  or  his  coun- 
sel, which  assent  had  not  been  olitained  at  the  passage 
thereof: 

'*It  is,  therefore,  on  motion  of  phi  intiU's  counsel,  onlered, 
that  the  «lefendant  show  cause,  so  so(»n  as  counsel  can  be 
heard,  why  said  order  should  not  be  set  nsi<le,  and  annulled, 
on  the  grounds  aforesaid.  ** 

On  the  hearing  of  said  rule  «/W,  the  Court  ordered  and 
adjudged,  •'That  the  rule  tu'^i  he  made  absolute,  and  that 
the  case  hv  continued  by  the  plaintift',  and  that  tlie  plaintiif 
answer  the  interrogatories  direct,  and  cross,  within  ninety 
days  after  Court,  and  on  failure  so  to  do,  to  shew  cause,  at 
the  next  Term  of  this  C(»urt,  why  said  case  shoidd  not  be 
dismissed.  " 

In  answer  to  this  order  and  rule  m'iti\  and  for  cause  why 
said  Ciise  shouhl  not  be  dismissed,  B.  Hill  and  B.  II.  Hill, 
ccmnsel  for  the  plaintiff,  showed  the  following,  (the  facts  re- 
cited in  the  showing  not  being  denied): 

1st.  The  interrogatories  sued  out  for  the  plaintiff  by  the 
'lefendant,  and  calling  on  him  to  answer,  whether  he  had  not, 
since  the  commencement  of  sai<l  suit,  transferred  an<l  assign- 
ed his  interest  therein,  and  to  whom  he  had  so  assigned  his 
interest,  and  requiring  no  other  or  further  aiiswer  of  any  mat- 
ter, or  thing,  touching  said  case,  are  wholly  irrelevant  to  the 
issue  in  said  case^  and  the  defendant  does  not  claim  or  ])re- 
tend  tliAt  he  ib  the  purchaser  of  anv  such  interest,  or  that  he 
4  "  ■  ■ 
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derives  any  claim  or  title  to  tlie  property,  from  any  ono  being 
Bueh  purchaser,  and  the  plaintiff,  therefore,  by  his  counsel, 
demurs  to  said  interrogatories,  and  now  moves  to  suppress 
and  set  them  aside  {nr  the  reasons  aforei^aid. 

2d.  Said  (*anse  should  not  be  <lismissed,  because  the  said 
plaintiff's  continuances  are  not  exhausted,  he  never  having 
had  but  one  continuance,  since  said  cause  came  back  from  the 
Supreme  Court,  and  a  new  trial  granted  therein. 

8il.  And  for  further  cause,  and  in  order  to  sIk)w  that  the 
mid  plaintiff  is  not  in  contempt  for  not  answering  the  saiil  in- 
terrogatories, B.  Hill,  of  counsel  for  plaintiff,  stjites  in  his 
•place  professionally,  that,  at  the  time  said  suit  was  com- 
menced, tlie  ]>laintiff  resided  near  the  line  of  Meriwether  and 
■Talbot  counties,  in  tlie  latter  county,  and  the  said  B.  Hill, 
and  E.  11.  WorriJl,  Escj.,  were  his  Attorneys  in  bringing  said 
.suit  and  prosecuting  the  same ;  that,  when  said  Worrill  was 
promoted  to  the  Bench,  B.  H.  Hill  took  his  place  in  the  case; 
that,  before  this  time,  the  plaintiff  removed  to  the  State  of 
Mississippi,  and  after  such  removal,  corresponded,  as  re- 
spondent believes,  mostly  with  the  said  Worn  11 ;  that,  about 
two  years  ago,  respondent  received  a  letter  from  the  plainti£ 
inquiring  about  the  progress  of  said  cause,  but  has  never 
since  received  any  other;  that  resjwndent  was  never  inform- 
ed or  knew,  until  tlie  last  Febrmiry  Term  of  this  Court,  that 
the  clefendant  desired  to  have  the  testimony  of  the  plaintiff 
in  said  case ;  that  shortly  after  the  said  last  Term,  and  as 
soon  as  respondent  obtainwl  a  copy  of  the  interrogatories  (or 
it  may  have  been  the  original,)  and  having  mislaid  the  plain- 
tiff's letter,  he  applied  to  said  Worrill  to  commiinioate  with 
the  plaintiff  and  get  his  answers  to  said  interrogatories,  v^hich 
he  promised  to  do;  that  respondent  has  since  been  informed 
by  said  Worrill,  and  believes  it  to  be  true,  that  since  the  last 
Term  of  this  Court,  he,  Worrill,  wrote  to  the  Postmaster,  at 
the  ibrmer  residence  of  the  plaintiff,  in  Mississippi,  and  was 
informed  that  the  plaintiff  had  removed  to  the  neighborhood 
of  Pontotoc,  in  North  Mississippi,  and  that  said  Worrill  cor- 
responded with  the  Postmaster  at  Pontotoc,  and  has  since  As- 
certained that  that  is  not  tlie  plaintiff's  Post  Office  or  resi- 
dence, and  that  said  Worrill,  nor  respondent,  has  not  been 
able  to  ascertain  the  present  Post  Office  of  the  plaintiff,  W) 
as  to  communicate  with  him ;  that  respondent  was  about  to 
»end  a  special  mesBenger  to  the  State  of  Missisfiippi  for  tbe 
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answers  of  the  plaintifT,  and  if  it  should  be  determined  that 
said  answers  are  material,  respondent  expects  to  be  able  to 
{irocare  said  answers  by  the  next  Term  of  this  Court.  That 
respondent  is  satisfied  that  the  plaintiff  lias  no  knowledge 
that  said  interrogatories  are  filed,  and  that  on  being  notified 
of  the  same,  ho  will  promptly  answer,  and,  as  before  stated. 
if  said  answers  are  adjudged  material,  respondent,  as  counsel 
of  the  plaintiff,  expects  to  procure  the  same." 

Upon  hearing  and  considering  this  showing,  the  presiding 
Judge  overruled  the  same,  and  dismissed  the  said  case. 

The  plaintiff  excepted  to  this  decision  of  the  Judge,  and 
prosecutes  the  writ  of  error  in  this  case,  to  reverse  tliat  de-  . 
eision. 

B.  II.  Hill,  for  the  plaintiff  in  error. 

Dougherty,  for  the  defendant  in  error. 

By  the  Court — LUMPKIX,  J.,  delivering  tlie  opinion. 

This  was  an  action  of  Trover,  brought  by  Edward  J.  Daw- 
son to  recover  of  James  Callaway  four  slaves. 

In  the  progress  of  the  case,  interrogatories  were  filed  by 
the  defendant,  to  prove  by  the  plaintiff  that  before,  or  since 
the  commencement  of  the  action,  (there  is  some  discrepancy 
in  the  record  upon  this  point,)  that  he,  Dawson,  had  parted 
with  the  title  of  the  property.  Service  was  acknowledged 
on  the  interrogatories  on  the  18th  of  March,  1858,  by  Adams  * 
and  Knight,  as  plaintiff's  Attorneys.  At  the  August  Tenn 
thereafter,  an  order  was  taken,  by  the  defendant's  counsel, 
that  the  interrogatories  be  answered  by  the  next  Term  of  the 
Court,  or  that  tlic  case  be  dismissed. 

At  the  next  Term  of  the  Court,  which  was  in  February, 
18o9,  the  plaintiff  moved  to  set  aside  the  order  of  the  pre- 
ceding Term,  as  having  been  improvidently  granted,  on  vari" 
ous  grounds,  which  were  set  forth  in  the  rule.  The  Court 
•sustained  the  motion,  vacated  the  order  of  August,  1858,  but 
directed  the  counsel  of  plaintiff  to  acknowledge  service  then  on 
the  interrogatories,  which  was  done.  It  was  further  ordered, 
that  the  interrogatories  be  answered  within  ninety  days,  or, 
on  failure  to  do  so,  to  show  cause,  at  the  next  Term  of  the 
CoHTty  ,why  the  case  ahoulc[  not  be  difimissed. 
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At  that  Term,  the  interrogatories  being  J^till  unanswered, 
oounsel  for  plaintiff  showed  for  canse,  why  the  case  should 
not  he  dismissed:  1st.  Because  the  testimony,  if  obtained, 
was  not  pertinent ;  2d,  That  the  plaintiff's  continuances  had 
not  been  exhausted,  and  until  they  were,  he  had  the  right  to 
retain  his  case  in  Court,  in  order  to  obtain  the  testimony,  if 
possible:  3d.  Because  he  liad  exercised  due  diligence  to  pro- 
cure the  testimony. 

The  showing,  being  deemed  insufficient  by  the  Coiu*t,  was 
overruled,  and  tlie  case  dismissed ;  and  this  is  the  decision 
excepted  to. 

Four  Acts  liavc  been  passed  by  the  Legislature,  authoriz- 
ing discovery  to  be  had  at  Common  Law.  That  is,  to  allow 
either  party  to  make  his  adversary  a  witness  in  the  cause. 
The  first  was  in  1847  {Cobb,  465.)  By  the  terms  of  that  Act, 
interrogatories  were  to  be  filed  for  the  party,  plaintiff  or 
defendant ;  and  if  the  Court  was  satisfied  that  the  interroga- 
tories were  material  and  pertinent,  and  such  as  the  adverse 
party  would  be  bound  to  answer  on  a  Bill  for  Discovery  in  a 
Court  of  Chancery,  the  same  were  to  be  allowed,  and  an  or- 
der passed  requiring  an  answer  in  sixty  days,  and  upon  fail- 
ure to  answer  fully,  the  Court  had  the  right  to  attach  the 
party  as  for  a  contempt,  dismiss  his  case,  if  plaintiff,  or  strike 
out  his  defence,  if  defendant,  and  award  judgment  as  in  case 
of  default ;  or  pass  stick  otJier  ordvr^  as  mighU  in  the  discre- 
tion of  tlie  Court,  be  deemed  just  and  proper. 

The  Act  of  1850,  amendatory  of  the  Act  of  1847,  {CM, 
466)  provides,  that  the  order  for  taking  the  answer  of  the 
party,  might  be  obtained  in  vacation  as  well  as  Term  time. 
The  fourth  section  of  the  Act  of  1850  declares  that,  when 
it  shall  be  made  to  appear  to  the  Court  that  the  time  allow- 
.ed  for  the  answer  to  the  interrogatories  to  come  in,  f»hall. 
from  any  cause,  not  be  sufficient,  the  Court  may  allow  such 
further  time  as  the  circumstances  of  the  case  may  require. 
And  it  is  worthy  of  remark,  that  by  this  Act,  service  was  au- 
thorized to  be  made  on  the  counsel  of  the  absent  party,  which 
was  done  in  this  case — ^the  plaintiff  himself  having  left  the 
country  previously. 

I  forbear  to  comment  on  the  Acts  of  1854  {Pamphlet^  p. 
50)  and  of  1857  {Pamphlet,  p.  56,)  both  amendatoiy  of  the 
Act  of  1847.  It  is  quite  apparent,  in  this  case,  that  the  in- 
terrogatories were  filed  under  the  Acts  of  1847  and  1850. 
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If  fhis  be  not  so,  then  the  defendant  is  wholly  at  fault,  for, 
under  the  Acts  of  1854  and  1857,  it  was  his  duty  to  sue  out 
a  commission  and  havo  the  testimony  of  the  plaintiff  taken, 
and  lie  has  not  taken  the  first  step  for  that  purpose.  The 
interrogatories  quietly  repose  in  the  Clerk's  office,  where  tlicy 
were  deposited  by  the  defendant,  or  his  counsel.  It  will  bo 
well  for  counsel  to  scrutinize  these  different  Statutes  care- 
fully. The  Acts  of  1847  and  1850  are  similar,  as  were  the 
Acts  of  1854  and  1857  :  but  the  two  first  are  wholly  unlike 
the  two  last. 

We  do  not  <leem  it  necessary  to  examine  very  critically 
whether  the  orders  passed  by  the  Court  were  in  strict  con- 
formity with  the  Acts  of  1847  and  1850,  and  conceding  that 
the  interrogatories  were  material  and  pertinent,  still  the 
question  recurs — was  the  Court  right  in  dismissing  the  easel 
It  will  be  remembered  that  the  plaintiff  never  ha^  been  scrv; 
od  personally  \\'ith  these  interrogatories.  For  .ought  that 
appears,  he  has  no  notice  of  them.  His  counsel  have  been 
making  diligent  inquiry  to  ascertain  his  residence,  but  have 
hitherto  failed.  Was  this  a  Bill  in  Chanc<?ry  for  Discovery, 
and  the  same  diligence  had  been  used  to  find  the  defendant 
to  obtain  his  answer,  would  the  Court  allow  the  Bill  to  bv 
taken  j)ro  cojifesso  ?  We  think  not ;  and  yet  that  formality  * 
would  fall  far  short  of  dismissing  the  action.  Why  not  have 
put  the  plaintiff  upon  terms,  as  the  Court  was  authorized  to  **  . 
do  by  the  Statute,  either  to  concede  the  transfer  of  the  title 
to  the  property  in  controversy,  or  have  the  action  dismissed? 
This  would  have  been  more  equitable  and  proper. 

We  think,  the  rule  administered  by  the  Court  was  too 
rigid,  and  that  the  time  should  have  been  enlarged,  so  us  to 
have  enabled  counsel  to  have  procured  the  answers  of  Daw- 
son. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
ground  that  the  Court  erred  in  dismissing  the  plaintiff*  tj 
case. 


*■  ( 
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•  Eqoiiy  will  not,  by  injunction  prndctitti  /ttc,  restrain  a  party  m  pf}$s€iisioH  of 

property,  purchased  frora  one  in  peaceable pof session ^  under  a  BberifT's  sale. 
^  in  the  use  and  enjoyment  of  that  property,  at  tbo  suit  ofa  purchaser  of  the 
dame  property,  from  another,  claiming:  adversely  to  the  first  vendor ;  com- 
plainant and  defendant,  each  havmg  been  ignorant,  at  the  time  of  his  pur- 
chase, of  any  title  adver}<e  to  that  of  his  vendor. 

In  Equity,  in  Fulton  Superior  Court.    Decided  by  Judge 
■      Bull,  at  the  October  Term,  1850. 

Alexander  Kelly  and  Pleasant  A.  Mitchell,  prepared  and 
presented  to  His  Honor  Orville  A.  Bull,  the  presiding  Judge 
of  the  Coweta  Circuit,  their  Bill  in  Equity,  in  which  they  al- 
Jeged :   That  in  the  year  1852,  the  Augusta,  Atlanta  and 
Nashville  Magnetic  Telegraph  Company  was  incorporated  by 
•        Acts  of  the  Legislatures  of  Georgia  and  Tennessee,  and 
clothed  by  said  Acts  of  incorporation  ^Tith  power  to  construct 
a  Telegraph  line  from  Augusta,  in  the  Stiite  of  Georgia,  \\vi 
Atlanta,  to  the  city  of  Nashville,  in  the  State  of  Tennessee ; 
,  %        that  after  said  Company  was  organized,  it  went  on  to  construct 
#         said  Telegraph  line,  and,  at  great  expense,  completed  the  same 
.     -*in  the  year  1855 ;    that  the  necessary  expenditures  for  it^^ 
.       construction  were  so  hea\'y,  as  to  exhaust  all  the  money  paid 
"*         in  by  the  subscribers  and  stockholders,  and  still  leave  the 
Company  in  debt ;  that  in  order  to  raise  funds  to  put  the 
line  in  good  order,  and  to  pay  off  the  indebtedness  against 
it,  11  meeting  of   the  stockholders,  was  held  on  the  ITth  of 
October,  1854,  at  which  it  was  resolved  that  Enoch  R.  Mills, 
the  President  of  said  Company,  be  authorized  to  borrow  mo- 
ney for  the  use  and  benefit  of  said  Company,  and  to  execute 
a  mortgage  or  mortgages  upon  said  Telegraph  line,  to  secure 
the  payment  of  the  sum  so  borrowed ;  that,  pursuant  to  tht 
authoritv  of  said  resolution,  the  said  President,  Enoch  R. 
Mills,  did  borrow  from  Samuel  Clark  the  sum  of  three  hun- 
dred and  sixty  dollars,  and  from  William  Pybus  the  sum  of 
.*        twenty-five  hundred  dollars,  and  from  Samuel  Scott  the  sum 

•  of  three  hundred  and  seventy-five  dollars,  and  executed  mort- 
'gjage.s  to  the  said  persons  upon  the  said  Telegraph  line  and  its 

appmtenances,  to  secure  the  payment  of  said  sums  of  money  ; . 
that  said  Company  failing  to  pay  the  said  sums  of  money-  al. 
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tlie  time  the  same  was  due  and  payable,  tlie  said  morlageH 
were,  upon  application  of  the  mortagees,  foreclosed  by  a 
decree  of  the  Court  of  Chancery,  of  the  county  of  David- 
son, city  of  Nashville,  and  State  of  Tennessee,  at  the  No-  • 
vember  term,  in  the  year  I80G,  and  by  said  decree,  the  .said 
Telegraph  line  and  appurtenances,  including  tlie  wire,  po^tss 
insulatorit,  office  furniture,  and  twenty-five  telegraph  instruf- 
ments  at  the  different  offices  of  said  Company,  and  the  right 
of  way,  both  in  Georgia  and  Tennessee,  were  all  ordered  to 
be  ^old;  and  in  pursuance  of  said  order  and  decree,  the  i?ame 
were  sold  on  the  30th  day  of  August,  18o(j,  in  the  city  of 
Nashville,  at  public  out-cry,  to  the  higlnsst  bidder,  at  which 
!^le- James  KolJy  and  William  Kelly  became  the  purchasers,.  . 
at  the  price  of  thirty-five  hundred  and  eighty-five  dollars. 
they  being  the  best  and  highest  bidders.  That  by  agreement 
1)etween  the  plaintiffs  in  said  decree  and  the  said  puichaserj*, 
the  ssiid  j)laintiffs  sold  to  the  said  James  and  William  Kelly 
all  their  interest  in  said  decree,  and  the  siime  was  transferred 
apon  the  execution  docket  of  said  Court,  the  said  Kelly s  a^-  . 
naming  to  pay  the  costs  of  the  proceedings  iu  said  cases ; 
that  by  a  further  decree  of  said  Court,  the  title  of  the  Au- 
gusta/Atlanta  and  Nashville  Magnetic  Telegraph  (Jompanj-, 
to  all  the  property  of  said  Company  in  the  States  of  Tenne»-  V^ 
see  and  Georgia,  to-wit:  the  wires  on  said  line,  the  posts  and 
insulators,  the  office  furniture  and  twenty-five  telegraph  in-<^ 
struments  at  the  difierent  offices^  and  tlie  right  of  way  afore-  «r  * 
said,  was  divested  out  of  said  Company  and  vested  in  the  said 
James  and  William  J.  Kelly;  that  Alvin  D.  ilammett,  of  the 
county  of  Cherokee,  antl  John  11.  Glover,  then  of  the  count v 
of  Cobb,  in  said  State  of  Georgia,  but  since  decease<l,  both 
of  whom  were  Stockholders  in  said  Company,  and  represent- 
ed themselves  as  holding  large  claims  against  said  Company, 
some  of  which  had  been  reduced  to  judgmeiit,  were  both  pre- 
j»ent  on  the  day  of  the  sale  aftu'esaid,  or  said  Ilammett  was 
preifent  at  said  sale,  representing  himself  and  said  Glover, 
and  then  and  there  assented  to  the  same,  and  agreed  witli 
the  said  James  ^nd  William  J.  Kelly,  that  they,  the  said 
Kellys,  should  become  the  purchasers  of  said  property  at 
said  sale,  and  take  the  same,  discharged  and  fre<^  from  any 
lien,  which  they,  the  said  Ilammett  and  (flover,  might  have 
on  the  said  property  by  virtue  of  said  judgment,  or  other- 
wise, and  that  they  would  take  mortgages  from  the  said  Kel- 
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\yA  upon  that  jmrt  of  the  })ropurty  of  said  Company  within 
the  State  of  Georgia,  to  secure  them  in  tlic  payment  of  their 
.••aiil  chiims ;  that,  in  accordance  with  8uch  agreement,  the 
-said  Kellys  did  become  the  purchasers  at  said  sale,  and  did 
execute  to  ftaid  llammett  and  Glover  mortfrages,  as  aforesaid, 
to  secure  them  in  their  claims  aforesaid,  all  of  said  claims 
being  then  and  there  added  up  and  included  in  two  notes, 
•given  therefor  by  one  Charles  C.  Clutt^ — the  note  payable  to 
Haid  Glover  being  for  the  sum  of  eight  hundred  and  fifty-five 
dollars  and  fifty  cents,  and  the  one  payalde  to  i&aid  llammett 
being  i'or  thirteen  hundred  and  sixty  dollars  and  seventy-five 
cents;  that,  by  virtue  of  the  agreement  and  the  execution 
of  the  notes  and  mortgages  to  said  Glover  and  llammett,  as 
aforesaid,  all  the  said  property  of  said  Company  became  vest^ 
ed  in  the  said  Kellys,  discharged  antl  free  from  any  lien 
which  might  previously  liave  existed  against  the  same;  that 
im  the  10th  of  May,  1850,  the  said  James  Kelly  and  Wil- 
hayi  Kellj',  by  their  Attorney  in  fact,  Enoch  II.  Millp,  sold 
and  conveyed  to  the  complainants  all  that  portion  of  said 
Telegraph  line  and  property  within  the  State  of  Georgia,  to- 
wit:  the  wire,  posts,  insulators,  ofiice  furniture  and  instru- 
ments in  each  office,  and  the  right  of  way  or  franchise  of  said 
Cxnnpany  for  and  in  consideration  of  five  thousand  dollars, 
paid  therefore  by  complainants,  being  a  full  an<l  fair  price 
for  the  same ;  that  said  sale  and  conveyance,  by  the  Kelly*, 
to  complainants,  was  by  written  deed,  by  virtue  of  which 
complainants  became  the  lawful  owners  and  proprietors  of 
the  said  property  so  conveyed,  and  as  such  were  entitled  to 
the  profits  arising  therefrom :  that  complainants  ai-c  inform- 
ed and  believe,  that  the  said  Alvin  D.  Hammctt,  and  one 
Edmund  J.  (Jamp,  of  the  county  of  Cobb,  did,  in  the; latter 
part  of  the  year  1858,  or  the  first  of  the  year  1869,  for  the 
purpose  of  practicing  a  fraud  upon  the  bona  fide  owners  of 
said  Telegraph  line,  procure  tlie  same  to  be  levied  on,  by 
virtue  of  sundry  fi  fas,  which,  as  complainants  have  been  in- 
formed and  believe,  had  been  obtained  and  were  in  the  pos- 
session of,  and  under  the  control  of  the  said  Hammett  at  the 
time  of  the  sale  of  the  said  Telegraph  line,  and  other  proper- 
ty of  the  said  Company,  at  the  city  of  Nashville,  under  the 
decree  aforesaid,  and  that  said  fi  fas  were  included  in  thie 
fxettlement,  made  at  the  time  of  said  sale,  and  as  complain- 
ants arc  informed  and  believe,  and  charge  wore  kept  open, 
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fraudulently,  by  said  Ilammett ;  that  said  Telegraph  line 
and  appurtenances,  or  a  part  thereof,  was  .sold  under  said  fi 
fas?,  at  Sheriff's  sale,  in  several  counties  in  the  State  of 
Georgia,  and  bought  by  said  Hammett  at  a  very  small  and 
jnadecfuate  price,  by  virtue  of  which  purchase  said  Uamniett 
assumed  to  be  the  true  owner  and  proprietor  of  said  line  and 
property,  and  took  possession  of  the  same,  well  knowing  that 
all  the  title  to  said  property  had  been  diveste<l  out  of  said 
C<>mpany,  and  vested  in  the  said  Kellys ;  that  the  complain- 
ants have  been  informed,  and  believe,  tJiat  said  Hammett  has 
but  recently  sold  all  that  part  of  said  Telegraph  line,  with 
its  appurtenances,  within  the  State  of  Georgia,  to  a  company 
of  gentlemen  residing  in  Lynchburg,  and  State  of  Virginia, 
and  ha,s  given  them  the  possession  thereof;  that  said  Com- 
pany conc»ists,  as  complainants  are  informed,  and  believe,  of 
the  following  persons,  to-wit :  Dr.  William  S.  Morris, 
Crenshaw,  John  S.  Langhorn  and  Charles  Scott,  who,  after 
receiving  possession  of  said  line  and  property,  delivered  the 
possession  of  the  same  to  Charles  T.  Campbell,  of  the  county 
of  Fulton,  Augustus  W.  York,  of  the  county  of  Cobb,  and 
0.  W.  Presley,  of  the  county  of  Cass,  in  said  State  of  Geor- 
gia, and  that  said  Cami)bell,  York  and  Presley  are  now  using 
and  working  said  line,  and  all  its  equipments  and  appurte- 
nances, and  receiving  the  j)rofits  of  the  same,  and  appropri- 
ating said  profits  to  their  own  use,  or  to  the  use  of  the  said 
Morria  and  his  said  associates,  refusing  to  the  complainants' 
any  and  all  control  of  said  line  and  its  fixtures,  or  any  part 
of  the  profits  thereof,  whicli  profits  are  of  the  monthly  value 
of  two  hundred  dollars,  or  other  large  sum ;  that  the  portion 
of  the  Telegraph  Vine  and  fixtures  so  used  and  controlled  by 
the  said  Campbell,  York  and  Presley,  is  worth  the  sum  of 
two  thom«and  dollars,  or  other  large  sum,  of  all  which  the 
complainants  are  deprived  by  the  fraudulent  conduct  of  the 
:«aid  Hanunett  and  his  confederates  ;  that  said  sale,  by  Ham- 
mett to  Morris  and  his  associ.ates,  was  made  for  the  purpose 
of  carrying  out  the  fraud,  and  to  make  it  more  difficult 
for  complainants,  4o  ferret  out  the  same,  and  obtain  their 
riglit.s:  that  said  Campbell,  Y'^ork  and  Presley  are  men  of 
very  slender  means,  and  wholly  unable  to  answer  to  the 
complainants,  in  damages  for  the  injuries  which  they  have 
2siiatained  and  may  yet  sustain  in  the  premises. 
The  bill  prays'  a  discovery  as  to  the  facts ;  an  accounting 
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as  to  the  profits  of  the  Telegraph  line  and  fixtures ;  «an  in- 
junction restraining  further  use  of  the  line  ;  and  for  general 
relief. 

AVhen  the  bill  was  presented  to  Judge  Bull  for  his  sanction, 
he  granted  a  rule  /«i«',  calling  upon  the  defendants  to  shew 
cause,  on  the  second  day  of  the  October  Term,  1859,  of  Ful- 
ton Superior  Court,  or  so  soon  thereafter  as  counsel  could  be 
•heard,  why  the  injunction  prayed  for  in  the  bill  should  not 
be  granted. 

At  the  time  and  place  set  apart  for  the  hearing,  the  de- 
fendants appeared,  and  for  cause,  why  the  injunction  should 
not  be  granted,  shewed : 

First,  The  obligation  and  contract  entered  into  by  said 

'  Hammett  with  Clute,  at  the  time  of  the  sale  in  Nashville. 

"Tennessee,  showing  that  Hammett  bound  himself  to  transfer, 

assign  and  control  the  fi  fas,  then  owned  by  Hammett,  to 

Clute  so  soon  as  Clute  should  pay  all  the  notes  which  he  then 

gave,  as  they  become  due. 

Second.  The  aflidavit  of  Alvin  D.  Hammett  to  the  same 
effect,  and  also,  that  Clute  had  never  paid  one  cent  on  the 
note,  although  all  of  them  had  long  since  become  due,  and 
were  due  when  the  Telegraph  Line  in  Georgia  was  levied  on 
by  virtue  of  Hammett\s  fi  fa ;  that  Clute  is  insolvent,  and 
had  gone  to  parts  unknown,  and  that  neither  of  the  Kellvrf 
had  ever  paid  anything  on  the  notes,  but  refiLsed  to  do  so  oii 
•  application  of  Hammett' s  Attorney,  who  went  to  Tennessee 
for  the  purpose  of  collecting  the  money ;  thfit  his  said  At- 
.torney  returned  from  Tennessee,  and  reported  (as  he  believed, 
•truly,)  that  the  said  Kellys  were  also  insolvent,  and  did  not 
expect  to  pay  anything,  either  on  their  own,  or  Clute's  in- 
debtedness to  said  Hammett. 

Third,  That,  according  to  the  case  made  by  the  bill,  the 
complainants  have  no  title  to  the  Telegraph  line,  becauae  the 
Chancery  Court  of  the  State  of  Tennessee  had  no  jurisdic- 
tion to  decree  a  sale  of  the  line  in  Georgia,  nor  did  the  Mas- 
ter, or  Commissioner,  or  Sheriff,  of  Tennessee,  have  any  au- 
thority, or  power,  to  sell,  in  Tennessee,  ihe  line  and  fixtures 
in  Georgia. 

Fourth,  That  William  S.  Morris  and  his  associates  have 
the  legal  title  to  said  Telegraph  line,  being  bona  fide  pur- 
chasers for  a  valuable  consideration  without  fraud  or  notice 
•of  fraud.  .  . 
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Upon  the  hearing,  the  presiding  Judge  discharged  the  mle 
wi>i,  and  refused  the  injunction,  and  it  is  to  reveree  this  de- 
cision that  this  writ  of  error  is  prosecuted. 

EzzARD  &  Collier,  for  the  plaintiffs  in  error. 

lR\nx  &  Lester,  for  the  defendants  in  error. 

Bf/  the  Court, — Jenkins,  J.,  deKvering  the  opinion. 

Tlie  first  error  assigned  against  the  Judgment  of  the  Court 
below,  is,  that  "That  the  Court  erred  in  deciding  that  the 
purchaser,  at  a  sale  made  under  a  decree  of  a  Court  of  Chan- 
cery, upon  a  bill  filed  in  the  State  of  Tennessee,  for  the  pur- 
f)ose  of  foreclosing  a  mortgage  upon  the  whole  Telegraph 
ine  and  fixtures,  furniture,  &c.,  acquired  no  title  to  that  por- 
tion of  the  said  property  lying  in  the  State  of  Georgia.  " 

This  is  an  objection  to  the  jurisdiction  of  the  Court  of 
Chancery  in  Tennessee.  This  point  is  not  free  from  difficulty, 
arising  chiefly  from  the  meager  statement  of  facts  in  the 
transcript. 

L'nwilling  to  decide  so  important  a  question  upon  insuf- 
ficient knowledge  of  the  facts  involved,  and,  finding  that  the 
other  question,  raised  by  the  defendants,  in  the  Court  below, 
as  cause  shown  against  the  granting  of  the  injunction  prayed, 
must  control  our  judgment,  we  pass  at  once  to  its  considera- 
tion ; 

The  only  other  error  assigned,  is,  that  "The  Court  below 
erred  in  refusing  to  grant  said  injunction  upon  the  facts 
stated  in  said  bill,  and  the  evidence  exhibited.  '*  This  brines 
as  to  the  consideration  of  the  case  upon  its  merits,  as  maae* 
in  the  bill,  and  we  give  the  plaintifis  in  error  the  benefit  (fof 
the  purposes  of  the  argument)  of  a  concession  of  jurisdiction 
in  the  Court  of  Chancery  in  Tennessee.  Plaintiffs  in  error 
claim  under  J.  and  W.  J.  Kelly,  who  purchased  at  a  sale 
made  under  a  deci'ee  of  that  Court.  Defendants  in  error  hold, 
under  Hammett,  who  purchased,  at  Sheriff^s  sales,  in  the 
several  counties  in  Georgia,  through  which  the  telegraphic 
line  passes,  and  in  which  the  "fixtures,  furniture,'*  &c.,were 
fbuna ;  these  sales  having  been  made  imder  certain  Commoh 
Lay  judgments,  obtained  in  Georgia,  against  the  original 
CorDponf ,  in  favor  of  Hammett  and  Glovor,  older  than  the 
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mortgage  liens,  under  which  J.  and  W.  J.  Kelly  purchased, 
and  of  which  Georgia  judgments  J.  and  W.  J.  Kelly  had  no- 
tice at  the  time  of  their  purchase.  Plaintiffs?  in  error  predi- 
cate their  claim  for  relief,  upon  the  averment  of  fraud,  com- 
mitted by  Ilammett  (representing  Grh)ver  as  well  as  himself.) 
The  averment  is,  that  Ilammett,  being  present  at  the  sale  un- 
der the  decree  in  Tennessee,  entered  into  an  agreement  with 
J.  and  W.  J.  Kelly,  for  himself  and  Glover,  anterior  to  the 
sale,  by  which  he  bound  them  to  a<!cept  in  lieu  of  their  judg- 
ment liens,  the  notes  of  one  Clute,  secured  by  mortgages  of 
J.  and  W.  J.  Kelly,  of  so  much  of  said  Telegraph  line  and 
other  property  as  were  in  the  State  of  Georgia,  which  note.^ 
and  mortgages  were  actujilly  given,  and  accepted  by  Ham- 
mctt.  They  further  allege,  that  the  subsequent  sale  of  the 
property  within  the  State  of  Georgia,  under  these  identical 
judgments,  was  fraudulent  and  void  as  against  themselvc?, 
who  wero  innocent  purchasers,  without  notice  of  these  judg- 
ments. The  defendants,  in  the  Court  below,  incorporated  in 
their  response  to  the  rule  nisi,  requiring  them  to  »^hew  cau^e 
why  an  injunction  should  not  be  granted,  the  affidavit  of 
Hammett  (who  was  not  a  party  to  the  bill,)  negativing  this 
averment,  and  alleging,  that  by  the  agreement,  entered  into 
at  the  time  of  the  sale  in  Tennessee,  aforesaid,  he  bound 
himself  to  transfer  his  judgment  and  fi  fa  to  Cluto,  upon  the 
payment,  by  Clute,  of  his  notes  so  given — and  he  appends 
to  his  affidavit  a  copy  of  his  said  agreement.  Further,  he 
states,  that,  at  the  time  of  the  maturity  of  Clute's  notes,  he 
was  insolvent  and  had  absconded  without  having  paid  any 
portion  of  them  ;  that,  after  waiting  a  considerable  tiino,  he 
sent  a  special  messenger  to  the  Messrs.  Kelly,  to  demand 
payment  of  Clute's  notes,  that  they  declared  themsolves  un- 
able to  pay  the  notes,  and  did  not  expect  to  do  so  at  any 
time — whereupon  he,  Ilammett,  proceeded  to  levy  upon,  an^ 
sell  the  property  lying  in  Georgia.  This  affidavit  and  agree- 
ment were  before  the  Court  below,  as  a  part  of  defendants' 
response  to  the  rule  nm,  and  came  before  this  Court  in  the 
transcript  of  the  record. 

There  is  something  mysterious  in  Clute's  connection  with 
the  negotiation  in  Tennessee  ;  but  J.  and  W.  J.  Kelly,  np- 
.   dcr  whom  plaintiffs  claim,  must  have  understood  and  adopted 
that  connection,  whatever  it  may  have  been.     We  must  sup- 
pose them  to  have  been  cognizant  at  the  time  of  H{uameU> 
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ubiigation  to  transfer  tho.sc  fi  fa»  and  judgmcntB  to  Olnte, 
upon  the  payment  of  lils  notes — and  this  is  wholly  incompat- 
ible with  plaintiffs'  averment,  that  by  the  negotiation  in 
Tennessee  the  judgments  were  eonsidered  satisfied,  and  were 
franduU^ntly  kept  open,  and  u^cd  subsequently.  J.  an<l  W. 
J.  Kelly,  under  sueh  a  sliowing,  would  not  have  been  entitled 
to  the  relief  asked,  and  the  plaintiffi^  in  error  ean  be  in  no 
lietter  eondition.  Defendants  shewing  upon  this  point  was 
abundantly  sufficient.  It  is  insisted,  however,  that  the  sale 
by  Ilammett  to  defendants  was  intended  to  cojisuimnate 
and  cover  up  liis  fraud,  and  that  plaintiffs  in  error,  being  in- 
nocent purchasers,  without  notice  of  these  judgments,  are 
{•ntitled  to  jiroteetion.  There  are  several  answers  to  this 
view : 

1.  As  already  shown,  the  response  to  the  rule  nm  removes 
tlie  imputation  of  fraud  from  Hammett,  in  the  original  trans- 
action ;  and  there  was,  therefore,  no  fraud  to  be  averred  or 
consummated  by  the  sale  to  defendants. 

2.  Although  the  chronological  order  of  the  events,  narrated 
by  plaintiffs  in  their  bill,  is  not  very  dear,  we  are  constrain- 
ed to  infer  from  their  statements  that  this  property  had  been 
sold  in  Georgia  by  the  Sheriff,  and  purchased  by  Ilammett, 
and  had  passed  legally  and  peaceably  into  his  possession, 
l)efore  plaintiffs  purchased  from  J.  and  W.  J.  Kelly  I  Tiie 
fact,  then,  that  these  vendors  were  not  in  possession  of  the 
property  sold,  was  sufficient  notice  to  put  them  on  the  alert, 
to  stimulate  them  to  diligent  inquiry  into  these  vendors" 
title. 

:L  The  bill  does  not  charge  upon  the  defen<lants  oithe]* 
participation  in  the  alleged  fraud,  or  knowledge  of  it,  as 
charged  to  have  been  practiced  by  Hammett.  It  charges 
fraud,  and  knowledge  of  fraud,  upon  no  person,  except  Ham- 
mett, who  is  no  party  to  the  cause.  Its  allegation  is  that 
the  defendants  purchased  from  llannnett,  then  in  peaceable 
possession,  under  a  purchase  at  Sheriff's  sale. 

We  think  the  position  of  defendants  decidedly  l)etter  in 
ovcry  point  of  view  than  that  of  plaintiffs'  in  error — but  if 
equal  only^  in  other  respects,  by  plaintiffs*  own  showing,  it  is 
better  in  this,  that  defendants  are  in  possession  fairly  and 
legally  acquired.  Tlic  Court  below  was,  therefore,  right  in 
refusing  the  injunction. 
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JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  affirmed. 


HOBGOOD  VH.  MARTIN.  . 

<!.  Although  the  Court,  in  decreeing  aseltleraentonthe  wife,  duly  attends  to  ike 
interests  ol*  the  children,  and  gives  them  an  interest  ia  the  property,  (pro- 
vided the  wife's  estate  therein  doe.s  not  cease  at  her  death) :  yet  it  docs  ^o 
only  on  the  assumption,  that  the  wife  is  anxious  to  provide  for  her  children. 

t2.  Children  have  no  independent  equity  oftheirown — their  claim  tot  he  cotisid' 
cralion  of  the  Court  is  capable  of  being  cither  expressly  given  up  by  the 
wife,  or  tacitly  waived  by  her  death  without  having  asserted  it. 

3.  The  right  of  the  children  attaches  on  the  wife's  instituting  proce«d4ngsibra 
settlement :  and,  llierefore,  H  she  should  die,  while  such  are  pendihg,  with- 
out expressly  waiving  her  right,  the  children  are  iterniitted  to  enforce  tbeir 
claini  by  u  Supplimental  Bill: 

In  Equity,  in  Fayette  Superior  Court.  Decision  by  Judge 
Bull,  on  the  11th  of  May,  1860. 

This  case  came  up,  and  was  heard,  upon  tlie  following 
state  of  facts,  as  shown  by  the  record,  to- wit; 

Mary  Ann  Gausden,  by  her  next  friend,  Jackson  Martin, 
filed  a. Bill  in  Equity,  in  Fayette  Superior  Court,  in  which 
she  alleged:  that  she  was  a  feme  covert^  being  the  lawfbl 
wife  of  Jackson  C-  W.  Gausden,  and  that,  on  the  twentieth 
day  of  December,  1832,  one  Wright  Martin,  the  father  of  the 
camplainant,  made  and  published  his  last  will  and  testa- 
ment, by  which  he  gave  to  each  of  his  children,  and  to  his 
wife,  Nancy  Martin,  during  her  natural  life,  an  equal  share 
of  his  estate,  and  appointed  his  said  wife  executrix,  and  one 
Ephraim  Pennington  executor  of  his  said  will;  that  shortly 
after  making  said  will,  the  said  testator  departed  this  life, 
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leaving  said  wife  and  eight  cluldren  heirs  aud  dintributeeH  of 
kisi.  .estate  ;  tliat  said  estate  was  kept  together,  by  the  said 
executrix,  for  many  yoars  after  the  testator 'h  death,  and  un- 
til about  the  year  18 — ,  wlien  said  executrix  departcil  this 
life,  having  the  property  of  said  estate,  with  its  increase, 
remaing  in  kind  ;  that  after  the  death  of  the  executrix,  and 
after  the  said  Pennington  had  been  removed  from  his  office 
of  executor,  James  L.  Hobgood  and  Jesi*e  L.  JJlalock  ap- 
plied for  and  obtained  letters  of  administration  de  bonis  noH^ 
with  tIu*  will  annexed.  f?o  far  as  the  personal  projwrty  of  said 
C'iitate  was  concerned,  and  also  letters  of  administration  so 
far  as  the  real  property  of  said  estate  was  concerned,  aK  the 
will  did  not  convey  the  land,  for  want  of  the  requisite  number 
<»f  witnessi?s ;  tliat  before  he  had  taken  any  other  step  in 
the  saitl  iKlininistration,  the  said  Blalock  was  elected  Ordi- 
nary of  said  county,  and  his  letters  a])ated,  leaving  the  whole 
estate  in  the  hands  of  tlie  said  Ilobgood,  where  it  still  re- 
mains, except  such  portions  as  may  have  been  advanced  and 
paid  out  to  the  creditors  and  legatees  of  said  estate ;  that 
!«»id  Hobgood  now  has  in  his  hands  the  sum  of  five  tliousand 
dollars,  or  other  large  sum,  l)elonging  to  sai<l  estate,  arising 
from  the  sale  of  the  real  an<l  personal  estate,  and  the  hire  of 
negroes,  to  one-eighth  part  of  which  the  complainant  is  en- 
titled under  said  will,  and  to  one-seventh  i)art  of  which  she  is 
entitled,  if  f>amuel  Martin,  one  of  the  children  of  the  testa- 
tor, who  has  die<l  without  leaving  wife,  child  or  children,  and 
without  a  will,  received,  by  way  of  advancement,  an  amount 
sufficient  to  cover  the  share  to  which  he  is  entitled  under  said 
will ;  that  on  the  8d  and  oth  days  of  May,  18r>4,  the  heirs 
of  said  e?^tate,  being  all  of  full  age,  according  to  the  terms 
<>r  a  written  agreement,  divided  all  the  negroes  of  said  es- 
tate, except  one  negro  woman,  by  tlie  name  of ,  bom 

on  the  last  day  of  the  division  :  that,  by  said  agreement,  one 
^hare  of  said  estate  was  to  I)e  left  iu  the  hands  of  the  ad- 
ministrator, as  the  part  to  which  Samuel  Martin  is  entitled, 
nnk»ss  a<lvanced  sufficient  to  cover  his  share,  and  that  neither 
s»hare  was  to  be  considered  as  delivered,  or  ihe  assent  of  the 
administrator  as  given  until  receipts  were  passed ;  that  said 
administrator  still  holds  and  retains  possessioji  of  the  part 
and  share  to  which  complainant  is  entitled,  consisting,  as 
.»hc  is  informed,  of  one  negro  man  by  the  name  of  RmdalL, 
about  40  years  of  age ;  Kady,  a  woman  about  SO  years  of 
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ago  ;  Jim,  a  boy  about  6  years  of  age ;  Fraiieen,  a  girl  about 
6  years  of  age,  and  William,  an  infant  child ;  that  said,  ne- 
groes are  ^*till  in  the  possession  of  the  said  administrator  and 
have  never  been,  in  any  way  or  manner,  reduced  to  |)osses- 
sion  by  tlie  liusband  of  comphiinant ;  tliat  the  said  share 
of  said  estate  to  wliieh  the  complainant  is  entitled,  is  all  the 
property  or  means  she  or  lier  husband  has  to  support,  maintain 
and  educate  their  two  cliildren ;  that  her  said  husband,  with 
whom  she  is  now  living,  is  liopelessly  inscdvent,  and  is  the 
unfortunate  victim  of  intem])erance,  which  causes  him  to 
•lead  an  idle,  immoral  and  profligate  course  of  life,  and  rnake^ 
him  the  easy  dupe  of  designing  persons,  who  complainant  be- 
lieves will  get  from  him,  witliout  consideration,  all  of  said 
property,  if  he  is  allowed  to  acquire  title  thereto,  by  reduc- 
ing the  same  to  possession,  and  that  complainant  will  thus  be 
left  without  the  means  of  support,  and  be  deprived  of  the 
means  of  supporting,  maintaining  and  educating  her  said 
children  ;  that  said  share  of  complainant  is  now  in  the  hands 
of  said  administrator,  free  from  all  incumbrance,  and  subject 
to  be  turned  over  to  such  person  as  the  Chancellor  may  ap- 
point to  receive  the  same,  in  trust  for  the  benefit  and  support 
of  the  complainant  and  her  family  :  for  which  purpose  she 
filed  said  bill. 

The  complainant  prays,  by  her  bill,  the  defendant's  an- 
swer as  to  the  facts ;  and  that  he  may  account  for  her  full 
share  of  said  estate,  and  deliver  the  same  to  a  trustee  to  be 
appointed  by  the  Chancellor,  to  be,  by  such  trustee,  held  and 
appropriated  to  the  sole  and  separate  use  and  benefit  of  the 
complainant  and  her  children :  and  that  her  husband  may  be 
enjoined  from  receiving  said  property,  or,  in  any  way,  re- 
ducing it  to  possession  ;  and  for  general  relief. 

Pending  this  bill,  and  before  any  decree,  either  interlocu- 
tory or  final,  was  passed  or  rendered  therein,  the  complain- 
ant died,  leaving  three  children,  to-wit :  Nancy  Jane  Gaus- 
den,  William  II.  Gausden,  and  Camilla  Gausden,  of  whose 
persons  an<l  property  Jackson  Martin  applied  for  and  ob- 
tained letters  of  guardianship,  and,  as  guardian  of  said  min- 
or children,  filed  his  bill  in  Equity,  in  Fayefte  Superior 
€ourt,  alleging  the  facts  contained  in  the  former  bill  of  tlie 
said  Mary  Ann  Gausden,  and  that  she  had  died  witliout  rt^ 
ducing  said  property  to  possession,  and  that  her  said  husband 
had  not  reduced  the  same  to  possesion,  and  that  he  had  oblained 
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the  guardianship  of  said  children,  and  that  a  portion  of  the 
property  was  then  levied  on,  by  virtue  of  a  fi  fa  from  Fay- 
ette? Superior  Court,  in  favor  of  Austell  &  Camp,  against  the 
said  Jackson  C.  W.  Gdusden,  and  would  be  sold,  unless  re- 
8tr^iined  and  prevented  by  the  process  of  tho  Court.  ^ 

This  bill  prays  the  defendant's  answer  as  to  the  facts  stated 
in  the  bill,  and  that  the  further  progress  of  the  fi  fa  of  Aus- 
tell &  Camp  be  enjoined ;  and  that  the  said  Jackson  C.  W. 
Gausden  be  restrained  from  reducing  the  property  to  posses- 
sion ;  and  that  the  administrator  may  account  with  and  dc- 
liv4'r  to  complainant  all  of  said  estate  to  which  the  said  Maty  • 
Ann  was  entitled  in  her  lifetime,  to  be  by  him  used  and  con- 
trolled for  the  sole  use  and  benefit  of  his  said  wards ;  arid 
for  general  relief. 

To  this  last  bill  there  was  a  general  demurrer  filed,  alleg- 
ing a  want  of  equity. 

After  argument  had,  the  presiding  Judge  passed  the  fol- 
lowing order  and  judgment,  to-wit : 

"According  to  tho  practice  of  the  English  Chancery  Courts, 
when  a  bill,  of  this  kind  was  filed,  the  Court  granted  a  de- 
cretal order,  requiring  the  husband  to  appear  before  the  mas- 
ter, to  make  proposals  of  settlement,  ancl  if  the  wife  died  be- 
fore the  order,  no  right  survived  to  the  children.  But  if  ske 
died  after  the  order,  this  right  survived.  In  this  State,  we 
have  no  such  practice,  and  to  make  the  rights  of  the  children 
depend  on  a  proceeding  which  cannot  take  place,  would  be  to 
defeat  their  claim  entirely.  As  this  is  a  new  question  of 
practice  in  England,  and  believing  that  the  rule  ought  to  te 
so  modified  to  suit  our  own  practice,  as  not  to  defeat  the 
claims  of  the  children,  it  is  ordered  that  the  demurrer  be 
overruled.'' 

To  this  order  and  judgment  the  defendant  in  the  Court  be- 
low excepted,  and  now  asks  that  it  may  be  reversed. 

A.  W.  Stone,  for  the  plaintiff  in  error. 

M.  M.  TiDWELL,  for  the  defendant  in  error. 

Bi/  the  Court — Lumpkln,  J.,  delivering  the  opinion. 

The  question  in  this  case  is  one  of  interest  and  new  in 
thU  Court. 

'I 
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•]y[ary  Ann  Gausden  filed  a  bill  in  behalf  of  herself  and 
cliildren,  against  the  administrator  de  honh  non  <^nm  testa- 
menfo  annexo  of  her  deceased  father,  Wright  Martin*,  pray- 
ing that  certain  property  bequeathed  to  her  by  her  said  father, 
and  not  reduced  to  possession  by  lier  husband,  be  set  apart 
for  the  support  of  herself  and  children. 

Pending  the  bill,  and  before  any  order,  interlocutor}'  or 
final,  had  been  passed,  the  complainant  died.  A  Supple- 
mental Bill  was  filed  by  the  children,  praying  that  the  prop- 
erty in  question,  and  alleged  to  be  still  in  the  hands  of  the 
administrator,  might  be  set  apart  for  the  maintninance  and 
education  of  the  children.  A  general  demurrer,  for  want  of 
equity,  was  filed  to  the  bill,  and  overruled ;  and  the  point 
presented  for  adjudication  is :  Does  the  wife's  right  in  equity 
to  a  settlement  survive  to  her  children — she  dying  pending 
the  bill  ? 

By  the  practice  of  the  English  Chancery  Courts,  where 
such  a  bill  was  filed,  the  Court  grante  a  decretald  order,  re- 
(juiritig  the  husband  to  appear  before  the  Master  and  make 
proposals  for  a  settlement ;  and  if  the  wife  died  before  the 
t)rder,  the  weight  of  authority,  in  that  country,  is — notwith- 
standing decided  cases  to  tne  contrary — no  right  survived 
to  the  children ;  aliter,  if  she  died  after  the  order.  {Chann- 
cey%  Rights  of  Women,  Chap,  riV.,  p.  532.) 
• .  In  this  State,  we  have  no  such  practice  as  that  adopted  in 
England.  Would  it  be  right  to  cut  off  children,  after  the 
death  of  their  mother,  from  a  provision  out  of  her  unsettled 
equitable  portion,  for  want  of  such  decretal  order  ?  We 
think  not.  And,  believing  that  some  rule  ought  to  be  adopted, 
founded  on  principle,  and  in  accordance  with  the  organiza- 
tion of  our  own  judiciary,  we  affirm  the  judgmend  rendered 
in  this  case. 

This  doctrine  is  very  fully  stated  by  Mr.  Hovendon,  in  his 
Treatise  on  Frauds.  He  says :  ''  The  claim  of  children  t(» 
have  a  settlement  made  on  them  out  of  their  mother's  equit- 
able property,  is  entirely  dependent  upim  lier  living  up  to 
the  period  of  a  final  decree  for  a  settlement  upon  her  and  her  is- 
sue :  a  decree  that  the  husband  should  lay  before  the  Master 
proposals  for  such  a  settlement,  will  not  establish  the  claim 
of  the  children,  which  may  be  disappointed  by  the  mother 
if  she  see  fit  to  come  into  Court  and  give  up  the  property. 
Tqe  right  of  the  children,  in  sucli  ease,  can  only  arise  out  of 
contract,  or  final  decree.  ^ 
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^^But  if  the  mother  die,  after  a  propot«al  for  a  sottlemcnt 
is  directed,  without  having  waived  the  benefit  thereof,  then, 
although  8uch  Hettlement  was  not  completed  in  her  lifetiim-, 
the  liiiebund  will  be  bound  by  the  proposal,  aa  well  as  liiri 
as^ignee.s — for  the  right  of  the  wife  does  not  depend  iii)on  n 
decree;  or  order ;  her  equitj'  attaches  at  the  same  time  with 
the  jurisdiction  of  the  Court ;  and,  when  once  a  bill  has  liecii 
tiled  in  her  behalf — ^^thuugh  she  should  die  before  any  answei* 
Is  put  in — ^yet,  if  she  \ui»  not  waived  her  e(iuity,  her  children 
will  have  an  immediate  right  to  the  provsion — which  their 
mother  could  have  required,  if  she  had  lived/'  (Two  vol- 
Hmcui  in  one^  p.  79.) 

Thus  it  will  be  perceived,  that,  according  to  Mr.  Ilovendon, 
the  right  of  the  wife  does  not  depend  upon  the  decretal  order, 
but  her  equity  attaches  with  the  jurisdiction  of  the  Court — 
that  is,  when  the  bill  is  filed  ;  and  that  the  rights  of  the  chil- 
dren, who  claim  tlii-ough  her,  and  not  as  an  independent  and 
substantial  right  in  themselves,  will  not  be  lost  by  the  death 
of  the  mother — she  not  having  waived  her  right. 

And  Lord  Chancellor  Eldon,  in  the  case  of  Murray  va. 
Elibank,  (10  Ves.  Chan,  Itep.,  88,)  in  referring  to  the  cose 
of  McCauley  vs.  Philips,  decided  by  Lord  Alvanley,  re- 
marked :  •'  I  should  have  supposcfl  that  a  decree  made  in  the 
cause  proceeded  upon  the  right  or  e<|uity  in  the  wife  at  the 
Sling  of  the  bill ;  for  decrees  arc  only  declarations  of  the 
Court  upon  the  rights  of  the  parties,  "when  thnfbcijin  to  sue.' 
The  wife  is  entitled  to  call  for  a  declaration  ;  that  she  then 
had  a  right  to  a  provision  for  herself  and  her  children.** 

Mr.  Justice  Story  states  the  doctrine  thus :  "  The  etjuity 
of  the  children  is  not  one  to  which,  in  tlieir  own  riglit,  they 
are  entitled.  It  cannot,  therefore,  be  asserted  against  the 
wishes  of  the  wife,  or  in  opposition  to  her  right**.  The  Court, 
in  making  a  settlement  of  the  wife's  property,  always  attends 
10  the  interests  of  the  children ;  because  it  is  sup])osed  that, 
in  so  doing,  it  is  carrying  into  effect  her  own  desires  to  pro- 
vide for  her  offspring.  But  if  she  dissents,  the  Court  with- 
holds all  right  from  the  children.  lUit  the  right  of  the  cliil- 
<lren  to  the  benefit  of  a  settlement  attaches  itjutn  the  wifef 
nlinff  (I  bill  for  that  purpoHe  ;  and  if  she  should  die  pending 
the  proceeding,  without  waiving  the  riglit  to  a  settlement,  the 
children  mav,  by  a  Supplemental  Bill,  enforce  their  claim." 
Htin^.  Eq.  Jnr,.  \  1419.) 
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And  for  the  principle  thus  broadly  asserted  by  Mr.  Justice 
Story,  numerous  English  cases  are  cited. 

We  feel  authorized,  then,  to  hold  that  the  right  of  the 
ehildreti  attaches  upon  the  filing  of  the  bill  by  the  wife  in 
her  ifetime  ;  and  that  her  subsequent  death  will  not  defeat 
the  claims  of  the  children.  And  this  appears  to  be  the  prin- 
ciple upon  which  the  doctrine  rests.  If  the  wife  die  without 
asserting  her  right,  she  is  supposed  to  have  waived  it  for  the 
benefit  of  her  husband — and  this  she  may  do  in  England, 
even  after  the  decretal  order  is  passed.  But  having  once 
asserted  her  right,  the  jurisdiction  of  Equity  attaches,  and 
it  will  be  exerciseil  for  the  benefit  of  the  children,  although 
the  wife  die  before  a  final  decree  is  rendered.  If  this  is  not 
so,  then  it  will  be  perceived  that  children  in  this  State  are  in 
a  worse  condition  than  in  England.  For  there,  their  right 
18  fixed  by  the  decretal  order,  unless  waived  expressly  by  the 
mother  afterwards  ;  and  it  is  not  suspended  upon  the  death 
of  the  mother,  until  a  final  decree,  as  is  contended  for  by 
counsel  for  the  plaintiff  in  error,  is  the  case  here. 

It  is  argued  that  it  interferes  with  the  statutory  privilege 
of  the  liusband,  to  acquire,  by  administration,  the  right  to 
recover  and  hold,  without  being  subject  to  distribution,  all  the 
rights  and  credits  of  his  deceased  wife.  But  he  takes  this 
right  subject  to  all  the  incidents  resulting  from  the  wifeV 
equity.  After  a  decretal  order  in  England,  the  husband  could 
not,  upon  the  death  of  the  wife,  exclude  the  children  by  ad- 
ministering upon  his  wife's  estate  ;  and  if  their  right  here  at- 
taches upon  the  filing  of  the  bill  by  their  mother,  this  is  not 
such  a  right  in  his  wife  as  he  could  be  entitled  to  recover  for 
his  own  use. 

The  doctrine  of  a  wife's  equity  to  a  settlement,  as  against 
her  husband,  his  creditors  and  assignees,  is  comparatively 
modern  in  Georgia.  Its  enforcemment  was  unknown  in  prac- 
tice when  I  came  to  the  Bar.  The  case  before  us  is  another 
step  in  the  right  direction  ;  hence^  wo  desire  to  see  it  estab- 
lished upon  a  firm  foundation.  We  doubt  not  it  will  com- 
mend itself  to  the  favor  of  the  public,  as  well  as  of  the  pro- 
fession. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
thftt  tike  Judgment  of  ib»  Court  below  be  aiErmi^ 
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DAVIS  et  al.  vn.  THE  liANK  OF  FULTON. 

I.  The  Charlrr  ol'u  Bank,  granted  by  A«l  of  ibe  General  As>ei«bly  ol  Georgia.    • 

is  a  Public  Act,  and  Courts  miii-il  take  judiriul  c(>;rniznufe  of  it,  in  all  (•n^r'^. 

without  having  been  .vj>ecially  given  in  evidence. 
J.  Where  a  clauM*   in  a  Bank  Charter  authorizes  ihe  joining  in  one  action  of 

all  parties,  to   u  note  or  bill  given  to  he  negotiated,  or  attnally  neiro:ialed  in 

lliul  Bank,  .such  joinder  is  proper. 
:.  Such   K   clause   in  a   Bank  Charter   is  not  uiieonstilutionnl.  berause  not  ex- 

pre>sly  recriled  in  the  title  of  the  Art  <)f  incorporation. 

Assumpsit,  in  Fulton  Superior  Court.  Tried  before  J^idge 
Bill,  at  the  April  Term,  IHGO. 

The  Bank  of  Fulton  brought  an  uetion  in  Fulton  Superior 
Court  against  James  C.  Davit*,  as  drawer  and  endorser,  and 
Williams,  Khea  &  Co.,  aa  acceptors,  to  recover  the  sum  due 
«»n  a  bill  of  exchange,  drawn  by  James  C.  Davis,  addressed 
to  the  said  Williams,  Rhea  k  Co.,  and  accepted  by  them. 

The  defendants  pleaded  to  said  action :  the  general  issue : 
|»a\Tnent ;  set-off;  misjoinder  of  parties  defendant ;  and  that 
there  wan  no  such  Bank  as  the  Bank  of  Fulton. 

On  the  trial  in  the  Court  below,  the  plaintiff  introduced  hi 
t'vidence  the  bill  of  exchange  sued  on,  which  was  read  to  the 
Jury  without  objection. 

The  plaintiff,  also,  proposed  to  prove,  that  tht^  bill  of  ex- 
c'imnge  sued  on,  was  presented  to  the  makers,  and  ])ayment 
•lemanded  and  refused,  and  notice  to  the  endorsers,  which 
u-stimoiiy  was  objected  to  by  defendant.^.  Tlie  objection 
was  overruled  and  the  testimony  admitted,  and  tlie  defend^ 
ants  excepted.     The  plaintiff  then  closed  his  case. 

The  defendants*  counsel  then  moved  the  Court  for  a  non- 
suit, as  to  the  endorser,  on  the  following  grounds: 

1st.  Because  the  plaintiff  had  sued  as  a  corportition,  and 
there  wa.s  no  proof  of  such  corporate  body  capabh*  c)f  bring- 
ing thitf  8uit. 

2d.  Because  the  bill  of  exchange*,  read  in  evidence,  showeil 
that  it  was  made  for  the  purpose  of  being  negotiated,  and 
was  actually  negotiated  at  a  chartered  Bank,  and  as  such, 
the  drawer,  endorser  and  acceptors  could  not  be  sued  in  the 
^ame  action,  and  that  they  were  intproperly  joined  tis  ilefend- 
iintB  in  this  ca»e. 
3d.  That  thc^  11th  eection  of  the  (Jiarter  of  the  Bank  (d* 


70  SUPREME  COURT  OF  GEORGIA. 


Uavif  re  al.  vt.  The  B«nk  of  Knltoii. 

Fulton  is  void,  as  it  contains  matter  difterent  from  what  i-^ 
expressed  in  the  title  of  tlic  Act  iiicorporiitinp  said  Bank. 

The  presiding  Jiulge  overruled  the  motion  for  a  non-suit, 
and   a  venlict   and  judgment  were  rendered  for  the  plaintiff. 

To  theso  rulings  of  the  Court,  the  defendants  excepted, 
and  bring  tlie  writ  of  error  in  this  case,  to  reverse  the  judg- 
ment. 

A.  W.  Stonk,  for  the  plaintiff  in  error. 

J.  1.  WlliTAKER,  for  the  defendants  in  error. 

lijl  the  (^ou)'t, — Jexkixs,  »1.,  delivering  the  opinion. 

1.  Tho  first  exception  to  the  ruling  of  the  Court  below  as- 
■  -sumes   that  in  a  case,  wherein  a  corporation  is  plaintifi',  the 

Court  is  bound  to  ignore  its  existence,  unless  an  exemplified 
copy  of  tlic  Statute  incorporating  it,  be  put  in  evidence.  We 
liold^  that  by  the  first  section  of  *' An  Act  to  regulate  the 
admission  of  evidence  in  certain  cases,"  &c.,  T,  R,  R,  CohKx 
Dif/rftt.,  272,  Bank  Charters  are  Public  Acts,  and  it  is  made 
tlie  duty  of  Courts  to  take  judicial  notice  thereof,  as  in  case 
.of  other  public  laws. 

2,  The  exception  on  the  ground  of  misjoinder  of  the  de- 
fendants is  not  well  taken,  because,  although  the  general 
rule  is  as  therein  stated,  this  case  is  governed  by  the  11th 
section  of  the  Charter  of  the  Bank  of  Fulton,  which  expre««s- 
ly  authorizes  such  joinder. 

.  ^  8.  The  11th  section  of  the  Charter  of  the  Bank  of  Fulton 
is  not  unconstitutional,  as  ''containing  matter  in  the  body  of 
the  Act  different  from  what  is  expressed  in  the  title  thereof." 
Ha<l  a  section  been  incorporated  in  this  Charter,  altering  tho 
(rcneml  LaWy  in  regard  to  the  joinder  of  drawers,  endorsers 
and  acceptors  of  bills  so  negotiated,  or  meant  to  be  negotiat- 
ed in  Bank,  the  exception  would  have  been  well  taken.  But 
under  the  title  '*  An  Act  to  incorporate  tlie  Bank  of  Fulton," 
no  grant,  or  ])riviU»ge,  or  franchise,  necessary  or  proper  to  a 
Banking  Institution,  is  matter  different  from  whut  is  expresK- 
e<l  in  the  title.  The  11th  section  is  but  the  grant  of  such  a 
privilege. 

We  find  no  error  in  the  rulings  of  the  Court  below. 


Evans  (t  ai.  i'.«.  Lipscomb  ct  al. 

JUDGMENT. 

Wlicrcnpon,  it  is  considered  and  adjud^d  by  the  Coiirt. 
tliat  the  Judgment  of  the  (i'ourt  bolow  be  affirmed. 


EVANS  rt  .(I  r».  LIPSCOMB  cf  al 

I.  U  tlic  remedy  jriven  hy  the  Act  ofllie  linli  January,  IS^rl.  entitled,  'An  Aci 
to  regulate  tlie  mode  of  fiiinc:  the  bonds  of  Exoculors.  Adminislralorfe  and 
<iaardians, "  applicable  to  any  controversiesi,  other  than  matters  of  account. 
Mrictly  based  upon  returns  to  the  Ordioary,  and  limited  to  surcharging  for 
items  improperly  eatcred,  or  omitted,  or  undercharged,  or  overcharged^ 
Query  ? 

•-*.  It  is  not  error  in  the  Court,  to  cluirge  the  Jury,  ou  request,  that,  when  a  wit- 
ness testifies  to  facts,  incoherently,  or  inconsistently,  that  circumstance  goes 
to  his  credit,  and  if  his  testimony  be  very  incoherent  or  iaconsistcDt.  it 
>honId  be  considered  with  trreat  caution. 

X  The  fffurral  rnk^  governing  parol  gifts  of  chattels,  is.  that  to  constitute  a 
rahd  gif(,  there  must  l>e  an  actual  delivery  of  the  chattel  at  the  time  of  tiie 
griA.  accompanied  by  words  characterizing  the  act  as  a  gift;  and  tho  act 
done  aad  the  words  spoken,  must  clearly  establish  the  transfer  ofdooiinioa 
over  the  chattel  from  the  donor  to  the  donee. 

1.  A  delivery  of  u  chattel,  preceded  and  followed  by  declarations  of  the  party 
delivering  it,  that  he  hud  given  the  chattel  to  the  party  receiving  it,  though 
none  of  those  declarations  were  precisely  conlempornneous  with  the  act  of 
delivery,  may  constitute  a  valid  gift,  provided  xh^X  the  delivery  be  follow^ed 
by  a  continuing  possession  in  the  party  setting  up  the  gift,  of  such  a  char- 
acter as  to  indicate  an  abandonment  of  dominion  by  the  former  owner, 
and  its  acquisition  by  the  possessor:  and  all  the  facts  evincing  change  ol 
doniinioa  should  be  closely  scrutinized. 

Debt,  ill  Troup  Superior  Court.  Tried  before  Judge  Bull, 
at  the  May  Term,  1800. 

Thia  was  an  action  brought  against  Mr^.  Harriet  Lipscomb 
and  her  securities,  on  a  bond  given  by  her,  as  the  adminis- 
tratrix of  the  estate  of  Mihlred  Bowling,  deceased,  to  recover 
ihe.  amount  due  Thomas  J.  Bowling,  William  D.  Bowling, 
and  Archibald  W.  Tyre,  in  right  of  lus  wife,  Mary  M.  Tyre, 
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formerly  Mary  M.  Bowling,  as  distributees  of  the  estate  of 
the  said  Mildred  Bowling,  deceased. 

The  plaintiff  alleged  in  his  declaration  the  following  breache.< 
of  the  bond  sued  on,  to- wit : 

1st.  That  the  administratrix  had  not  made  a  full  inventoiy 
of  the  said  estate  and  exhibited  the  same  to  the  Ordinary. 

2d.  That  she  had  not  well  and  truly  administered  said 
estate,  and  rendered  a  just  account  of  the  same. 

3d.  That  she  had  not  paid  said  estate,  or  the  proceed.^ 
thereof,  to  the  persons  entitled  to  the  same  by  Law. 

Upon  the  trial  of  said  case,  the  following  testimony  was 
introduced  and  submitted  to  the  Jury,  to-wit: 

Evidewc  for  the  Plaintiff, 

John  Motley  sworn,  said:  He  knew  Mildred  Bowling  in 
her  life-time,  and  knew  her  property.     She  owned  a  planta- 
tion in  Heard  county,  on  Brushy  Creek,  of  about  300  acres. 
^  202 J  acres  worth  $12.50  per  acre;  and  J  lot,  100 J  aciTs,  pine 
*  land,  worth  $5.00  per  acre.     Knew  her  to  have  her  negroe*i 
on  this  place,  and  she  carried  on  farming  business  there,  in 
,1855. 

Winny,  worth  about  §200 ;  Aaron,  about  45  years  old, 
worth  $1,200  or  $1,300 ;  Margaret,  35  years  old,  worth 
$1,000;  Martha,  15  years  old,  worth  $900;  Mary,  about  20 
years  old,-  worth  $800  or  $900 :  George,  about  14  years  old. 
worth  $800;  Greene,  15  or  16  years  old,  wortli  $1,000: 
Frances,  15  or  16  years  old,  worth  $900:  Harriet,  10  or  11 
years  old,  worth  $500. 

Margaret  had  two  or  three  children :  Frances  had  a  child : 
did  not  know  them  sufficiently  to  be  satisfied  with  his  opinion 
;i8  to  their  value.  Witness  was  then  asked  the  value  of  some 
*of  the  negroes  for  hire.  To  this  defendant  objected,  and  ob- 
jection was  overruled. 

Aaron  was  worth,  average,  per  annum,  $120 ;  Margaret 
and  her  small  child,  $30  or  $40;  Martha,  $70:  Mary,  $70; 
George,  $80 ;  Greene,  $80 ;  Frances,  $75. 

Plaintiff  then  proposed  to  <|uestion  witness  as  to  present  or 
increased  value  of  the  property.  Defendant  objected,  and 
objection  was  overruled.     Being  questioned,  he  answered : 

Martha,  $1,000  or  $1,100;  George,  $1,200:  Greene. 
$1,200;  Frances,  $1,000;  Harriqt,  $600:  Margaret  is  deffd: 
Winny  worth  nothing;  Aaron,  $900. 


ATLANTA,  AUGUST  TERM,  1860.  78 


ETant  et  of.  tv.  Lipscomb  et  at. 

Tlie  negroes  were  working  together  with  Mrs.  LipBcomb'f: 
at  lier  death ;  were  under  Mr.  Turner.  Saw  the  hands  on 
Mrs.  Lipscomb's  place,  near  Brushy  Creek  place.  Did  not 
see  the  old  negroes  and  children;  saw  the  hands  there;  Mrs. 
Bowling  had  fanned  to  herself,  and  had  a  separate  overseer, 
1 8i54,  and  previously. 

Re-Examined.  Mrs.  Lipscomb's  and  Mrs.  Bowling's  net 
groes  Avorked  both  places,  in  1855,  together. 

Emanuel  Britain  sworn,  said :  Sometime  in  the  fall  of  1854, 
about  the  time  Mrs.  Bowling  and  Mrs.  Lipscomb  were  mov- 
ing to  La  Qrange,  witness  met  them  in  the  road  near  Mrs. 
Lipscomb's  place,  between  the  river  and  Houston ;  they  were 
in  a  carriage  together.  Ho  had  a  conversation  with  them. 
Mrs.  Bowling  said,  she  and  Harriet  (Mrs.  L.)  had  concluded 
to  put  their  forces  together  and  farm  together ;  and  this  was 
in  reply  to  an  expression  of  solicitude  on  the  part  of  witness, 
at  having  heard  that  they  were  moving  to  LaGrange.  She 
i*aid,  it  would  be  a  saving,  and  asked  witness*  opinion  about 
it.  Gresham  was  Mrs.  B.'s  overseer  at  that  time.  Witness 
knew  several  of  the  negroes,  one  or  two.  The  value  jJaced 
upon  them  by  Motley  was  about  right  and  fair.  They  said 
they  were  to  go  equal  shares  in  the  farm  for  1855. 

Timothy  L.  Harris  sworn,  said  :  Just  before  Mrs.  Bowling 
and  Mrs.  Lipscomb  moved  to  town,  while  they  were  all  sitting 
at  Noah  Lee's  table,  Mrs.  Lipscomb  said  that  she  and  her  moth- 
er (Mrs.  B.)  would  move  to  LaGrange;  that  they  had  agreed 
to  farm  together,  and.would  have  one  overseer,  which  would  be 
convenient  and  a  great  saving.  This  was  in  reply  to  a  ques- 
tion from  Noah  Lee,  if  their  move  to  town  would  not  injure 
them  in  their  business  matters,  and  what  they  intended  to  do 
iv-ith  their  hands  and  farming  interest.  Both  ladies  talked 
about  it,  and  said  in  ?jubstance  what  Mrs.  Lipscomb  said  in 
her  reply. 

James  Edwards  sworn,  says :  He  was  witli  Mr.  Brittain 
on  the  occasion  he  testified  to.  It  was  in  the  latter  part  of 
1854,  or  first  of  1855.  Tn  that  conversation,  Mrs.  Lipscomb 
said  to  him  that  they  were  moving  to  LaGrange,  and  put 
their  interests  together,  and  would  farm  together  and  divide 
the  profit*.  It  was  their  land  and  negroes.  They  had  mov- 
ed some  of  their  things  to  LaGrange.  Witness  was  called, • 
with  others,  to  estimate  the  crops  growing  on  the  Brusby 
Creek  place-  in  ftll  of  WSfi.     It  was  in  com.     Jndging  fVom 
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its  appearance,  100  acres,  make  4  bbk.  to  an  acre,  worth 
^250  to  $1,000.    (Objected  to.  Overruled.) 

Harriet,  about  12  years  old,  worth  $600 ;  Orlando,  worili 
'$iOO. 

Priced  the  negroei*  about  as  Motley  did.  Knew  them. 
Saw  another  child  worth  but  little.  Mrs.  Bowling  was  abour 
75  years  old.  T^lio  negroes  were  on  Mrs.  L.*s  place  at  Mrs. 
Bowling's  death.  Judged  of  crops  in  field;  it  was  1855  crop. 
Gresham  was  overseeing  for  Mrs.  Bowling  at  the  time  of  the 
conversation,  and  in  1854  for  the  year,  thcs  not  know  that 
Aaron  has  been  frequently  sick.  Mrs.  Bowling  told  him  ;i 
year  or  two  before  that  she  wanted  to  sell  her  land.  Did  not 
hear  lier  speak  of  it  then.  Does  not  know  that  it  was  offered 
^  for  sale  after  she  came  to  LaGrange. 

Sanford  H.  Dunson,  lived  near  the  places  of  Mrs.  Bowling 
and  Mrs.  Lipscomb  ;  saw  the  negroes  in  1855.  They  were 
at  ^rs.  Lipscom))'s  place.  They  worked  on  both  farmj^, 
^J)ack wards  and  forwards.  lie  was  with  Mr.  Edwards  in  es- 
timating crop,  (objected  to,  and  overruleil,)  on  Brushy  Creek 
Elace.  It  was  worth  $1,000.  The  houses  were  good,  and 
ouse-room  plentiful  on  Mrs.  Lipscomb's  place.  There  was 
scarcely  any  houses  on  Mrs.  Bowling's  place,  and  they  nut 
comfortable  ;  made  calculation  as  Edwards. 

Charles  W.  Hearn :  Saw  Mrs.  L.  and  Mrs.  B.  in  fall  of 
1854,  at  Mrs.  Lipscomb's;  had  a  conversation  with  them 
about  moving  to  LaGrange.  They  said  they  were  going  to 
live  together.  It  would  be  pleasant  and  a  saving.  Tlie  in- 
terrogatories, except  those  of  Aubrey  and  wife,  were  then 
read. 

John  W.  Bellah  :  Is  overseeing  for  Mrs.  Lipscomb,  now 
Mrs.   Standford*     Knows  the  negroes. 

John,  wortli  $400;  Harriet,  worth  $550;  Harlan,  about 
4  years  old,  worth  $-550;  another  child  of  Martha,  walking: 
about,  $250 ;  anotlier  child  of  Fauces,  $200  ;  Orlando,  .worth 
$400.  They  are  all  likely  young  negroes.  Margaret's 
child  diseased.  lie  knew  a  gin  worth  $05.  It  was  after- 
wards sold  at  Administrator's  sale  for  25  cents.  There 
had  been  a  sale  of  perishable  stuff  before.  Nothing  else 
sold  that  day.  It  was  bought  by  Mr.  Turner,  the  over- 
.  Beer  at  the  time ;  Nathan  Strong,  the  bailiff,  witness, 
•nd  Turne^:,  were  present.  (About  gin  objected  to ;  over- 
*  ruled.)    Knows  Aaron  ;  does  not  know  of  his  being  digeased. 
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He  is  about  town ;  worth  ^)00^  if  not  diseased.  Margaret 
18  unsound,  and  sick  nearly  all  last  year  ;  not  worth  much. 
Martha  and  two  children,  since  she  had  them  for  hire,  worth 
^"lO  per  annum ;  Frances  about  $00.  Has  known  the  negroeff 
Hince  1851  ;  has  been  worth  the  hire  of  Margaret  to  keep  her 
and  her  children.  Supposed  the  sale  had  been  advertised,  . 
as  such  sales  usually  are.  The  crier  cried  the  gin  as  long  as 
he  could  get  a  bid.  There  were  three  bids.  Does  nut  know 
an<l  did  not  hear  that  Turner  bought  the  gin  for  any  one. 
Margaret  is  dead. 

Dr.  N>  N.  Smith  sworn,  said :  During  the  last  illness  of 
of  Mrs.  Bowling,  and  a  short  time  before  her  death,  two  or 
thr<»e  days,  a,s  witness  was  about  to  leave,  Mrs.  Jjii)scomb 
spoke  to  him  about  Mrs.  Bowling's  making  a  will.  Slie  said 
lier  mother  (Mrs.  B.)  had  given  her  money,  and  they  had 
bought  the  place  near  LaGraiige  together  ;  and  asked  wit- 
ness if  he  thought  Mrs.  Bf)wling  was  in  a  condition  to  make 
a  will;  witness  replied  that  he  thought  she  was  in  v.  condi- 
tion to  make  a  will,  but  tliat  ho  thought  the  matter  could  b<' 
safely  defended  to  another  time.  Mrs.  Bowling  died  soon 
afterwards.  Witness  was  her  attending  physician.  She 
died  27th  of  February,  1855.  His  first  visit  was  about  the 
1st  of  February,  1855.  She  did  not  specify  other  property. 
Mrs.  Bowling  was  a  woman  of  good  natural  sense,  though  • 
without  an  education.  She  was  a  woman  of  her  own  ojunions. 
tliough  uncultivatetl. 

Plaintiff  introduced  the  bonds  date<l  June  4,  1855. 

It  was  conceded  that  the  time  bad  been  waived  to  bring 
np  the  question  on  its  merits  as  to  title,  value,  &e.,  as  far  as 
concerned  the  negroes. 

It  was  admitted  that  Mildred  Bowling  j)aid  tax  on  the  pro- 
perty in  1854. 

Plaintiff  then  introduccMl  an  exemplification  of  the  actings 
and  doings  of  Harriet  Li])scomb,  as  administratrix,  and  the 
original  vouchers  filed  by  her  therewith.  (Objected  to  and 
oven-uled.)  And  to  which  reference  is  had.  Timothy  L.  Har- 
ris said,  Mrs.  Lipscomb  told  him  in  1854  that  she  had  bought 
a  carriage  at  Columbus,  and  her  son,  Thomas,  had  selected 
it  for  her. 

N.  M.  Harris,  sworn,  says:  Mrs.  Lipscomb  told  him  in. 
1854,  that  she  had  bought  a  carriage  at  Columbus,  of  Jaynes 
&  Brother,  for  about  |40Q. 
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B.  C.  Ferrell,  Hworn,  says:  He  wa»  present  in  the  Court 
of  Ordinary  when  the  administration  was  granted  to  Mrp. 
Lipscomb ;  demand  was  made  of  Mrs.  Lipscomb  to  make  a 
bond  sufficient  to  cover  the  negroes  ;  she  refused ;  but  upon 
hearing  tlie  facts  before  the  Ordinary,  by  mutual  understand* 
ing  and  agreement  between  the  parties,  the  bond  was  given 
for  $12,000.  The  plaintiff  insist(Ml  that  the  bond  ought  to 
be  $16,000.  Mrs.  L.'s  counsel  remarking  that  it  was  im- 
material what  amount  the  bond  was  for.  Mrs.  Lipscomb 
claimed  the  negroes.     Plaintiff  closed. 

Defendant  opened  his  Defence^  and  read  TnterrogatoHen, 

Dr.  C.  Holt,  sworn,  said :  He  is  tlie  physician  of  Mrs. 
Lipscomb*s  family.  Has  examined  Aaron ;  he  is  badly  ruj)- 
tured  and  liable  to  die  any  moment.  Cannot  do  hard  wort, 
and  is  not  worth  more  than  half-price,  either  for  sale  or  hire. 
Knows  Margaret's  small  child ;  has  dropsy  of  the  head  and 
is  worthless.  Martha  has  falling  of  the  womb  ;  worth  about 
half-price,  nothing  for  hire  with  her  child.  Margaret  is  dead: 
<lied  of  puerperal  fever,  he  thinks.  She  and  children,  doc- 
tor's bills  considered,  worthless  for  hire. 

Hernia  is  curable  by  an  operation  or  by  long  and  careful 
use  of  truss  and  other  treatment.  If  taken  in  time,  opera- 
tion is  most  efficient  but  dangerous.  Prolapsus  is  curable  by 
rest  and  other  treatment.  The  rule  is,  they  are  possible  of 
being  cured.  Martha  is  84  or  35  years  of  age.  Margaret 
died  a  few  hours  after  he  first  saw  her.  No  other  physician 
called.  She  must  have  been  sick  sometime.  Aaron  and 
Martha's  diseases  are  both  ol<l  chronic  cases.  Defendants 
dosed. 

Rebuttal  for  Plaintiff', 

From  Interrogatories  of  Sample,  Mrs.  Bowling,  Aubrey 
and  Wife.    (Objected  to  and  overruled.) 

James  M.  Edwards,  recalled:  In  1853,  at  Mrs.  Lipseomb's. 
Mrs.  Bowling  had  a  conversation  about  one  of  the  plainti&. 
John  Bowling.  He  was  in  Texas,  or  somewhere  out  West, 
and  had  gone  out  West,  and  had  WTitten  to  Mrs.  Bowling 
for  money  to  get  back  on.  She  was  bimenting  the  disobe- 
dience of  children,  and  said  she  intended  to  send  him  »omc 
money,  though,  she  said,  it  was  her  opinion  that  she  ought 
to  give  one  as  much  as  another,  and  that  her  duty  was  to  do 
right ;  and  if,  after  all  she  should  do,  the  children  throwed 


ATLANTA,  AUGUST  TERM,  1860.  77 

Bvans  H  uL  v*»  Lipscomb  «|  al. 


it  into  the  fire,  she  had  nothing  to  do  with  it.  She  said  she 
would  do  her  duty,  and  give  them  their  portion,  and  asked 
witness  if  that  was  not  right.  Witness  agreed  with  lier.  She 
had  frequent  conversations  witli  witness  about  tlie  distribu- 
tion of  her  property,  and  said  in  each,  in  substance,  that  she 
would  do  her  duty,  and  her  conscience  should  be  clear,  anp 
that  the  Law  made  a  good  enough  will  for  her,  and  that  she 
would  not  make  any  will.  She  said  she  expected  to  send 
|10  to  John  Bowling.  Mrs.  Bowling  was  in  her  dotage 
rather ;  she  was  more  cliildish  as  she  grew  older.  Witness 
aover  examined  her  mind,  and  she  always  talked  rational. 
Mr:*.  Martha  A.  Sample's  husband  and  Mrs.  Lipscomb  had 
a  good  many  lawsuits. 

John  Motley :  His  wife*s  brother  married  Mrs.  Bowling*s 
sister.  He  knew  her  intimately,  and  there  was  frequent  vis- 
iting between  the  families.  He  heard  her  speak  of  the  dis- 
position of  her  property  for  thirty  years  off  and  on,  and  often 
she  said,  the  Law  made  a  good  division  or  distribution  for 
her;  that  that  was  good  enough  for  her.  On  several  occa^sions 
he  heard  lier  say  that  her  father  had  put  all  his  property  in 
the  hands  of  his  son,  John  Dean,  to  give  it  off  to  his  sisters, 
and  that  she  thought  she  never  got  her  part.  Therefore  she 
was  not  goin;j  to  attempt  to  give  off  or  divide;  that  the  Law 
would  divide  it  right,  and  then  her  children  and  grand-chil- 
dren could  ftot  complain  of  her  after  she  was  dead. 

Timothy  L.  Harris  :  Has  heard  Mrs.  Bowling  say,  at  his 
house  and  at  Mrs.  Lipscomb's,  that  the  Law  made  a  good 
enough  will  for  her.  In  November  or  December,  1854,  he 
heard  her  say,  in  a  conversation  with  him,  that  slie  liad  been 
very  severely  sick ;  that  they  had  been  at  her  to  make  a  will, 
or  dispose  of  her  property ;  that  Dr.  Pharr  had  spoken  to 
her  about  it ;  that  the  Law  was  will  enough  for  her,  and  that 
the  Bowling  children  were  as  near  to  her  as  anybody. 

James  K.  Strickland:  Had  conversation  with  Mrs.  Lips- 
eomb,  at  her  house,  in  January  or  February,  1855.  Mrs.  L. 
m\d  she  had  employed  Mr.  Turner  as  overseer,  for  1855, 
and  wante<l  to  know  of  witness  if  he  knew  him,  and  whether 
he  would  do ;  said  he  was  to  work  her  place  and  her  mother's 
tind  on  Brushy  Creek,  both.  That  they  had  concludied  to 
live  together ;  and  Mr.  Turner  could  attend  to  both  placed, 
Here  was  nothing  said  about  the  hands  working  together. 

ih.  R.  A,  T.  iRidley,  sworn,  says :  In  1867,  he  was  called 
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to  Mrs.  liipscoiiib,  to  see  a  sick  nogro,  Mary.  Mrs.  L.  saiii 
Hiat  Mrs.  B.  liad  given  her  Mary  and  one-half  the  laiwi 
whereon  they  lived.  It  was  shortly  before ,  or  after  Court 
that^ear,  in  Spring,  and  she  spoke  of  the  suit,  and  said  that 
the  children  liad  refused  to  let  her  have  the  girl,  and  the 
lionse  and  lot.  She  expressed  regret  that  her  mother  had  not 
made  a  will.  Said  she  had  spoken  to  Dr.  Smith  about  it,  and 
he  Avas  mistaken  as  to  her  disease,  and  thus  she  had  not  made 
a  will.  She  said  the  Bowling  children  were  spendthrifts,  and 
wanted  to  know  of  him  if  something  could  not  be  done  to  pre- 
serve the  property  for  them.  His  recollection  is  very  indis- 
tinct, and  he  does  not  know  that  he  remembors  correc  tly 
what  Mrs.  L.  said.  Slic  left  the  impression  that  the  house 
and  lot  and  Mary  were  the  property  in  dispute ;  and  she  ask- 
ed if  something  could  not  be  done  to  preserve  the  property 
for  the  Bowling  children.  Witness  thought  she  said  that 
was  all  involved  in  the  litigation. 

For  Defendant, 
•  Mr.    Nathan  Lipscomb,   sworn,   says:    His*  sister,   Mrs. 
Samples,  was  not  at  his  mother's  house  at  his  grandmother'i^ 
'  (Mrs.  B.'s)  death,  but  was  living  over  the  river. 
Interrogatories  of  Malinda  Marr, 

First  interrogatory  :  I  know  John  T.  Bowling  and  Harriet 
Lipscomb  ;  I  have  seen  William  T.  Dansby,  but  do  not  know 
the  other  parties. 

To  the  second  interrogatory  she  answers :  I  was  acquaint- 
ed with  Mildred  Bowling  in  her  life-time.  I  knew  her  about 
'fifty  years.  I  have  heard  her  speak  of  the  disposition  of  hei* 
negroes — but  not  of  other  property.  I  have  heard  her  say 
at  many  dififerent  times  that  she  intended  that  her  daughter, 
Harriet  Lipscomb,  should  have  all  her  negroes:  This  wa«  iu 
Heard  county,  Georgia,  at  my  residence,  about  eight  or  nine 
years  ago — all  in  one  year.  I  do  not  recollect  of  hearing 
her  say  anything  particularly  about  giving  property  to  others, 
but  I  know  that  she  had  given  property  to  her  son,  John 
Bowling. 

To  the  third  interrogatory  she  answers :  I  do  no*  recollect 
to  have  heard  Mrs.  Bowling  specify  what  she  had  given  to 
her  son,  the  father  of  the  plaintiffs,  in  his  life-time,  and  to 
his  family,  or  what  she  had  given  her  daughter,  Mrs.  Lips- 
comb. 


ATLANTA,  AUGUST  TERM,  1860.  T9 


Evans  et  of.  vs.  Lipscomb  ef  all 


I  Tiave  already  stated  that  I  have  frequently  beard  Mrs. 
Bowling^  say  that  she  intended  tliat  her  daughter,  Harriet 
Lipscomb,  should  have  all  the  negroes ;  that  she  wanted  them 
kept  togotlier;  that  Mrs.  Bowling  (her  daughter-in-law)  had 
>ai(l  to  her  that  she  (Mrs.  Mildred  Bowling)  ought  to  let  lier 
have  some  of  the  negroes,  particularly  a  negro  girl,  but  that 
Mrs.  Bowling — her  daughter-in-law — should  not  have  her^ 
nor  any  of  tlie  other  negroes,  but  that  Harriet  should  have 
ilum  all ;  1  know  of  no  other  reasons  assigned  ;  and  furtlier, 
bow  nothing  more  that  will  benefit  the  defendant. 

Answers  to  Cross  Interrogatories, 

To  the  firj^t  cross  interrogatory  she  answers :  I  have  al- 
ready answereil  when  the  conversation  took  place.  The  con- 
vf*rj?ation  in  Heard  county  took  place  at  Jlrs.  Lipscomb's, 
where  Mrs.  Bowling  lived.  Sometimes  we  were  alone.  Some- 
times, I  think,  Harriet  Lipscomb  was  present.  Some  of  the 
neprroes  were  on  a  plantation.  I  think  one  of  the  negroes  was 
hired  out  that  year,  but  am  not  certain  of  this  fact.  The  con- 
versations were  not  had  in  the  presence  of  the  negroes.  I 
<!(»  not  know  that  Mrs.  Bowling  continued  to  claim  the  ne- 
pr^e?,  as  I  had  not  seen  her  for  five  or  six  years  before  her 
^eath.  I  never  lieard  Harriet  Lipscomb  say  anything  to  her 
mother  about  making  a  will,  or  any  conversation  such  as  is 
inauired  about  in  this  cross  interrogatory. 

To  the  second  cross  interrogatory  she  answers:  The  Bow- 
ling children  were  living  on  Mrs.  Bowling's  land  at  the  time 
to  which  I  have  testified,  about  eight  or  nine  years  ago  ;  fur- 
ther, of  my  own  knowledge,  I  know  not.  I  have  already 
stated  that  Mrs.  Bowling  was  living  with  her  daughter,  Mrs. 
Lipscomb.  She  was  not  very  infirm  at  that  time  ;  her  mind, 
I  think,  was  as  good  then  as  it  ever  was.  She  was  then  sixty- 
three  yeari?  old,  or  thereabout.  Harriet  Lipscoml)  was  verv 
kin«l  to  her  mother.  I  have  already  stated  all  that  I  know 
abont  Mrs.  Bowling's  intentions,  and  who  was  present,  and 
know  nothing  more  in  favor  of  plaintiffs. 

To  the  third  cross  interrogatory  she  answers :  John  Calvin 
Johnjson  and  David  Blalock  were  present  at  the  taking  of  my 
interrogatories.  No  person  has  consulted  mo  about  my  ans- 
wer.-. I  Jiave  not  seen  Mrs.  Lipscomb  for  eight  or  nine  years. 
?*he  h»fl  not  written  to  me  on  the  subject.  A  gentleman 
IjTnught  the  interrogatories  to  me;  his  name  I  have  forgotten. 
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He  said  he  wished  mc  to  answer  them,  and  said  nothing  more 
to  me.  I  am  the  sister  of  Mrs.  Mildred  Bowling,  and  conse- 
.  quently  the  aunt  of  Mrs.  Lipscomb.  I  have  lived  for  the 
last  five  or  six  years — each  year  and  every  year — with  my 
brother,  Captain  John  Dearee,  who  resides  in  Clarke  (county, 
Georgia,  and  have  remained  with  liim  all  that  time,  except 
when  absent  on  visits,  say  once  or  twice  each  year. 

her 

MALINDA  «   MARK. 

murk. 

Answered,  subscribed  and  sworn  to  before  us,   this,  the 
tliirtecntb  day  of  October, •'eigthcen  hundred  and  fifty-six. 
Joux  Calvix  Johnson,  Commissioner,  [l.  s.] 
David  Blalock,  Commissioner,  [l.  s.] 

Inter  rogatories  of  Robert  (fresham. 

The  first  interrogatory  witness  answers:  I  do.  y 

To  interrogatory  second,  he  answers  that  he  was  acquaint- 
ed with  Mrs.  Mildred  Bowling  in  her  life-time  ;  knew  her 
about  fifteen  years ;  worked  for  her  about  four  years ;  thinks 
the  first  year  was  in  1849 ;  then  in  1852,  1853  and  1854,  as 
overseer. 

To  interrogatory  third,  he  answers :  That  Mrs.  Bowling, 
as  mistress,  and  he,  as  overseer,  had  control  of  her  negroes 
during  the  year  1854.  Mrs.  Bowling  had  a  couversatioii 
with  him  as  to  the  disposition  of  her  negroes,  on  or  about  the 
first  of  December,  1854.  Witness  was  at  the  house  of  Mrs. 
Harriet  Lipscomb,  when  Mrs.  Bowling  asked  him,  ''how 
long  it  would  be  before  he  got  through  gathering  liis  crop  ?" 
Witness  replied  that  "it  would  be  nearly  a  week.*'  She  then 
observed,  ''that  the  reason  she  asked  the  question  was  that 
she  wanted  him  to  get  through  soon,  as  she  wanted  to  deliver 
the  negroes  up  to  Harriet." 

To  the  fourth,  he  answers,  that  he  has  answered  the  first 
question  in  answer  to  third  interrogatory. 

Wlien  witness  got  through  with  the  negroes,  he  sent  word 
by  his  wife  to  Mrs.  Bowling.  *  *  *  In  two  or  three  days,  a 
boy,  hired  for  that  year  by  Mi*s.  Bowling,  came  with  Mrs. 
Harriet  Lipscomb's  cart  for  the  negroes,  and  took  them  awaj; 
and  he  saw  them  a  few  days  afterwards  at  Mrs.  Lipscomb's 
plantation. 

To  interrogatory  fifth,  he  answers :  He  heard  Mrs.  Bow- 
ling state  that  she  "had  given  the  negroes  to  Mrs.  Lipe- 
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comb:  for  that,  previous  to  tikis  gift,  .shu  liad  given  the  others 
more  than  f«he  had  given  Mrfl.  Lipscomb.*'  She  Siiid,  also, 
••that  she  liad  done  a  good  deal  for  the  others,  but  tliey  did 
not  take  care  of  what  they  had,  and  it  Keemed  of  no  use  to 
give  them  anything  more." 

To  interrogatory  sixth,  he  answers  :  Mra.  Bowling  then 
•offered  her  plantatioji  for  sale;  witness  thinks  at  $3,500. 
Thinks  she  at  first  intended  to  rent  the  place,  if  it  did  not 
H'll ;  but  afterwards  heard  Mrs.  Bowling  say  to  Mrs.  Jjips- 
romb  that,  ''if  she  was  not  satisfied  to  live  wliere  she  was, 
shi;,  Mrs.  Bowling,  would  give  Mrs.  Lipscomb  her  plac^*. 
provided  she,  Mrs.  Lipscomb,  could  sell  it,  and  buy  one  that 
suited  her."  In  I800,  Mrs.  Lipscomb  cidtivated  the  place... 
Witness  knows  nothing  of  who  gave  Mrs.  Lipscomb  perm  is-  V 
»i<in,  except  what  he  has  already  stated.  ^ 

To  interrogatory  seventh,  he  answers:  That,  some*  little 
time  after  the  negroes  went  into  the  possession  of  Mrs.  Lips- 
ci»rob.  he  went  to  the  house  of  Mrs.  Lipscomb  and  sh«»  came 
into  the  room  where  witness  and  Mrs.  Bowling  were  and  spoke 
'jf  the  disonlerly  conduct  of  one  of  the  negro  women,  fonner- 
!y  Mr**.  Bowling's.  Mrs.  Bowling  replied  that  she  had  given 
them  to  her,  and  she,  Mrs.  Lipscomb,  must  manage  them  the 
best  she  could.  Witness  knows  nothing  more  to  benefit 
defendant.  ROBERT  GRESHAM. 

Answered,  subscribed  and  SAvorn,  before  us,  this,  the  2^th 
of  August,  IS^fj. 

LvM^N  F.  WiLrox,  Commissioner. 

.lAMiiS  Braj>kielj),  Commissioner. 

Inten'f»f/atoriei<  of  Mrtf.  Hdrriet  (ircmhuin,     '.  "  .     ^ 

To  interrogat(»rv  first,  witness  answers:  She  knows  the 
parties. 

To  interrogatory  second,  witness  states  she  was  acquaint- 
ed with  Mrs,  Bowling  in  her  life-time ;  knew  her  some  four- 
teen or  fifteen  years.  Witness  lieard  Mrs.  Bowling  say  shr 
had  given  her  negro  ])roi)erty  to  Harriet.  This  conversatioi! 
took  place  some  time  in  December,  lsr)4,  when  witness  went 
to  the  house  of  Mrs.  Lipscomb  and  infonned  Mrs.  Bowling 
that  the  husband  of  witness  had  gathered  the  crop.  Mrs. 
Bowling,  at  that  time,  said  to  lier  daughter:  ••Harriet,  you 
must  send  up  for  them ;  send  a  wagon  or  cart." 

To  interrogatorv  third,  witness  answers ;  That  she  know- 
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notliing  more  of  the  ^rift  and  delivery  of  the  negroes,  except 
th;it  ;i  few  days  after  the  above  conversation,  Mrsi.  Lippcoml/s 
curr  came  and  took  away  some  of  the  ne<rroes,  and  about 
three  montlis  after,  saw  tlie  ne«rroes  at  Mr?.  LijK^comh'^  plan- 
tation working  witli  tlie  negroes  of  Mrs.  Lipscomb.  Witness, 
liionie  time  previous,  heard  Mrs.  Howlinir  say  tliat  *'what  she 
gave  William  Bowling,  she  intended  to  give  in  an  Mneation. 
tliat  bo  might  not  spen<l  it."  Knows  nothing  more  that  will 
beneiit  defendant. 

To  thv  lir.st,  she  answers:  The  eonveisation  tirst  mentiou- 
.  e<l  look  place  at  Mrs.  lii|)Sconib's  house.  The  last  one  refer- 
'..-red  to  took  jdace  at  the  h<mse  of  witness:  negroes  wore  no: 
..  •  iireseiii  at  the  time.  AVitness,  and  Mrs.  Bowling,  and  Mrs. 
■;  Lipscomb,  were  the  only  persons  present  at  the  first  men- 
tioned eonversation,  as  witness  now  recollects;  negroes  were 
absent  on  plantation:  don't  know  thai  Mrs.  Bowling  claimed 
sin  interest  in  the  negroe.s  up  to  the  day  of  her  death  or 
shortly  theretofore — not  after  the  conversation  at  Mrp.  Lips- 
oumb's;  don't  know  that  Mrs.  Bowling  claimed  the  right  to 
dispose  of  the  negroes  by  will;  (h)n't  know  that  Mrs,  Lips- 
comb ever  talked  to  Mrs.  Bowling  about  disposing  of  her 
property  by  will :  never  heard  Mrs.  Ijipscomb  say  anything 
to  Mrs.  Bowling  about  giving  her  property  to  her  or  any 
one. 

Interrogatory  second  :  Witness  don't  know  where  the  Bow- 
ling children  lived  after  the  death  of  their  father, 

Mrs.  Bowling  lived  with  Mrs.  Lipscomb  during  the  time 
of  A\itness'  acquaintaneo  with  her.  AVitness  does  n«»t  know 
her  age,  but  she  wa>«  an  ohl  woman;  was  quite  strong  and 
healthy  for  a  woman  of  her  apparent  age.  Fn  lS54,  slit- 
was  able  to  walk  over  the  plantation  and  visit  the  witness, 
who  lived  a  mile  from  where  Mrs.  Bowling  lived.  Mrs.  Lips- 
comb took  good  care  of  her  mother:  witness  saw  no  evidence 
of  a  weak  mind;  witness  does  not  know  when  the  gift  wa^ 
made.  At  the  conversation  referred  to  at  Mrs.  LipscombV. 
Mrs.  Bowling  spoke  as  though  sh(»  had  given  them  before, 
and  then  directed  her  to  send  for  them.  I  have  already  stat- 
ed who  was  ])resent. 

To  interrogatory  third,  she  answers:  The  commissioners, 
my  husband  and  myself,  are  the  only  ones  present  At  the 
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taking  of  these  interrogatories.  No  one  has  tM»nsulted  with 
me  about  my  answers.  Witness  is  not  related  to  Mrs.  Lips- 
comb Ji.<*  she  knows  of.  Witness,  for  the  last  five  or  six  years, 
lias  lived  at  home,  in  Heard  county,  Georgia,  and  lives  tliere 

HARRIET  x;    aRESHAM. 

An>werod,  subsLTil)oJ,  and  sworn  to,  before  us.  thirf  2V^t]i 
October,  18o^). 
Lymax  F.  Wilcox,  Cunimissionor. 
•Iamks   B!IAJ>FIELI),  Commissioner. 

/nfrrroffaforivs  of  Miss  Plichc  Mabrj. 

To  the  first  interrogatory,  she  rmswers :    I  know  HarriL^v 
Lipscomb  and  Daniel  McMillan. 

To  the  second  interrogatory,  she  answers:  1  was  acquaint - 
e<l  with  Mrs.  Mildred  Bowling;  I  knew  her  about  two  monthtf 
before  she  died,  in  January  and  February,  18o5,  at  the  resi- 
lience of  Mrs.  Harriet  Lipsconil)^  in  Troup  county,  Georgia. 
She  did  have  a  conversation  with  me  about  the  disposition  ol. 
h^r  property,  a  few  days  before  she  was  taken  sick,  in  Febru- 
ary, 1855,  at  the  s*aid  Mrs.  Lipscomb's  said  residence.  She 
sai(i  she  had  given  her  negroes  to  her  (hiughter,  Mrs.  Harriet 
Lipscomb,  because  she  had  previously  given  property  to  Polly 
Bowling's  children,  and  they  seemed  not  to  take  care  of  any- 
thing she  gave  them,  and  it  never  di<l  them  any  good, 
;'-nd  she  did  not  intend  that  they  should  have  any  of  her  ne- 
gro property. 

T«j  the  third  interrogatory,  she  answers :  Tlie  rcjison  she 
ijave  for  not  giving  Polly  Bowling's  children  any  of  the  ne- 
groes, has  been  stated  in  answer  to  interrogatory  second. 
She  further  stated  that  she  wished  the  proceeds  of  the  plan- 
tation to  go  to  the  payment  of  her  debts,  and  the  balance  U) 
be  divided  between  Harriet  Lipscomb  and  Polly  Bowling'.^ 
children;  and  she  requested  me  to  write  to  my  brother^  . 
Charles  W.  Mabry,  to  come  and  write  her  will,  as  she  had 
given  Harriet  Lipscomb  her  negroes,  and  wished  to  so  state 
in  a  will,  so  that  Harriet  Lipscomb  would  not  be  put  to  un-.  \ 
necessary  trouble  in  retaining  them  after  her  death. 

Answers  to  Vrons  Inferrof/atories. 
To  the  first  cross  interrogatory,  she  answers:  All  that  I    . 
know  relative  to  the  gift  of  the  property  is  what  Mrs.  Bow- 
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ling  told  me,  and  is  stated  in  my  answers  to  the  direct  and 
foregoing  interrogatories. 

To  the  second  interrogatory,  she  answers:  I  remember  of 
nothing  further  than  I  have  stated  in  the  foregoing  answers. 

Answered,  subscribed,  and  sworn  to,  before  us  this  11th 
day  of  September,  A.  D.,  1856.  PHEBE  MABRY. 

Wm.  W.  Guxter,  Commissioner. 

Wm.  R.  Courtney,  Commissioner. 

RiCHAiiD  B.  Yoi:N(J,  Commissioner. 

InterroffatoHes  of  Noah  Lev. 

To  the  first  direct  interrogatory,  he  answers :  I  do. 

To  the  second  direct  interrogatory,  he  answers:  I  was  ac- 
quainted with  Mrs.  Mildred  Bowling  in  her  lifetime;  I  wa> 
acmiaintcd  with  her  about  twenty-five  or  thirty  years. 

To  the  third  direct  interrogatory,  he  answers :  I  frequently 
heard  her  say  that  she  intended  to  give  her  negroes  to  Har- 
riet Lipscomb,  about  four  years  ago  at  Mrs.  llarriet  Lips- 
comb's house,  (then  in  Heard  county,)  and  she  said  the  same 
>vords,  at  different  times,  at  my  house  in  this  county;  she 
said  she  wanted  to  keep  the  negroes  together  as  long  as  Har- 
riet Lipscomb  lived;  she  said  to  me,  repeatedly,  that  she  in- 
tended to  give  her  negroes  to  Harriet  Lipscomb;  and  she 
said  farther,  that  she  had  put  the  negroes  into  the  possession 
of  Harriet  Lipscomb,  and  she  did  not  design  to  carrj*^  on  her 
farm  any  longer. 

To  the  fourth  direct  inten'ogatory,  he  answers :  She,  Mrs. 
Mildred  Bowling,  said  she  intended  to  sell  her  land  and  pay 
her  debts  first,  and  the  balance  of  the  money  she  intended  to 
divide  among  the  children  of  Mrs.  Mary  Bowling.     Her  ne- 

froes,  she  said,  it  was  no  use  to  give  any  of  tliem'  to  the 
•owling  children,  as  they  would  only  be  squandered  away. 
Part  of  her  reason  was  that  she  wanted  her  negi-oos  to  6e 
kept  together ;  and  that  was  the  object  in  giving  the  ncgi'oes 
to  Harriet  Lipscomb;  so  that  the  said  Harriet  would  Kce^^ 
the  negroes  toffcther,  and  in  her  own  possession,  diu'ing  her, 
the  said  Harriet's,  natural  life.  Tliis  is  all  that  witness  re- 
collects on  this  part  of  Mildred  Bowling's  conversation. 

To  the  fiftli  direct  interrogatory,  he  answers:  She  said 
that  it  would  be  no  use  to  give  any  of  her  negroes  to  plain- 
tiffs, as  they  were  of  a  spendthrift  and  idling  disposition,  for 
she  did  not  want  to  have  her  negroes  scattered.     Witne&s 
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Joes  not  recollect  of  the  said  Mildred  saying  anything  about 
the  money  that  Mrs.  Lipscomb  had  to  pay  on  account  of  the 
father  of  the  plaintiffs,  though  in  connection  with  this,  she 
said  that  she  wanted  Mrs.  Lipscomb  to  have  her  negroes  dur- 
ing Harriet  Lipscomb's  life.         '-^         '••         *         " 

To  the  first  cross  interrogatory,  lie  answers :  That  ho  did 
not  see  Mildred  Bowling  give  her  negroes  to  any  body,  but 
that  t^lie  said  she  had  given  them  to  Mrs.  Harriet  Lipscomb, 
and  tliat  she,  said  Harriet  Lipscomb,  had  them  then  in  pos- 
session. During  the  com^ersation,  a  negro  woman  came  into 
the  house,  (Mrs.  Lipscomb's  house,)  and  Mildred  Bowling 
said,  her  daughter,  Harriet  Lipscomb,  wanted  the  woman, 
and  Mrs.  M.  Bowling  said  she  had  bought  the  woman  named 
•Margaret  for  Harriet  Lipscomb. 

To  the  second  cross  interrogatory,  he  answers:  That  he 
knows  nothing  more  that  will  benefit  tJic  plaintiffs. 

NOAH  LEE. 

Answered,  subscribed,  and  sworn  to,  before  us,  this  May 
7th.  1856. 

Wm.  F.  Formby,  Commissioner.        l 

Archibald  G.  Standford,  Commis«ier. 

Robert  M.  Turner  %  Inten-ogataries,  taken  hy  Defendant, 

To  the  first  interrogatory,  he  answers:  I  do. 

To  the  second  interrogatory,  he  answers :  I  was  acquaint* 
h1  with  Mrs.  Mildred  Bowling  from  the  Spring  of  1853  till 
1855,  when  she  died.  I  was  acquainted  with  the  negroes  of 
Mrs. Mildred  Bowling,  the  names  of  some  of  which  was  Aaron, 
Winny,  Margaret,  Martha,  Frances,  George,  Green,  who 
were  field  hands.  I  commenced  overseeing  about  the  20th 
December,  1854,  for  Harriet  Lipscomb,  and  found  the  ne^ 
groes  above  named  on  her  plantation,  and  one  I  moved  there 
afterwards.  I  know  nothing  about  Mrs.  Mildred  Bowling 
parting  with  her  negroes  to  any  one.  Mrs.  Mildred  Bowling 
told  me  if  she  did  not  sell  her  land  before  I  got  ready  to  ge 
to  ploughing,  I  must  cultivate  it  for  Mrs.  Harriet  Lipscomb 
in  1855.  The  land  was  cultivated  in  1854  by  Robert  M-. 
Gresham  for  Mrs.  Mildred  Bowling.  The  negroes  were  in 
the  possession  of  Mrs.  Bowling  in  the  year  1854  till  the  latter 
part  of  the  year.  I  moved  one  negro  to  Mrs.  Lipscomb's 
pIaot4ition  by  the  direction  of  Mrs.  Bowling. 

To  the  third  interrogatory :   I  never  heard  Mrs.  Bowling 
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say  she  had  given  the  negroes  to  Mrs.  Lipscomb.     I  havr 
s*tated  all  I  know  that  will  benefit  defendant. 

ROBERT  M.  TURNER. 

Answered,  .siil>scribed,  and  sworn  to,  before  utf,  this  Muv 
Vitlu  1857. 

Benjamin  S,  Askixs,  (^-ommissioner. 

CiiARLKf<  J.  McDowell,  Commi.siiionei. 

Jioheji  J\L  Turner  8  Jntcrrof/atoriesi,  taken  hf  P1ainii^\. 

To  tlie  first  direet  interrogatory,  he  answers:  lie  does. 

To  second  interrogatory:  I  had  no  convcvsiation  with  any 
pjrson  about  Mrs.  Bowling's  negroes  during  the  year  I800. 
or  any  other  year. 

To  third  interrogatory :  If  Mrt*.  Bowling  earned  on  any 
farm  I  did  not  know  it. 

To  fourth  interrogatory :  I  was  overseer ;  1  do  not  know 
whose  negroes  they  wen  ,  but  found  them  on  Mrs.  Lipseoml)'> 
phintation,  except  one  negro  woman,  whicli  I  moved  there 
by  request  of  Mrs.  Bowling  as  cook  for  me.  I  was  employed 
by  Mrs.  Lipscomb,  Jind  I  looked  to  her  for  my  pay,  as  she 
e!iipli)yed  me,  and  flien  nothing  could  be  said  about  wlio 
should  pay  me.       f' 

To  the  fifth  interrogatory:  I  heard  Mrs.  Lipscomb  say 
nothing  about  any  person  overseeing  Mrs.  Bowling's  ne5roe> 
in  the  year  1855.  Mrs.  Bowling  went  to  LaGrango  in  the 
Fall  or  Winter  of  1854,  and  remained  there  until  her  death, 
as  far  as  I  know.  I  never  heard  Mrs.  Bowling  say  anything 
about  the  title  of  the  property.  I  know  luithing  more  that 
will  benefit  the  plaintiffs. 

To  the  first  cross  interrogatory,  lie  answers  a*  follows; 
Slie  did,  and  she  alone.  Myself,  Mrs.  Lipscomb,  Nathao 
and  one  of  her  daughters,  I  tliink,  was  present  when  we  made 
the  bargain. 

Second  cross  interrogatory :  I  <lid  hear  Mrs.  Bowling  say 
that  she  would  let  Mrs.  Lipscomb  have  her  land  to  tend  in 
the  year  1855,  if  she  did  not  sell  it.  T  know  nothing  more 
that  will  b(;nefit  the  defendant.  Noboily  present  but  the 
Commissioners.  ROBERT  M.  TURNER. 

Answered,  subscribed,  and  sworn  to.  before  us,  this  13th 
<»fMay,  1857. 

Benjamin  S.  Askin,  Commissioner. 

A.  AxoNzo  A.  Watts,  Commissioner, 
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To  the  first  iiitciTdgiitory  slic  answers  and  pays:  I  am  not 
iicqiiainteilwitli  Tliomns  C.  Evans:  I  am  aeciiiainted  with  A. 
W.  Tvrc  and  wile,  and  with  Harriet  Liy)seomb,  fonnerlv. 
tiiit  now  Ilr4rviet  Standford,  l)iit  don't  know  Jno.  \V.  Robert- 
-m,  Daniel  McMillan,  nor  Wni.  K.  Dansbv. 

T<»  the  seeond  iiiterropatory,  she  ant^wers  nnd  s;iys  :  J  Wiis 
■c*ju;unted  with  Milth'cd  J>uwling  in  lier  liie-tinu*.  1  never 
luard  her  say  anytliin<^  .vhout  lier  son,  Jolin  W.  1).  J>owlin«r. 
rluir  I  reeolleet;  1  heard  Mildred  l^owlin^r  say  tlujt  she  lind 
■iom-  Jill  that  she  ever  intended  to  <lo  for  John  Bowling,  her 
'/i-juid-son.  I  do  not  reeoileet  that  I  ever  lieard  hev  say  any- 
rhifig  abont  isny  of  the  rt'st  of  John  AV.  1).  Bowling's  chil- 
liren.  or  what  she  intended  to  do  for  tliem.  Shr  said  that 
die  had  d<ine  all  that  ?he  ever  intended  to  do  for  John  I^>•^- 
ling.  She  said  that  she  had  stootl  John  Bowling's  /eenrity  +0 
iceep  him  out  of  jail,  and  I  hat  she  never  intende<l  to  do  -ny 
more  for  him.  This  i^  all  that  J  now  recolleet  that  :he  s;'id 
;iWu  it.  I  know  nothing  more  that  will  bonelit  flie  (lefen(^ 
^nt. 

To  the  first  cross  i?itcrrogatory.  she  answ<'rs  and  says:  Ap 
'A'ell  as  1  now  recollect.  I  became  acciuainted  with  Mildred 
Bowling  some  nine  or  ten  years  sinc(.'.  She  lived  at  Tlonston. 
in  Heard  oonnty,  with  her  <langhter,  Harriet  Lipscoml),  at 
rlie  tiiiJC  I  became  acfjuaintel  with  her.  abont  two  miles  froiia 
T»'bere  i  resided.  Th(»  conversation  which  T  \\\\\i'  testified 
•••bout,  took  place  at  Mrs.  Harriet  liipseomb's  I.oiis(\  where 
h^'r  plantation  now  is.  in  Trou])  connty,  abont  iljree  ndlc* 
East  of  Houston,  in  Heard  county,  in  this  State.  Tliere  wa^ 
hut  one  conversation :  it  has  been  ^ome  six  ov  seven  years 
since,  as  well  as  I  iiow  recollect.  I  cannot  recolleet  ])recise- 
\y  the  time,  not  having  charged  my  memory  particularly  about 
rhe  matter.  1  ^lo  not  now  recollect  that  tbevi'  v.:i;'  ;iny  per- 
ron present  but  myself  and  Mildred  Bowling.  Sh^  said  that 
fhe  had  stood  John's  security  to  keet)  liiu)  ()UV,  of  jail,  and 
-ire  <iid  not  intend  to  do  any  more  for  him.  Tlie.---  ar<»  the 
'■vorils  and  language  as  well  as  I  ean  now  recollect.  T  havi- 
liron  her  IniiOTam^  as  well  as  1  recollect.  \  do  not  now  re- 
frollect  wliotlier  Mrs,  Harrier  Lipscomb  wa>  present  or  not. 
I  will  ho  twenty-two  years  old  on  the  80th  of  July  next.  I 
'tavc  stated  all  that  I  know  about  tiie  matter.  I  <lo  not  know 
whether  Harriet   Lippcoipb  b  entitled  to  alt  the  proi)erty  or 
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not;  or  what,  or  any  part  she  is  entitled  to.    I  know  nothing 
•  more  that  will  benefit  tlie  plaintiffs. 

SARAH  STRICKLAND. 
Answered,  subscribed,  and  sworn  to,  before  us,  this  13th 
May,  1859. 

Warren  L.  Stricklaxu,  Commissioner,  [l.  8.] 
Blakely  L.  Harris,  Commissioner,  [l.  t*.] 

lh\  IJdfvm  Pharrn  Jntcrroi/atories,  taken  hy  Plaintiffs. 

To  the  jSrst  direct  interrogatory,  he  answers:  That  he  is 
acquainted  with  the  i)arties  except  John  W.  Robertson. 

To  tlie  second  direct  interrogatory,  he  answers:  1  am  a 
pliy.sician,  and  my  business,  the  practice  of  medicine.     I  was 
acquainted  with  Mrs.  Mildred  Rowling  in  her  life-time.     I 
knew  her  since  the  year  184*J,  up  to  the  time  of  her  death. 
I  have  rendered  her  professional  service  ever  since  the  year 
1850,  uj)  to  a  short  time  before  her  death,  as  a  physician. 
In  the  month  of  July,  1851,  Mrs.  Mildred  Rowling  had  a  very 
severe  "^'attack'*  of  sickness.     Mrs.  Mildred  Rowling  asked 
me  if  I  thought  she  would  recover;  I  told  her  I  thought  she 
would.     I  then  asked  her  the  reason  why  she  asked  me  that; 
did  she  wish  to  make  her  will?     She  replied  no,  that  the 
Law  was  a  sufficient  will  for  her.    This  conversation  occurred 
in  the  year  1851,  in  the  month  of  July,  at  Harriet  Lipscomb's 
house ;   and  again  in  the  month  of  November,  in  the  year 
1854,  Mrs.  Rowling  told  me  the  Law  was  as  good  a  will  as 
she  wanted ;  there  was  nothing  more  said  about  a  distribu- 
tion  of  her  property  at  her  death,  at  that  time,  further  thai) 
above  stated.     This  conversation  occurred  in  the  year  1854,. 
at  the  house  of  Mrs.  Harriet  Lipscomb.     In  the  year  1851v 
I  considered  her  mind  as  strong  and  a.s  firm,  or  firmer,  thafl\ 
women  generally  of  her  age.     In  the  year  1854,  I  considei^" 
cd  that  her  mind  had  changed  and  was  not  so  strong-,  birt; 
more  yielding  or  rather  more  childish,  and  would  yield  more' 
readily  to  the  influences  of  those  she  loved,  or  that  she  had 
confidenc^e  in,  than  in  the  year  1851. 

I  was  called  to  see  Mrs.  Mildred  Rowling,  in  my  profes- 
sional capacity,  on  the  third  day  of  November,  in  the  year 
1854,  and  visited  her  daily  up  to  the  15th  of  that  month,  and 
visited  her  occasionally  up  to  the  seventh  day  of  December, 
1854;  was  the  Ifi*^  prescription  that  I  put  up  for  her  case. 
She  was.then  rceowing  from  a  y^ttP  serious  attack  pf  Typhoid. 
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Pnoumonirt,  from  whicli  attack  I  ^loii't  tbiiik  nho  ever  ftillv 
recovered,   but  got  up  and  about,  and  partially  recovered. 
and  80on    after  removed    to  my    neigliborhood,   over    near 
La  Orange,  at  which  place  I  saw  her  in  January,  or  early  in 
the  month  of  Febnmry,  1855;  and  she  was  at  the  time  in 
verv  feeble  health.     Sometime  between  the  third  day  of  No- 
vember. 1854,  and  the  fifteenth  day  of  the  same  month,  Mrs. 
Harriet  Lipscomb  a^ked  me  to  be  plain  and  candid  with  her 
in  relation  to  her  mother's  situation,  whetlier  I  thought  she 
would  live  or  die.     I  informed  her  that  I  thought  her  moth- 
cr'n  case  extremely  doubtful ;  my  opinion  waj^  that  she  would 
'He.    I  then  stated  to  Mrs.  Lipscomb  that  I  had  often  heard 
lier  mother  say  that  she  intended  to  give  her  the  negro  girl, 
Marv,  and  I  suggested  that  then  was  the  time  to  have  it  in 
writing,  to  have  the  deed  of  gift  made,  so  that  there  would 
be  no  fuss  about  it  hereafter.     She  then  recpiested  me  to 
mention  it  to  her  mother,  and  insisted  that  I  should  do  it : 
and  I  did  so;  and  when  I  mentioned  it  to  Mildred  Bowling, 
*he  told  me  that  she  had  always  intended  to  give  Mary  to 
Harriet   Lipscomb,  which  she  did  in  a  few  days  afterwards, 
and  I  wa«  present  and  witnessed  the  deed  of  gift,  and  after 
the  dee<l  or  gift  wa*<  signed,  Mrs.  Harriet  Lipscomb  request- 
ed me  to  mention  to  her  mother  that  then  was  a  suitable 
time  to  make  her  will,  and  dispose  of  the  balance  of  her 
property,  which  I  did.     Her  reply  was  that  I  had  mentioned 
that  subject  to  her  before;    and  then  told  me  and  had  told 
me  l>efore,  that  the  Law  was  as  good  a  will  as  she  wnnted. 
I  made  the  suggestion  at  Mrs.  Lipscomb's  request,  and  I 
did  it  as  a  friend  to  both,  and  she  replied,  as  above  stated, 
that  the  Law  was  her  will.     The  deed  of  gift  was  made  just 
previoiw,  and  I  do  not  recollect  what  happened  just  subse- 
quent, but  I  think  I  went  home  an<l  went  to  sleep.     I  am 
certain  of  that. 

To  the  third  interrogatory,  he  answers:  That,  after  Mrs. 
Harriet  Lipscomb  and  Mildred  Bowling  moved  near  La- 
Urange,  and  a  short  time  pn^vious  to  the  death  of  Mildred 
Bowling,  I  had  a  conversation  with  Mrs.  Harriet  Lipscomb, 
and  she  stated  to  me  that  it  was  the  wish  of  her  mother  for 
her  to  keep  or  have  all  the  negroes  of  her  estate,  and  that 
her  lands  and  other  property  be  sold  and  the  Bowling  ehil- 
iren  paid  their  portion  in  money,  and  if  there  was  not  enough, 
^,  karriet  LipBcomb,  wiis  to  malce  it  up  to  them. 
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To  the  fourth  direct  interrogatory,  lie  aiisworsi :  1  did  liav€ 
a  couverwition  with  Harriet  Lipscomb,  after  the  death  oi 
Mildred  Bowling,  in  relation  to  the  distribution  or  isituatioii 
in  which  Mihlred  Bowling  left  her  pioperty.  It  was  shortlj 
after  the  death  of  Mildred  Bowling,  at  the  residence  of  Har- 
riet Lipscomb,  near  LaG range.  ILirriet  Lipscomb  told  me 
that  her  mothers  min<\  had  changed  considerably  sinee  they 
had  moved  down  there,  hi  relation  to  the  distribution  o£  liei 
pro])erty,  but  she  did  not  state,  at  that  time,  in  wliat  parti- 
cuhir;  but  in  a  conversation  in  a  few  days  afterward"^,  at  the 
sjime  place,  Harriet  Lipscomb  told  me  that  her  motlier  had 
made  a  verbal  will  and  gave  her  all  the  property,  a  verj 
short  time  previous  to  her  death. 

To  the  fifth  direct  interrogatory,  he  answers  tliat  the  quefr 
tion  is  as  fully  answered  in  the  foregoing  ansv.ers,  as  he  couU 
answer  in  this  interrogatory.  1  know  nothing  more  that  will 
beneiit  the  plaintiff's. 

To  the  first  cross  interrogatory,  he  answers:  Mrs.  Bowlinji 
was  living  at  the  house  of  Mrs.  Harriet  Lipscomb  at  the  tiiw 
of  the  sickness  I  allude  to.  1  do  not  think  she  recovcre«i 
fully  from  the  last  spell  of  sickness  that  I  allude  to.  ft  wai 
not  in  the  early  part  of  Lsr>4,  but  in  the  latter  part  of  1854. 
I  did  not  prescribe  for  her  after  the  seventh  of  J)ecembor. 
1854..  I  was  not  with  her  in  her  last  illness:  1  heard  noth- 
ing after  the  seventh  <lav  of  December,  L'Sr>4,  oidy  froa 
Harriet  Li[w>comb,  in  relation  to  the  distribution  of  her  jiro- 
l)erty. 

To  the  second  cross  interrogat(iry,  he  answers  that,  aftei 
seeing  Mrs.  Bowling,  in  her  |>revious  illness,  between  thi 
third  of  November,  18r)4,  and  the  fifteenth  of  the  same  month. 
Mrs.  Lipscomb  asked  me  to  be  plain  with  he/,  i  do  not  re- 
collect if  1  did  not  state  at  first  that  1  would  be  ]ilain  to  Mw. 
Lipscond),  until  after  she  asked  me  t<>  be  ]>lain  with  her:  ] 
then  stated  that  I  would  ])e  ]»lain  with  her,  and  that  I  thoughl 
that  hei'  mother  would  not  recover:  but  there  was  nottiMl^ 
said,  at  that  particular  lime,  about  a  will;  but  1  told  Harriet 
Lipscond)  that  I  had  often  heard  her  mother  say  that  she  in- 
tended to  give  hm-  the  negn>  girl.  Mary,  and  J,  then,  sug- 
gested, that  then  was  the  time  to  have  it  in  writing.  Mtb, 
Lipscomb  did  not  reply  that  she  could  not  mention  tmch  « 
thing  to  her  mother,  nor  make  such  a  disclosure;  but  she. 
Mrs.   LipscomI),    requested  me  to  mention  to  her  mothei 
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about  giving  her  Mary.  Mrs.  Lipscoml)  did  not  siiy  to  mo 
to  do  as  I  thought  best  about  it,  but  requested  me  to  mention 
it  to  her  mother,  which  I  did.  Slie  did  not  request  nie  to 
feloRC  any  facts  to  her  mother,  at  that  time,  furtlier  than 
isi^tateil  in  the  answer  to  this  cross  interrogatory,  that  I 
now  recollect. 

To  the  third  crose*  interrogatory,  lie  answers :  1  did  not 
:itteT]i|)t  to  exert  any  undue  or  improper  influence  on  Mrs. 
Mildred  Bowling,  at  any  time,  and  if  Harriet  ljipsc4)mb  did 
exert,  or  attempt  to  mje  any  undue  or  improper  influence  on 
lier  mother,  I  never  discovered  it.  I  do  not  now  recollect, 
at  this  time,  that  1  ever  said  so :  perhaps  I  have  said  that  1 
did  not  believe  she  did  any  such  thing  as  to  exert  any  un- 
title influence)  on  her  mother.  I  know  nothing  more  in  favor 
of  the  defendant.  EDWARD  PIIAKR. 

Answered,  sworn  to,  and  subscribed,  before  us,  this  16th 
4y  of  May,  1807. 

Jambs'  Lewis,  Commissioner,  [i..  s.] 

Blakely  L.  IIarkis,  Commissioner,  [l.  s.] 

William  Forhus*  IntermgntorieH^  taken  bjf  Plaintiffs. 

To  the  first  interrogatory,  lie  answers:  I  am  acquainted 
»nth  the  pai  ties. 

To  the  .second  direct  interrogatory,  he  answers:  Had  a 
cimversation  with  Mildred  Bowling  and  Uarriet  Lipscomb 
aliout  the  control  of  Mildred  Bowling's  n(»groes.  I  went  to 
the  house  of  Mrs.  Harriet  Lipscomb,  for  the  purpose  of  mak- 
ing a  trade  (►r  arrangement  to  oversee  with  and  for  Mrs.  Har- 
riet Lipscomb  and  ilrs.  Mildred  Bowling,  and  the  following 
conversation  ensued  at  the  house  of  Mrs.  Harriet  Lipscomb: 
Mildred  Bowling  and  Harriet  Lipscomb,  both,  told  me  that 
they  intended  to  put  their  hands  together  and  work  Mildred 
Bowling's  and  Harriet  Lipscomb's  plantations  together,  and 
pat  some  four  or  five  hands,  each,  together  and  crop  together. 
•nd  divide  the  croj)?  equally  between  them,  and  bear  etiually 
tke  expenses  in  working  the  crop.  The  ibregoing  conversa- 
tiou  tocdi  place  in  tlie  early  part  of  the  year  1854.  Mildred 
Bowling  conversed  with  me,  and  Harriet  Lipscomb  conversefl 
with  me  at  the  same  time  and  place. 

Te  die  third  direct  interrogatory,  he  answers:  Mrs.  Har- 
riet Lipscomb  told  me  that  herself  and  Mrs.  Mildred  Bowling 
intended  to   put  four  or  five  hands,  each,  together  and  go 
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halves  in  the  expenses  and  profits  in  the  year  1865.  It  was 
about' the  last  of  December,  1854,  or  the  first  of  January, 
1855,  at  the  house  of  Mrs.  Harriet  Lipscomb.  Mrs.  Mildred 
Bowling  was  at  the  house  of  Harriet  Lipscomb,  and  present 
at  the  time  of  the  conversation.  Mildred  Bow^ling  said  she 
was  to  furnish  four  or  five  hands  of  her  own  in  the  a))Qve 
trade,  and  go  halves  in  the  expenses  and  profits  of  the  crops 
for  the  year  1855. 

To  the  fourth  direct  interrogatory  he  answers :  That  Mrs, 
Harriet  Lipscomb  told  mc  that  she  wanted  me  to  oversee  for 
herself  and  her  mother,  Mrs.  Mildred  Bowling,  if  they  did 
not  get  Mr.  Gresham,  for  the  year  1855.  She  said,  herself 
and  Mildred  intended  to  put  four  or  five  hands,  each,  together^ 
and  farm  together,  and  go  halves  in  the  expenses  and  profits 
of  the  two  farms.  I  know  nothing  more  that  will  I>enefit 
plaintifis. 

To  the  first  cross  interrogatory,  lie  answers:  I  went  to 
Mrs.  ILirriet  Lipscomb  to  be  employed  bv  her  as  an  over- 
seer, and  this  was  my  only  business;  and  it  was  not,  I  con- 
sidered it,  material  for  her  to  explain  to  me  how  she  held  the 
negroes ;  found  Mrs.  Bowling.  All  the  infonuation  I  hftd 
about  the  condition  of  Mrs.  Bowling's  estate,  was  from  Mil- 
dred Bowling  and  Harriet  Lipscomb.  My  information  from 
them  was  that  she,  Mildred  Bowling,  was  to  furnish  four  or 
five  hands  and  an  equal  quantity  of  land  with  Harriet  Lips* 
comb,  and  put  all  imder  one  overseer,  and  go  halves  in  the 
expenses  and  profits  in  the  year  1855.  I  know  nothing  aboirt 
the  disposition  of  her  property. 

To  the  second  cross  interrogatory,  he  answers :  That  he 
did  not  converse  with  Mrs.  Lipscomb  but  one  time  on  the 
subject.  I  was  with  her  about  one  and  a  half  hours.  There 
was  no  one  present  but  myself,  Harriet  Lipscomb,  Mildred 
Bowling  and  a  portion  of  Harriet  Lipscomb's  children.  I  do 
not  now  recollect  which  of  the  children.  It  was  in  the  latter 
part,  or  near  Christmas,  in  the  year  1854,  or  the  first  part 
of  January,  1855.  Myself,  Harriet  Lipscomb,  Mildred  Bow- 
ling, and  some  of  Harriet  Lipscomb's  children,  I  do  not  now 
recollect  which  portion  of  tlie  children,  or  their  names,  was 
all  that  was  present.  I  do  not  know  anything  more  that 
will  benefit  the  defendant.     There  was  no  person  present  »l 
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the  taking  of  these  interrogatories,  except  myself  and  the 
Commissioners.  hi* 

WILLIAM  X  FORBUS. 

nuu-k. 

An»l>ered,  subscribed,  and  sworn  to,  before  ns,  this  IGth 
day  of  May,  1857. 

James  £ewts,  Commissioner,  [l.  s.] 

Blakely  L.  Harris,  Commissioner,  [l.  s.] 

Sarah  Axvbrys  Interrogatory ^  taken  by  Plaintiffs. 

To  the  first  interrogatory,  she  answers:  She  knows  the 
ptfties. 

To  the  second  interrogatory,  she  answers:  She  has  heard 
a  conversation  with  Mildred  Bowling,  and  heard  her  say 
ihat  i«he  had  not  done  as  much  for  Polly  Bowling  as  she  in- 
tended to  do,  but  intended  her  to  have  an  equal  "share'*  of 
her  property  at  her  death. 

To  the  third  interrogatory,  she  answers :  She  heard  Mil- 
dred Bowling  say  she  never  intended  to  make  a  will,  for  the 
Law  was  will  enough,  and  as  to  Mildred  Bowling  being  per- 
suaded to  make  a  will,  and  by  whom,  she  does  not  distinctly 
recollect. 

To  the  fourth  interrogatory,  she  answers :  She  has  stated 
aD  she  knows  in  the  second  interrogatory,  and  that  she 
bows  nothing  more  than  she  has  stated  that  would  benefit 
plaintifis. 

First.  She  answers,  in  1849,  at  Nathan  Lipscomb's  plan- 
ution,  where  Mildred  Bowling  frequently  visited  witness  and, 
also.  Polly  Bowling;  and  witness  asked  Mildred  Bow^ling, 
why  she  did  not  stay  longer  with  Polly  Bow^ling,  and  witness 
says  Mildred  Bowling  said  that  she  would,  but  Harriet,  her 
daughter,  would  not  let  her,  and  this  brought  on  the  conver- 
sation in  relation  to  the  distribution  of  her  property,  and 
there  was  no  one  present. 

Second.  She  answers,  she  lias  no  recollection  of  any  such 
conversation. 

Third.  She  answers,  that  there  was  no  one  present  but 
John  L.  Hurst  and  Edwin  Pharr,  who  was  engaged  in  taking 
Biv  answers.     Witness  answers  she  knows  nothing  more. 

SARAH  AWBRY. 

Answered  and  sworn  to,  and  subsribed,  before  us,  the  16th 
day  of  May,  1857. 

JoH5  L.  HUBST)  Commissioner,  [l.  8.] 

Sdwik  Phaar,  C^Hiimissioner,  [l.  8l] 
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Thomas  M.  Awhn/'s  Interrogafory^  taken  hy  Plaintiffs, 

To  the  first  mterrogatory,  lie  ansAvers:  1  know  the  parties 
in  sai<l  ease. 

To  the  second  interrogatory,  he  answers  :  I  heard  Mildred 
Bowling  speak  in  regard  to  the  distribution  of  her  property 
after  her  death;  I  liave  heard  her  speak  of  it  oftentimes, 
and  she  always  stated  that  she  intended  John  Bowling's  chil- 
dren shouhl  have  an  equal  '\sliare"  in  lier  estate  at  her  deatli. 
1  cannot  recall  all  that  she  has  said,  but  this  is  the  substance. 

To  the  third  interrogatory,  ho  answers :  I  liave  heard  Mrs. 
Howling  say  she  had  been  requested  to  make  a  will,  but  tlrt 
Laws  of  her  Country  was  a  suflScient  will  to  divide  her  prop- 
erty, and  conse(iuently  she  would  not  make  a  Avill. 

To  the  fourth  interrogatory,  he  answers:  Mrs.  Bowling 
stated  she  wanted  her  property  equally  divided  betweei: 
John  Bowling's  children  and  Mrs.  Lipscomb. 

First.  lie  answers :  The  Commissioners  only  were  present 
'  at  the  taking  of  these  answers.  I  do  not  recollect  any  one 
being  present  at  the  c(mversation  referred  to  but  my  wife. 
and  dont  know  that  she  was  present  all  the  time.  I  have 
stated  about  all  that  passed.  »Said  conversation  occurred  a1 
my  house  in  1849.  and  previous  to  that  time  I  know  nothing 
more.  THOS.  M.  AAVBRY. 

Answered,  sworn  to,  and  subscribed,  before  us,  this  14tf 
day  of  November,  1856. 

James  Lewis,  Commissioner,  [l.  s.] 

William  L.  IIugiiey,  Commissioner,  [l.  s.] 

Marjf  Bowling  s  Interrogatories,  taken  hy  Plaintiffs, 

To  the  first  interrogatory,  she  answers  :  1  am  acqiiainte<J 
with  the  parties  except  John  \V.  Robertson. 

To  the  second  direct  interrogatory,  she  answers:  She  w».^ 
acquainted  with  Mildred  Bowling  in  her  life-time.  I  kne^ 
her  about  twenty-eight  years ;  I  knew  her  intimately,  as  1 
lived  in  the  house  Avith  her  several  years.  When  I  first  be- 
came acquainted  with  her,  I  considered  her  mind  good,  bul 
in  the  latter  part  of  her  life,  her  mind  was  very  wandering 
I  did  not  consider  her  obstinate,  but  would' yield  readily  t( 
the  influences  of  those  she  loved.  Mildre<l  Bowling  boughi 
two  hundred  acres  of  land  from  Nathan  Lipscomb,  ana  ] 
heard  her  and  Nathan  Lipscomb  make  the  trade,  and  tra? 
present  at  the  time  of  the  trade,  and  she  told  me  that  dhe  bac 
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boQffht  the  land  for  myself  nnd  her  to  live  upon,  and  nftcr- 
.ifarJ-=^  Han'k't  Lipscomb  told  her  to  .sell  the  land  and  not 
live  upon  it,  and  .slui  j^old  tlio  land  and  aftcrwads  bought  the 
hml  back,  but  she  never  gave  mi*  permission  to  live  upon  it: 
however,  ^he  (Mildred  Bowling)  bought  one  hundre<l  and  fifty 
acres  of  land  more  from  George  and  Thomas  Lipscomb,  and 
rvo  hundrcil  acres  from  Nathan  Lipscomb,  nnd  Mildred 
Bowling  told  mo  that  .^he  Avanted  to  put  lier  negroes  on  the 
hr.il,  and  wanted  witn(•^^'  sony  to  work  vrith  tliem  and  cul- 
tivate the  land,  and  Harriet  Lipscomb  objected  to  it,  in  my 
pre*eni*e.  and  Mildred  I3ov;ling  declined  the  idea. 

To  the  third  direct  interrogatory  she  answeri.- :  1  never 
h:i»l  any  conversntion  with  Mildred  Bowling  about  any  prop- 
'•rtj  ^hc  had  given  away  while  in  life.  I  had  a  conversation 
with  Mildred  Bowling  about  the  distribution  of  her  property 
utter  her  death,  ir^he  stated  to  me  tliat  she  wanttfd  lier  property 
(Hjually  divided  between  her  son's  children  and  Harriet  Lips- 
ecimb.  The  above  conversation  occurred  in  the  year  18^)2,  at 
my  house.  She  stated  that  she  had  been  persuaded  to  make 
a  will,  but  she  did  not  wi>h  to  make  a  will ;  that  the  Law  of 
hrr  country  would  divide  lier  ju-operty  equally  among  her 
heirif,  and  that  was  as  goo<l  a  will  as  she  wanted. 

To  the  fourth  direct  interrogatoiy  she  answers  :  1  was  at 
the  houpc  of  Mr?.  Harriet  Lipscomb  in  December,  in  1854, 
and  I  heard  Mildred  Bowling  say  that  she  had  that  day  killed 
lier  pork  for  the  next  year,  and  was  sending  it  up  to  her 
plnntation  for  her  negroes,  for  th(»  year  i855.  These 
were  the  negroes  that  are  now  in  dispute.  She  did  not  say 
how  much  she  claimed  at  thai  time :  slie  did  not  say  whether 
she  had  given  any  part,  or  any,  or  all  away  ;  she  never  said 
anything  about  giving  any  of  it  away  in  my  hearing. 

To  the  fifth  direct  interrogatory  she  answers  :  That  she 
had  a  conversation  with  Harriet  Lipscomb  in  February,  in  the 
year  18oo,  about  her  fanning  business  for  that  year,  and  Har- 
riet Lipscomb  told  witness  that  her  and  Mildred  Bowling  had 
employed  Robert  Turner  to  oversee  for  herself  and  Mildred 
Bowling:  nnd  Harriet  Lipscomb  further  stated  that  the  reason 
they  had  done  so  that  herself  and  Mrs.  Ijowling  had  moved 
to  LaGrange,  and  it  would  be  more  convenient  for  them  to 
put  their  liands  together  an<l  farm  together  and  put  them  un- 
'W  one  overseer  to  oversee  both  plantations;  and  Harriet 
UpjKHHob  further  stated,  tliat  lier  mother,  Mildred  Bowling, 
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was  to  go  halves  iu  paying  the  overseer  and  all  the  expenset)* 
and  she  (Harriet  Lipscomb)  was  to  pay  the  other  half,  and 
go  halves  in  the  property;  she  stated  that  her  mother  was 
well  pleased  witli  Robert  Turner,  that  she  liked  him  better 
than  she  did  Robert  Gresliani ;  that  is  all  that  I  now  recollect 
in  this  conversation  about  the  farming  business.  Harriet 
Lipscomb  then  asked  me  if  I  had  lieard  the  report  tliat  Mil- 
dred Bowling  liad  bought  tliat  land,  that  she  had  moved  tt> 
near  LaGrange,  and  gave  it  to  her;  witness  stated  that  she 
had  heard  the  report  but  did  not  believe  it,  Harriet  Lipscomb 
replied  that  witness  need  not  believe  it ;  that  she  (Mrs.  Lips- 
comb) had  heard  that  Mr.  Hearu  had  told  it,  but  she  intended 
to  ask  Mr.  Hearn  about,  and  if  Mr.  Hearn  had  told  it,  it 
was  not  so. 

To  the  sixth  direct  interrogatory,  she  answers:  That  she 
had  a  conversation  witli  Harriet  Lipscomb  after  the  death  of 
Mildred  Bowling ;  that  Harriet  Lipscomb  sent  for  witness  to 
come  to  her  house  the  same  day  of  the  death  of  Mildred 
Bowling,  when  Harriet  Lipscomb  asked  witness  to  walk  into 
the  garden,  when  she  said  that  her  motlier  had  died  without 
a  will,  and  had  left  lier  property  just  so,  and  appeared  to  re- 
gret it  very  much ;  that  she  didn  ot  make  a  will  and  fix  the 
property  in  the  hands  of  witnesses'  children,  so  that  it  could 
not  be  taken  from  them;  and  that  her  mother  had  always 
said  that  she  wanted  her  negroes  to  liave  the  privilege  uf 
picking  their  masters.  The  above  conversation  took  place 
at  the  house  of  Harriet  Lipscomb,  near  LaGrange,  the  day 
that  Mildred  Bowling  died,  in  February,  1855,  but  don't  re- 
collect the  day  of  the  month.  The  next  day,  after  Mildred 
Bowling's  death,  Harriet  Lipscomb  told  witness  that  she  was 
not  so  sure  but  Andrew  Richardson  could  get  little  Sis's  part. 
Speaking  of  Mary  Jane  Richardson,  that  she  luid  often  heard 
her  mother  say  that  she  wanted  that  child  to  have  its  moth- 
er's part,  and  that  if  I  could  get  two  witnesses  besides  her- 
self, that  three  witnesses  could  estal)lish  a  Avill,  so  that  chiU 
could  get  its  mother's  ])art,  and  you  must  study  fast;  if  there 
is  a  will  established  it  must  l)e  done  in  a  short  time ;  and  that 
Han-iot  Lipscomb  further  stated,  that  she  attended  to  the 
settling  of  her  mother's  business  herself,  and  asked  witness 
if  she  supposed  she  would  be  troubled  by  the  creditors  or 
witness'  sons?  Then  Harriet  Lipscomb  further  stated,  she 
could  tell  witness  of  two  things  that  she  was  not  apprised  of: 
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tliat  her  inotber  bad  given  her  half  tlie  place  where  she  lived, 
ucar  LaGrunge,  and  a  bill  of  sale;  to  Marj',  and  upon  parting 
at  the  grave  of  Mildred  Bowling,  Harriet  Lipseomb  requested 
witness  and  A.  W.  Tyre  and  wife  lo  come  over  to  her  house 
ia  a  few  days  and  talk  the  matter  over,  and  accordingly  wit- 
ness and  A.  W.  Tyre  went  over  to  Harriet  Lipscomb's* 
hou.se,  when  she  (Harriet  Jjipscomb)  appeared  very  distant 
and  had  nothing  to  say  on  the  subject,  until  approached  by 
A.  W.  Tyro,  when  she  stated  that  she  intended  to  attend  to 
ker  mother's  busmcss  herself,  and  that  her  mother  gave  her 
lialf  the  land  wheii^  she  live<l  and  a  bill  of  sale  to  Mary* 
Tyre  asked  her  if  that  was  all  her  mother  give  her,  when, 
she  said  it  was,  and  if  he  did  not  believe  it  to  go  to  the 
Clerk's  office  and  see  fur  himself;  and  Tyre  asked  her  if  that 
was  all  site  claimed  that  her  mother  gave  her,  when  she  said  it 
was.  Witness  states,  distinctly,  that  the  above  conversation, 
except  the  last  one  between  Harriet  Lipscomb  and  A.  W. 
Tyre,  was  raised  by  Harriet  Lipscinub:  the  last  was  raised 
by  A.  \V.  Tyre.  I  know  nothing  more  that  will  benefit 
plaintiffs. 

To  the  first  cross  interrogatory,  she  answers ;  In  my  con- 
versation with  Mildred  Bowling  she  did  not  say  that  she  had 
given  the  girl  Mary  to  Harriet  Lipscomb.  Mildred  Bow- 
ling told  me,  at  my  house  in  the  year  18o2,  that  all  the  prop- 
erty she  paixl  taxes  for  at  her  death  would  be  equally  divided 
between  Harriet  Lipscomb  and  my  children :  she  said  that 
:»Ue  had  not  n«»r  never  intended  to  make  a  will.  I  do  not 
now  recoiled  that  she  said  any  thing  to  me  about  listening  to 
report. 

To  the  .second  cross  interrogatory,  .^he  answers;  That  the 
character  of  her  children  for  prudence,  frugality,  and  cot- 
rectncss,  is  not,  perhaps,  as  good  as  it  ought  t»  be.  Yet  she 
thinks  their  character  for  the  above  traits,  are  as  good  as 
children  are  according  to  their  opportunity.  1  do  not  know- 
that  they  are  extravagant,  or  reckless,  in  money  matters;  1 
do  not  know  that  they  make  way  with  all  they  get,  as  they 
have  assisted  me  in  raising  them  and  proviiling  for  the  family. 
I  never  knew  any  of  them  to  gam]»le  or  be  in  the  habit  of 
gambling,  any  or  either  of  them.  1  never  saw  any  cards, 
except  cotton  or  wool  cards,  such  as  are  generally  used  by 
women  in  curding  and  spinning  cotton  or  wool  cloth,  i  n  my 
house.     I  never  knew  them  to  have  any  decks  of  cardnthcr  e 


m  SUPREME  COURT  OF  GEORGIA. 


Evan 8  rt  al.  vs.  Lipifcomb  rt  at 


I  do  not  Icnow  whether  other  people  knew  it  or  not.  I  do 
not  know  thoy  are  always  in  debt.  I  do  not  know  about  their 
indebtedness.  It  is  trne,  my  children  are  very  poor  and  have 
not  been  able  yet  to  make  property,  and,  eonscqnently,  not 
able  to  have  property  that  they  were  not  able  to  buy.  I  have 
not  luyself  seen  them  or  known  them  to  j)lay  ctirds  at  any 
time  or  place.  I  do  not  know  that  such  is  their  character 
and  reputation.  I  never  expressed  any  wish  to  buy  the  in- 
terest of  my  children,  except  John's.  I  once  said  that  if  it 
was  .so  that  I  could  manage  John's  interest  for  him,  I  would 
like  to  do  so  for  his  interest.  F  did  not  say  that  I  would  let 
him  have  it  as  he  needed  it,  but  that  it  might  do  him  the  most 
good,  as  I  thought  I  was  older  and  knew  better  how  to  dis{- 
pose  of  it  than  he,  having  more  experience.  I  did  not  say 
that  I  was  afraid  it  would  be  gotten  away  from  him  for  noth- 
ing, that  I  now  recollect. 

To  the  third  cross  interrogatory,  she  answers:  I  am  not  in- 
t-orested  in  this  suit ;  I  have  not  expresscrl  an  intention  to  1k»- 
come  so,  that  I  now  recollect.  By  Harriet  Lipscomb's  re- 
(juest,  I  went  to  her  house,  but  not  to  seek  conversations  for 
the  purpose  of  becoming  a  witness.  I  did  not,  at  that  time. 
knoAv  that  there  would  ever  be  any  controversy  about  the 
property;  at  the  time,  my  feelings  were  sncli  as  a  mother'n 
feelings  are  usually  for  her  children,  but  not  altogether  in 
favor  of  plaintiffs.  There  was  no  person  present  at  the  ta- 
king of  these  interrogatories,  except  myself  and  the  commis- 
sioners ;  William  Forbus  passed  through  the  room  once  since 
I  have  been  answering  these  interrogatories,  but  did  not  re- 
main in  the  room  one  minute.  I  liave  seen  Thos.  J.  Bowl- 
ing, William  D.  Bowling,  and  Mary  Tyre,  the  wife  of  A. 
W.  Tyre,  to-day.  I  have  not  «een  John  Bowling  tsinco  Jan- 
nary  last.  The  most  of  the  conversation  that  has  passed  be- 
tween us,  in  regard  to  this  case,  was  about  the  interrogato- 
ries that  Avere  lost,  and  about  preparing  to  re-take  others  in 
their  lieu;  there  has  nothing  else  on  this  subject,  that  I  now 
recollect,  passed  between  us.  I  kno%Y  nothing  more  that  will 
benefit  the  defendant.  ht^ 

MARY  X  BOWLING. 

mark. 

Answered,  subscribed,  and  sworn  to,  before  us  this  16th 
day  of  May,  18o7. 

James  Lewis,  Commissioner,  [l.  ts.] 
'     Blakely  L.  Haaris,  Commissioner,  [l.  s.] 
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Moi'tha  Sampfes  Interrogatorirs  taken  hy  Plaintiffs. 

To  the  first  direct  interrogatory,  she  answers:  1  do,  (know 
rhe  parties). 

To  tlio  second  direct  interrogatory,  she  ansv/ers:    I  am 
tho  (laughter  of  Mrs.  Harriet  Stanford,  and  grand-daughter 
of  Mildred  Bowling,  deceased.     1  have  heard  Mildred  Bow- 
ling say  she  never  intended  to  make  a  will;  that  the  Lai;^ 
would  divifle  her  proi)erty  between  her  daughter  and  her 
grand  children,  Mrs.  Bowling's  children  ;  I  know  that  Mil- 
dred Bowling,  at  her  death,  owned  a  lot  of  land  in  Heard 
c6unty,  also  a  negro  woman  named  Winnej',  about  seventy 
years  oLl,  and  worth  about  seventy-five  dollars ;  Aaron,  a 
man,   aged  about  forty-five  years,  dark  complexion,   worth 
about  nine  hundred  dollars ;  Margaret,  a  woman,  about  thir- 
ty-five years  old,  worth  about  seven  hundred  and  fifty  dol- 
lars; Siartha,  a  woman  of  copper  complexion,  about  twenty- 
one  years  old,  and  worth  about  one  thousand  dollars;  Mary, 
a  woman  of  dark  complexion,  about  twenty-five  years  old, 
worth  about  one  thousand  dollars ;  George,  a  boy  of  dart 
complexion,  worth  nine  hundred  and  fifty  dollars ;  also,  Green, 
a  boy  of  dark  complexion,  aged  about  fifteen  years,  worth 
nine  hundred  dollars;  Frances,  a  girl  of  dark  complexion, 
about  sixteen  years  old,  worth  about  eight  hundred  dollars ; 
Harriet,  a  girl  of  dark  complexion,  about  six  years  old,  worth 
Bfc  hundred  dollars ;  Orlando,  a  boy,  about  three  years  old, 
'>f  light  or  copper  complexion,  worth  three  hundred  dollars ; 
John,  a  boy  of  dark  complexion,  about  three  years  old,  wort^ 
three  liundred  dollars ;  and  said  negroes  are  worth,  ])er  annuni, 
for  hire,  seven  hundred  nnd  twenty-five  dollars.     The  only 
property  not  above  mentioned  owned  by  Mildred  Bowlinff, 
at  her  death,  consisted  of  one  horse,  clay-bank  color,  wortn 
about  one  hundred  and  twenty-five  dollars ;  one  dark  bay  mule, 
worth  one  hundred  and  thirty  dollars ;  one  buggy  and  har- 
ness, worth  about  seventy-five  dollars ;  a  small  lot  of  house- 
hold and  kitchen  furniture,  and  cooking  utensils,  worth  about 
!ieventy-five  dollars :  also,  a  lot  of  stock,  consisting  of  cow»5 
and  hogs,  worth  about  one  hundred  and  thirty  dollars;  a 
new  cotton  gin,  worth  about  seventy  dollars. 
To  the  third  interrogatory,  "'         *  * 

To  the  fourth  interrogatory,  she  answers :  I  heard  Harriet 
Lipscomb  say,  in  regard  to  her  farming  business,  in  tho  year 
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1855,  that  she  and  her  mother,  Mildred  Bowling,  were  to 
farm  together,  each  one  to  pay  their  own  part  of  the  expen- 
ses, and  the  crop  to  be  equally  divided  between  them  :  Rob- 
ert Turner  was  their  overseer,  at  the  sum  of  one  hundred  and 
fifty  dollars  per  annum,  and  his  wages  to  be  paid  out  of  the 
joint  funds,  or  each  to  pay  half  the  said  amount.  I  understood 
Mrs.  Harriet  Lipscomb,  now  Mrs.  Stanford,  to  say  that  Tur- 
ner overseed  for  them  both — ^herself  and  hfcr  mother,  Mrs. 
Bowling.  She  said  she  had  moved  the  property  of  Mrs. 
Bowling  to  her  own  place,  because  there  was  more  house- 
room,  and  the  other  property  was  moved  to  the  same  place 
to  have  it  taken  care  of,  and  for  convenience ;  tlie  property 
B0  removed  comprised  the  whole  of  her  negroes,  stock,  house- 
hold furniture,  farming  utensils,  &c. 

To  the  fifth  interrogatory,  she  answers :  A  short  time  af- 
ter the  death  of  Mildred  Bowling,  she  heard  Mrs.  Lipscomb, 
now  Mrs.  Stanford,  say  that  she  believed  it  was  Mrs.  Bow- 
ling's wish  that  she  (Mrs.  Lipscomb)  should  keep  the  negroes 
together,  sell  them  off  as  she  saw  proper,  and  pay  off  the 
Bowling  children  in  money,  as  she  thought  they  needed  it. 
Witness  said  to  her  that  the  Bowling  children  would  not  stand 
to  that ;  that  they  would  go  to  law  first ;  she  replied  that  it 
would  take  money  to  go  to  law.  I  have  heard  Mrs.  Lips- 
comb, now  Mrs.  Stanford,  say  that  they  had  sent  for  Charle? 
Mabry,  Esq.,  to  come  down  and  make  a  will  for  her  to  dis 
pose  of  her  property,  but  that  she  was  sorry  that  they  never 
attempted  to  make  any  will. 

The  conversation  came  up  by  reason  of  a  question  asked 
by  witness  of  Mrs.  Lipscomb,  whether  Mrs.  Bowling  had 
made  a  will,  to  which  Mrs.  Lipscomb  replied,  she  had  not 
made  a  written  will ;  I  do  remember  it  distinctly ;  I  have 
stated  all  that  I  know  that  will  benefit  the  plaintiffs. 

To  the  six  interrogatory,  she  answers :  That  Mildred  Bow- 
ling could  not  write  her  name ;  witness  knows  tliat  she  could 
Ikot,  because  Mrs.  Bowling  made  her  mark,  and  had  frc- 
■   quently  requested  witness  to  learn  her  to  write ;  she  was 
about  seventy-one  or  two  years  old  at  her  death. 

Oro88  Interrogatories. 

To  the  first  cross  interrogatory,  she  answers :  That  she 
heard  Mrs.  Bowling  say  that  some  of  her  family  had  given 
all  of  her  property  to  one  child,  but  she  never  heard  her  say 
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that  it  ruu  in  the  family  to  do  so ;  I  have  heard  her  gfty 
often  she  vrould  like  for  lier  negroes  to  be  kept  together, 
if  it  could  be  so  ;  I  have  heard  Mrs.  Bowling  8ay  that  what 
.she  gave  to  the  Bowling  children  during  her  life  would  be  in 
muney.  1  have  looked  upon  the  attached  paper;  it  is  my 
hand-writing,  and  I  did  hear  Mrs.  Bowling  say  what  she  ija 
there  represented  to  have  said. 

To  the  second  cross  interrogatory,  she  answers:  Mrs.  Bow^ 
ling's  negroes  were  at  my  mother's  plantation  in  the  life-jtime 
of  ilrs.  Bowling ;  they  were  sent  there  by  Mrs.  Bowling,  and 
they  lived  there  and  worked  my  mother's  land,  as  I  under- 
stood and  knew,  in  partnership  between  them ;  I  knew,  of 
my  own  knowledge,  that  Mrs.  Bowling  did  claim  said  ne- 
groes, and  tliat  she  laid  in  a  part,  if  not  all,  the  provision 
for  said  year.  Witness  is  of  opinion  that  she  furnished 
amply  enough.  I  do  not  know  in  whose  possession  said  ne- 
jrroes  were. 

To  the  third  cross  interrogatory,  she  answers  :  I  did  hear 
my  mother,  Mrs.  Lipscomb,  say,  after  the  death  of  Mrs. 
Bowling,  that  she  lia4  given  her  the  negroes,  and  that  she 
would  have  kept  them  together ;  I  heard  my  mother  say  that 
Mrs.  Bowling  had  given  her  the  negroes,  and  sent  them  to 
her  plantation,  and  that  Mrs.  Bowling  liad  delivered  them  to 
her,  &c. 

To  the  fourth  cross  interrogatory,  she  answers :  I  have,  in  • 
my  answer  to  the  third  interrogatory,  fully  answered  this 
t|uestion,  I  now  here  repeat.  I  have  heard  my  mother  say 
that  Mrs.  Bowling  had  given  her  the  negroes,  and  sent  them 
to  her  plantation,  and  delivered  them  to  her,  and  they  were 
in  her  possession  or  on  her  plantation  before  Mrs.  Bowling's 
death. 

To  the  fifth  cross  interrogatory,  she  answers :  (Ruled  out.)  ■ 

To  the  2d  fifth  interrogatory,  she  answers :  My  answers  ■ 
have  l)een  taken  in  this  case  before,  and  I  am  correctly  repre- 
sented as  saying  that  Mrs.  Bowling  said  it  did  not  run  in 
her  family  to  give  all  to  one  child ;  I  do  not  recollect  that  I 
ever  said  that  Mrs.  Bowling  paid  for  half  the  place  on  which 
my  mother  is  now  living :  do  not  know  that  Mrs.  Bowling 
ever  paid  anything  for  it ;  do  not  know  that  Mrs.  Bowling's 
notes  were  given  for  any  part  of  it;  I  have  heard  mv  mother 
«ay  that  Mrs.  Bowling's  notes  were  given  for  half  the  place. 

To  the  mih  cross  interrogatory,  she  answers:  I  have 
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Stated  all  1  kuow  going  to  sliow  Mrn.  Bowling  (in  the  con- 
versation enquired  about)  gave  lier  negroes  to  my  wotlier. 
and  that  they  wore  on  my  mother's  place,  and  in  her  po8He»- 
Bion  before  Mrs.  Bowling's  death,  and  have  related  all  that 
•I  know  that  will  benefit  tlie  defendant. 

The  evidence  being  closed,  the  Jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  the  sum  of  tive  thousand  two  hun- 
dred and  fifty  dollars. 

Counsel  for  the  defendant  then  moved  for  a  new  trial  iii 
8aid  case,  on  the  following  groimds : 

1.  Because  the  Court  erred  in  holding  that  hire  of  the  ne- 
groes in  dispute,  accrued  since  the  commencement  of  the 
suit,  was  recoverable  in  this  action,  and  in  admitting  tli(»  ev- 
idence on  this  subject. 

2.  Because  the  Court  erre<l  in  liolding  that  the  increase  of 
the  negroes,  and  the  increase  in  value  since  the  commence- 
ment of  this  suit,  and  the  accrual  of  the  cause  of  action  wa*i 
recoverable  in  this  form  of  action,  and  in  admitting  the  evi- 
ilence  on  this  subject. 

3.  Because  the  Court  erred  in  admitting  in  evidence  the 
returns  made  by  the  administratrix  after  the  commencement 
of  this  suit,  and  the  original  vouchers  accompanying  said 
returns. 

4.  Because  the  Court  erred  in  admitting  to  the  Jur}^  the 
declarations  of  Mildred  Bowling  as  to  her  intention  not  to 
make  a  will,  and  all  the  evidence  of  each  party  thereof,  in  re- 
lation to  her  dying  intestate,  and  what  her  father  did  with 
his  property,  and  all  the  declarations  as  to  the  distribution  of 
her  property  at  her  death. 

i).  Because  the  Court  erred  in  excluding  from  th(»  Jurj' 
the  statement  of  Mildred  Bowling,  as  shown  by  the  certifi- 
cate of  the  witness,  Martha  A.  Samples,  drawn  up  by  the 
witness  and  adopted  by  her  as  part  of  her  answer :  and  erred 
in  allowing  the  balance  of  her  answer  on  that  sul^ject  to  l>e 
rea<l,  and  excluding  that. 

i).  Because  the  Court  erred  in  excluding  from  the  Jnvy  the 
answers  of  the  witness,  Marthn  A.  Samples,  to  the  four  last 
cross  interrogatories. 

7.  Because  the  Court  erred  in  excluding  from  the  Jury  the 
fttatement  of  Mildred  Bowling  and  the  evidence  of  NoahLoo. 
and  the  other  evidence  going  to  show  the  amount  of  inonev 
advanced,  to  the  father  of  the  plaintiffs,  and  the  injary  «U8- 
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tallied  l>y  Nathan  Lii>fc>cuiiib  in  becoming  the  security  for  John 
W.  D.  liowlin^,  the  lather  of  the  plaintiffs. 

S^.Jiccuiwe  tlie  Court  erred  in  admitting  the  evideJice  of 
Forbub,  and  all  the  other  evi<lenee  (»f  declarations  by  Mrs. 
IWling  and  Mr.s.  Lii»»eomb,  or  either  of  them,  of  an  uiteU' 
tiou  to  farm  together  in  18r>,5. 

IL  BecatLst*  the  Court  erred  in  admitting  the  evidence  uf 
John  W.  Bellah,  in  relation  to  the  sale  of  the  gin;  and  tlie 
evidence  of  Hnrris  and  others  in  relation  to  the  purchase  of 
a  carriage. 

10.  Because  the  Court  erre<l  in  charging  the  Jury,  that  if 
they  believed  the  negroes  Avere  the  property  of  Mrs.  Bowling, 
iUiil  had  not  l>een  returned  by  Mrs.  Lipscomb,  as  her  admiu- 
i?tr;jtrix,  but  claimed  and  used  as  her  own,  that  then  this  iw- 
uon  was  maintainable  for  them,  and  they  must  return  for  the 
plaintiffs  one-half  the  proven  value  of  the  same,  and  one-half- 
the  proven  valiu'  of  tlie  hire. 

11.  Because  the  Court  erred  in  charging  the  Jury  as  if 
charged,  ami  in  holding  this  action  was  maintainable  under 
the  facts  proven. 

12.  Because  the  Coiu'i  erred  in  charging  the  Jury  that 
ihe  declarations  by  ilrs.  Bowling  of  an  intention  to  give  the 
uej(i*ocs  to  Mrs.  Lipscoml),  and,  also,  the  declarations  that 
>he  had  given  them,  were  not  sufficient  to  prove  a  gift  in  Law. 

1:].  Because  the  Court  erred  in  charging  the  Jury,  as  re- 
quested by  plaintiffs'  counsel,  *"^That,  when  a  witness  testifies 
to  facts  incoherently,  or  inconsistently,  that  <ircumstance 
p>os  to  the  credibility  of  the  witness;  and  it*  the  manner  is 
very  incoherent,  or  inconsisteju.  tlio  testimony  sjiould  be  con - 
j&idered  with  great  caution.  " 

14.  Because  the  Comt  erred  in  charging  the  Jury,  as  re- 
i|uested  by  plaintiffs*  coinisel,  "That  if  the  Jury  sliould  he 
of  the  opinion  that  MildrcMl  Bowling,  being  an  aged  woman, 
lived  with  her  daughter,  ILurriet  Lipscond),  and  that  said 
ILirriet  Lipscomb  managed  her  business  affairs  for  her,  then 
even  if  they  .shoidd  be  of  the  opinion  ihat  .^aid  lltu'riet,  as 
6uch,  was  in  i>ossession  of  the  negroes,  that  fact  is  consistent 
with  the  title  of  Mildred  Bowling,  and  her  possession  wa^ 
the  possession  of  her  mother-in-law. 

ti  Because  the  verdict  of  the  Jury  was  contrary  to  the 
charge  of  the  Court,  in  this,  to-wit:  The  Court  charged  the 
Jury  tliat,   if  Mrt».  Bowling  delivered  the  negroes  to  Mth. 
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Lipscomb  in  her  life-time,  with  the  intention  to  give  thorn  to 
her,  they  must  find  for  the  defendnnt,  us  this  gift  or  no  gift 
VaP  tlic  question  here  involved:  and  that,  if  Mrs.  Bowling 
t. Tceted  Mrp.  Lipscomb  to  send  and  get  the  negroes  with  in- 
tention to  give  them,  and  she  did  send  and  get  them,  this 
wa.8  as  good  a  delivery  as  if  she  had  taken  them  by  the  hand 
and  turned  them  over  to  her,  saying:  ''Here,  take  these  ne- 
groes; 1  give  them  to  you" — the  defendant  insisting  that 
this  delivery  was  clearly  proven,  and  no  evidence  contradic- 
torv  was  introduced  or  oflered. 

IG.  liecause  the  verdict  of  the  Jury  was  conti-ary  to  Law. 
there  being  no  eA-idence  that  the  defendant  liad  violated  the 
Law  in  any  particular,  or  had  ever  failed  or  refused  to  ac- 
count with  plaintiffs  for  anything. 

17.  Because  the  verdict  of  the  Jury  is  contrary  to  evidence 
and  Law,  and  strongly  and  decidedly  against  the  weight  of 
•evidence. 

18.  Because  the  verdict  of  the  Jury  is  contrary  to  the 
evidence  on  the  subject  of  value,  and  is  excessive. 

Upon  hearing  this  motion  for  a  new  trial,  the  presiding* 
Judge  overruled  the  same  on  all  the  grounds  taken,  except 
the  eighteenth  and  last  ground,  and  overruled  the  motion  on 
that  ground  also,  provided  that  the  counsel  for  the  plaintiff 
shall,  within  ten  days,  write  off  from  the  amount  of  damages 
rendered  by  said  verdict,  all  the  excess  above  the  sum  of 
three  thousand  two  hundred  and  seventy-one  dollars  and 
ninety-one  cents,  and  on  his  failure  so  to  do,  the  said 
Judge  ordered  that  the  verdict  be  set  aside  and  a  new  trial 
be  had. 

This  decision  of  the  presiding  Judge  was  excepted  to,  and 
brought  up  by  both  parties. 

The  defendant  excepts,  because  the  Court  refused  to  dis- 
miss the  action,  and  because  of  the  refusal  of  the  Court  to 
grant  a  new  trial  upon  all  the  grounds  taken  in  the  motion. 

The  plaintiff  excepts,  because  the  Court  granted  a  new 
trial,  unless  the  damages  should  be  remitted,  as  before  stated, 
and  because  during  the  trial  of  said  case,  John  Motley,  being 
a  witness  on  the  stand,  proved  the  value  of  the  slaves  in  con- 
troversy at  the  time  of  the  conversion,  and  was  then  ques- 
tioned by  plaintiff's  counsel  as  to  the  increased  value  of  cer- 
tain of  the  slaves  at  the  date  of  the  trial,  and  on  cross-exam- 
ination, defendants'  counsel  asked  the  witness  and  pr<q>oied 
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to  prove  by  him  the  deprecated  value  of  certain  others  of  the 
slaves,  which  the  Court  allowed,  a«rainst  the  objection  of 
plaintiiF's  counsel. 

E.  Y.  Hill,  N.  M.  Hakris  k  B.  II.  Btgiiam,  for  the 
phintiff  in  error. 

B.  H.  Hill  &  0.  W.  Mabry,  for  the  defendants  in  error. 

Hy  the  Omert. — Jen  KIN H,  J.,  delivering  the  opinion. 

The  record  in  thi.s  case  is  very  voluminous,  and  it  presents 
exceptions  to  different  rulings  of  the  Court  by  each  party. 

We  will  consider,  first,  the  excepti(ms  taken  by  the  defend- 
ant in  the  Court  below,  and  as  each  party  is  both  plaintiff 
and  defendant  in  error,  wo  shall  designate  them  by  their- 
positions,  respectively,  in  tlie  Court  below. 

1.  The  defendant  excepts,  Jlrsf,  on  the  ground  that  the 
Court  '"erred  in  not  dismissing  the  action."  We  have  search- 
ed the  transcript,  in  vain,  for  evidence  that  any  distinct  mo- 
tion wft*i  made  to  dismiss  the  cause  before  it  had  been  sub- 
mitted to  the  Jury.  The  lOth  and  11th  grounds  of  the  de- 
fendant's motion  for  a  new  trial,  impute  error  to  the  Court, 
in  having  charged  the  Jury,  that  in  this  form  of  action,  and 
under  the  proofs,  a  recovery  could  be  had  for  the  value  of 
the  negroes  in  dispute,  and  their  hire,  l^his  is  the  only  trace 
We  find  in  the  record  of  exception  made  to  the  form  of  the 
action  in  the  Court  below.  The  plaintiff*  was  evidently  pro- 
ceeding under  the  second  section  of  the  Act  of  January  15th, 
1852,  entitled:  "  An  Act  to  regulate  the  mode  of  suing  the 
bonds  of  Executors,  Administrators  and  Guardians," 

In  this  action,  it  has  been  attempted  to  inquire  into  ad- 
Taneements  made,  during  her  life,  by  the  intestate;  and  the 
principal  object  wafl  to  try  the  title  to  certain  slaves,  of 
which  plaintiff  ^laintains  that  the  intestate  died  seized  and 
possessed,  and  which  are  in  the  hands  of  the  defendant,  as 
adminii^tratrix,  but  which  the  defendant  insists  are  her  own 
property,  by  gift  from  the  intestate.  We  strongly  incline  to 
the  opinion  that  the  remedy  given  by  the  second  section  of 
the  Act  of  1852,  is  applicable,  and  was  intended  by  the  Legis- 
htore  to  be  applied,  only,  to  matters  of  account  between  the 
reptmentatives  of  deceaAed  persons  and  their  legatees  or 
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<listributceM— or  between  <5uiir(lijuis  ami  their  wards.  Yirhere 
the  ehiim  of  the  ]>lumlLfi'  is  based  u})on  the  returns  of  the  de- 
fendant to  tlie  Ordiiiiiry,  hiijicsiclicd  o\\\y  l)y  such  surcharg- 
ing of  ])arti('ul:ir  iteui>,  improperly  introduced,  or  omittcu. 
or  overehjirfred,  or  undercliarged,  us  may  bo  conveniently  sot 
fonli  in  tliL'  as.si;rnnieJit  of  breaclies  of  the  bond,  the  remedj 
may  In*  sufliciontly  aj;])r(»priate;  1ml  ^vIlen  attempted  to  In- 
used  to  try  title  to  ^lav(?s,  betweeu  the  deceased  and  hi?*  rep- 
resenlative.  or  to  adjii>t  uneciual  advancements,  made  bv 
the  deceased  to  bi.-s  chibh'cn  or  <rrand-children,  we  thmk  it 
due  to  the  General  Assembly  to  suppose  tliat  the  attonipl 
goes  beyond  their  contemplation. 

IVesented  as  the  exception  i>,  in  this  case,  and  weakemMl 
by  a  consent  ecjui vocal  in  its  terms,  ajid  differently  under- 
j?tood  by  the  (Apposing  c<»unsel,  but  ch^arly  embracing  the 
speedy  decision  of  thr  rvnti'titril  rlalm  to  tin-  tdavcH^  we  will 
not,  on  tliis  ground,  reverse  the  judgment. 

The  next  exception,  taken  by  the  ibfendanl,  i>,  that  llie 
Court  erred  in  overruling  his  motion  for  a  new  trial  upon  all 
of  the  grounds  presenteil  in  tbe  motion;  and  this  brings  thein 
under  review. 

In  his  argument  Ix'fore  tins  Court,  defendant's  counsel 
abandoned  tlie  first,  second,  ibird,  fifth,  sixth,  eighth  antl 
ninth  grounds.  The  tenth  and  eleventh  (referring  to  the 
charge  of  the  Court  touching  the  sufficiency  of  the  remedy,) 
have  been  disposed  of  in  considering  the  first  exception.  The 
fourth  ground  is  error  of  the  Court  in  admitting  the  dechira- 
tions  of  Mildred  Bowling  (the  defendant's  intestate,)  of  her 
intention  not  to  make  a  will,  and  in  regard  to  wliat  her 
father  did  with  his  property,  and  all  her  declarations  as  to 
the  disposition  of  her  pro)>erty  at  her  death. 

Throughout  the  trial  of  this  ease,  the  door  for  the  achui— 
sion  of  evidence  was  certainly  very  widely  opened  for  tbi- 
benefit  of  both  i>artie<.  The  tendency  in  the  ])rogress  of 
jurisprudence  has  been  to  relax  greatly  the  stringent  rulo 
of  evidence  lo  ]»e  found  in  the  books,  and  this  Ctairt  ha^}  al- 
ready gone  far  to  sanction  this  relaxation.  Touching  tlic 
precise  (juestion  now  under  review*  two  of  the  Court  are  of 
opinion  that  the  evidc^nce  was  properly  atlmitted,  whilst  the 
third,  holding  that  it,  with  much  of  like  chanicter,  migbt 
well  have  been  excluded,  deems  it  too  immaterial — of  too 
light  a  character — to  warrant  the  Kup\>osition  that  it  iuflueuce^l 
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the  finding  of  the  Jury,  or  to  justify  a  reversal  of  tlie  jutlg- 
ment. 

The  seventh  ;;rround  usfciigns  as  error,  the  exclusion  of  tlio 
ileclurfttious  of  the  intejstatc,  and  other  evidence,  going  to 
show  the  amount  of  money  advanced  to  the  father  of  plain- 
liffif,  and  the  injury  i>ustaincd  by  Mathan  Lipsjcomb,  in  be- 
voming  the  security  of  John  W.  1).  Bowling,  the  father  of 
the  plaintiflV. 

There  is  nothing,  whatever,  in  the  ])leading.s,  or  in  the  corir 
scut,  referring  to  advancements.  If  the  defendant  denired 
TO  have  advancements  adjusted,  she  should  have  cither  do^ 
nwrred  to  the  action  or  pleaded  them  specially. 

Who  Nathan  Lipscomb  was,  or  how  his  injuries,  resulting 
from  his  securityship  for  the  decease<l  father  of  plaintifls,  in 
connected  witli  tlie  distribution  of  Mildred  Bow  lings  estate, 
the  record  does  not  disclose,  and  this  ruling  of  the  ( -ourt 
^wms  to  he  (juitc  right. 

2.  The  tliirteeuth  ground  is,  tliat  the  Court  erred  in  charg- 
ing the  Jury,  as  requested  by  plaintiff's  counsel,  *'  That,  when 
a  witness  testifies  to  facts,  incoherently  or  inconsistently,  that 
fircuiiistance  goes  to  the  credibility  of  the  witness;  and  if  the 
manner  is  very  incoherent,  or  inconsistent,  the  testimony 
lihoald  be  considered  with  great  caution/'  Wt?  regard  this 
charge  as  etiuaHy  consonant  with  reason  and  with  Law. 

All  of  the  other  errors,  alleged  by  defendant "s  counsel 
apiinst  the  cliarge  of  the  Court,  and  against  the  verdict  of 
the  Jury,  except  the  eighteenth  and  last,  (in  which  the 
Court  sustained  them,)  may  lie  resolved  into  this  <{uestion — 
Is  the  verdict  of  the  Jury  sustained  by  the  Law  and  the 
evidence  ? 

It  must  be  borne  in  mind  that  the  great  question  in  tiu' 
case  is,  as  to  the  liability  of  the  dc^fendant  Lipscomb,  in  her 
character  of  administratrix,  for  the  value  anrl  the  hire  oi' 
cfftain  slaves.  Plaintifls  allege  title  in  the  intestat**  at  the 
time  of  her  <leath.  Defendant  sets  u]j  title  in  herself,  by 
Xift  from  tlie  intestate. 

Plaintiflfs  prove  possession  of,  an«l  property  in,  certahi 
sAives,  by  the  intestate,  in  and  near  the  close  of  the  year 
1W4,  she  having  died  early  in  the  year  180f>.  About  this 
there  is  no  dinpute.  Plaintiffs,  also,  proved  the  value  and 
Ae  hire  of  the  slaves,  and  then  closed  their  case. 
liefendant  put  in  evidence  declarations  of  intestate,  of  her 
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intention  to  give,  and  of  her  having  given,  the  slaves  in  dis- 
pute to  the  defendant,  and  also  evidence  as  to  delivery. 

The  declarations  of  intention  to  give,  we  pnt  out  of  thi- 
((uoHtion,  as  amounting  to  nothing. 

Tlie  declarations  that  slie  had  po  given  the  slaves,  wert' 
proven  by  four  or  more  vritnei^ses ;  but  they  were  of  the  moat 
general  character,  indicating  neither  time,  nor  place,  nor 
manner,  nor  witnesses  to  the  fact.  All  tho  circumstanceft 
clearly  indicate  that  the  gift,  spoken  of  by  intestate  as  hav- 
ing been  made,  was  unaccompanied  at  the  time  of  making  it, 
by  any  delivery,  actual  or  symbolical. 

In  Aiidersoji.  <(•  Wife  vh.  Bakery  1st  Geo,  Jteports^  595, 
this  Court  held  that,  "to  constitute  a  valid  parol  gift  of  n 
chattel,  there  must  he  an  immedinte  delivery  of  the  same  bv 
the  donor  to  the  donee."  And  again,  '*  The  bare  declara- 
tion of  tho  donor,  that  she  had  given  certain  negroes  to  the 
donee,  is  not  sufficient  to  pass  the  title  to  tho  donee  without 
evidence  of  aome  nct^  from  which  the  Jury  may  presume  n 
delivery  of  the  property  where  the  donor  remains  in  posses^ 
sion  of  the  property,  exercising  dominion  over  it  until  her 
death.*' 

In  Onrtrr  .f*  Wife  vm,  Buehannon^  (which  was  Trover  for 
a  slave,)  M  irco.  lieportR,  olS,  this  (lourt  held,  that  "De- 
clarations of  the  donor,  made  on  the  evening  of  the  same 
day  on  which  the  alleged  gift  was  made,  but  after  it  was 
made,  to  show  that  there  was  a  gift,  and  the  manner  of  it, 
are  not  admissible  as  parts  of  the  rea  gr9ta^'^  and  justified 
the  rejection  of  such  evidence  in  proof  of  a  gift, 

Itow  much  less,  then,  are  declarations  of  the  donor  admis- 
sible to  prove  the  gift,  which  were  made,  we  know  not  how 
long,  after  simply  stating  the  gift,  but  not  the  manner  and 
form  of  it  ? 

The  Court  say,  on  page  517:  'vlt  is  well  settled  that  the 
acts  of  the  party,  or  the  facts,  or  circumstances,  or  declara- 
tions, which  are  sought  to  be  admitted  in  evidence,  are  not 
admissible,  unless  they  grow  out  of  the  principal  transaction, 
illustrate  its  character,  and  are  contemporary  with  it.*' 

In  both  these  cases,  numerous  authorities  were  cited  and 
well  considered.  When  we  consider  the  great  yalne,  in 
Georgia,  of  negro  property,  and  the  facility  of  proving  parol 
gifts  by  general  declarations  of  the  donor,  (often  made  play- 
fully or  inconsiderately,)  it  is  a  subject  of  congratnlatifa  tiiat 
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this  Court,  »t  an  ourly  day  in  its  history,  adopted  stringent 
rules  touching  the  proof  of  parol  gifts.  But  those  rules  T\ill 
arail  nothing,  unless  rigidly  enforced. 

:-i.  W(?  hold,  then,  tlie  general  rule  to  be,  tliat  there 
Dinst  be,  to  constitute  a  valid  parol  gift  of  a  chattel,  an  actual 
delivery  of  the  chattel,  at  the  time  of  the  gift^  accompanied 
bywords  characterizing  the  act  as  a  gift — and  further,  that 
the  act  and  the  words  spoken  must  be  such  as  to  signify 
clenrly  the  transfer  of  dominion  over  the  chattel  from  the 
ilonor  to  the  donee.  Such,  we  say,  is  the  general  rule: 
whether  or  not  there  may  be  declarations  and  circumstances. 
DOt  precisely  contemporaneous,  but  equivalent,  as  to  inten- 
tion and  transfer  of  dominion,  we  leave  to  be  determined  af= 
cases  may  arise.  In  this  case  we  hold,  that  the  mere  declara- 
timifi  of  the  allege<l  donor,  that  she  had  given,  ^'c,  are  in- 
■«nfficient  to  establish  the  gift. 

4.  But  it  is  insisted  that  there  was  an  actual  delivery  of 
ibe  slaves  in  dispute,  posterior  to  some  of  the  proven  declara- 
tions of  the  donor,  that  she  had  given,  &c.,  and  prior  to  other 
(ieckrations  of  the  same  party  of  like  import.  These  prior 
and  posterior  declarations,  it  is  insisted,  connected  with  the 
intennediate  delivery,  bring  the  case  within  the  rulings  oi' 
the  Court — ^make  a  case  etpiivalent  to  that  involve<l  in  the 
general  rule. 

To  that  proposition  we  assent,  with  this<(ualification:  thai, 
as  the  act  of  delivery  relie«l  upon  was  characterized  by  no 
contemporaneous  words,  the  subsequent  possession  by  the 
donee  must  be  such  as  to  show  an  abandonment  of  dominion 
by  the  donor,  and  its  acquisition  by  the  donee.  The  prooi 
of  delivery  was  briefly  this :  that  the  alleged  donor  directed 
her  overseer,  so  soon  as  the  crop  of  18^)4  was  gathered,  to 
notify  her  of  it,  for  '*she  wanted  to  d(?liver  the  negroes  to 
Mrs.  Lipscomb;*'  that,  having  gathered  the  crop,  he  aftor- 
vtrds  notified  her  of  it,  and  a  boy,  hired  by  Mrs.  Bowling. 
enne  with  Mrs.  Lipscomb's  cart  and  took  the  negroes  away. 
He  afterwards  saw  them  on  Mrs.  Lipscomb's  plantation. 
Other  witnes.ses  testify  to  having  seen  them  there.  Now,  as 
the  validitj  of  this  gift  confessedly  hangs  upon  the  question 
rf  delivery,  the  character  of  the  possession,  acquired  through 
it  by  the  defendant,  should  be  closely  scrutinized. 

Phintiffs  offered  rebutting  evidence  to  this  point. 

There  were  four  witnesBes,  viz :  Brittain,  Harris,  Edwards 


110     SUPREME  COURT  OF  GEORGIA. 

RyanH  H  al.  vs.  LipKcomb  H  aL 


and  Forbus,  who  testified  to  conversations  with  Mrs.  Bowling 
aud  Mrs.  Lipscomb,  both  prc?*ent  and  participating,  in  which 
tlioy  spoke  of  an  arrangemont,  made  between  them,  to  farm 
together,  on  Mrs.  L.'s  phintation,  in  the  year  18;')0.  Two 
witnesses,  viz:  Mary  Bowlinir  and  Martha  Samples,  testify 
to  similar  declarations,  made  to  them  by  Mrs.  L.  alone. 
These  conversations  occurred  al)Out  the  last  of  lH.54,  or  first 
of  I800.  Some  of  these  witnesses  give  the  details  of  the 
arrangement  a3  stateil  by  the  two,  or  by  the  <lefendant,  and 
amongst  them  were  tliese :  that  they  should  furnish,  each. 
about  an  ef(ual  numbt'r  of  hands,  about  an  ecjual  amount  of 
provisions,  should  contribute  e<iually  to  bear  the  expenses, 
and  equally  divide  the  profits.  The  witnesses  Ridley,  Pharr, 
Bowling  an<l  Samples  also  testify  to  sayings  of  the  defend- 
ant, shortly  before  and  shortly  aftci'  the  death  of  tho  intest- 
ate,  relative  to  these  slaves,  not  at  all  reconci liable  with  the 
idea  of  title  to  them  in  herself. 

This  testimony  was  all  before  the  Jjiry;  their  verdict 
shows  that  they  c<msidered  the  transaction  relied  upon  as  a 
delivery,  not  consistent  with  an  abandonment  of  dominion 
by  the  intestate,  and  an  ac((uisition  of  it  by  the  defendant. 
We  think  the  rebutting  evidence  fully  justifies  their  conclu- 
sion, and  will  not,  therefore,  set  asiile  their  verdict  as  against 
the  Law  and  the  evidence  of  the  case.  This  disposes  of  the 
defendant's  exceptions. 

The  plaintiffs  except  to  the  Judgment  of  the  Court,  iirft, 
because  the  Court  granted  a  new  trial,  unless  a  certain  sum 
be  remitted  from  the  damages,  which  were  deemed  excessive. 
After  a  careful  review  of  the  evidence,  we  agree  with  the 
Judge  below,  and  for  the  reasons  stated  by  him,  that  the 
damages  were  excessive  to  the  extent  of  the  sum  required  by 
him  to  be  remitted. 

Plaintiffs  except,  secon<lly,  that  the  Court  erred  in  per- 
mitting the  defendant  to  show  that  some  of  the  slaves  had 
depreciated  in  value  since  the  conversion,  after  the  plaintifis 
had  proven  an  appreciation  in  value  of  others,  since  the 
same  event. 

"We  sustain  this  ruling,  for  tho  r(?ason  that  our  practice  al- 
lows in  Trover  an  alternative  verdict,  as  regards  the  value 
of  the  slaves;  that  is  to  say,  a  verdict  assessing,  fieparatelj, 
in  the  damages  the  value,  of  the  slaves,  to  be  avoided  by  de- 
livering the  slaves  to  the  plaintiff,  within  ho  many  days;  and 
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this  form  is  almost  invariably  a^lopted.  l>ut  ilcfcndaiit  has 
not  thv  privilege  of  retaining  some,  arnl  delivoriiijr  othcrft,  of 
the  slaves;  lio  must  deliver  all  of  tlio  .slaves,  or  pay  «all  of  the 
money.  In  this  view,  as  well  as  in  a-  f^eneral  view  of  the 
^nbjeet,  the  Jury  phouhl  have  evidence  of  ihr.  value  of  all. 
i!t  any  time,  when  the  vjilue  of  j^onie  was  proven. 

Findinjr  no  error  in  the  numerous  rHlin;r>*  of  the  Court, 
we  affirm  the  Judgment. 

JLTDG-VJENT. 

Wiicix'upuu,  it  is  considered  and  adjudged  by  the  Court, 
that  ibe  Judgment  of  the  Court  be-low  be  affirmed,  and  that 
the  [ilaintiffs  be  allowe<l,  until  the  last  day  of  the  next  Term 
uf  tk-  Superior  Court  of  Troup  county,  to  remit  from  the 
djuouiit  of  damages,  found  by  the  verdict,  the  sum  stated  as 
excess  by  the  Court  in  the  Judgment  upon  the  motion  for  u 
new  trial. 


KAINEY  r^.  JOXES. 

Wiifre  the  di'lendanl  h.iN  fully  denied  all  llu;  Li<iiiity  ot  the  iiill  i<  >ulvcul 
nnd  able  to  resjiond  to  any  duty  or  d{lInu^'('^.  v.hicli  may  l:t'  inipood.  and 
there  '\n  nolhinsr  pet'ulinr  in  th»^  lads  of  ilu'  case.  tlii>  Court  will  not  t>ver- 
rule  the  ili«ori'tion  of  iho  Cirrnit  Jinljro  in  di<isolvinir  the  iiijtinction. 

In  Eqmty,  in  DeKalb  Superior  Court.  Decision  by  Judge 
Bull,  at  the  Oetober  Term,  iHfiO. 

John  (x.  Rainey  tiled  his  Bill  in  Equity,  in  DeKalb  Super- 
m  Court,  against  Charles  M.  Jon<'s,  in  which  bill  the  com- 
pliinnnt  alleges : 

That  Baker  &  AVillcox  obtained  a  judgment,  in  DeKalb 
Superior  Court,  against  the  complainant,  for  thf  sum  of  two 
hraidrcd  and  forty-five  dollars  and  forty-six  cents,  besi<les 
interest  and  costs ;  that  a  fi  f a  issued  from  said  judgment, 
and  WB8  levied  upon  lot  of  land  number  two  hmidreil  and 
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eiglity-one,  in  tlie  oighteeuth  dif*trict  of  said  county,  conUiu- 
ing  two  liuudrLMl  tAVu  untl  onc-balf  acres,  as  tlie  propt'i'ty  of 
the  C(»mphiliiaitt,  and  which  did  in  fact  belong  to  kirn;  that 
the  defendant,  Charles  M.  Jon^.^s,  then  lived  near  to  the  com- 
plainant, between  wliom  and  complainant  there  had  been  cou- 
>?ideral)le  dealings,  and  then  existed  niutnal  accounts;  that 
the  said  Charles  M.  Jones  was  indebted  to  the  complainant 
the  sum  o\'  four  hundred  and  twelve  dollars  and  forty-threi' 
cents,  for  goods,  lumber,  money  and  other  tilings,  sold  and 
delivered,  loaned  and  fnrnif«hed  ]»y  the  complainant  to  t\\v 
said  Jones,  at  his  special  instance  and  rei|uest  :  that  com- 
plainant does  not  know,  and  has  no  means  of  knowing,  tbc 
amount  of  his  indebtedness  to  Haid  Jones:  that  the  complain- 
nnt's  said  lot  of  land  was  adv<Ttise<l  by  the  Sheriff  for  sale, 
•on  the  first  Tuesday  in  ^lay,  isr>7,  and  being  una}>le  at  the 
time  to  pay  ofl'  the  fi  fa,  and  save  his  ])roperty  from  sale,  and 
confiding  in  the  said  Jones,  as  his  friend  and  neighbor,  it 
was  agreed  by  an<l  between  the  said  Jones  and  the  complain- 
ant, that  said  Jones  should  turn i si i  the  money  and  bid  off 
said  hunl,  and  that,  on  a  si'ttlement  had  between  the  parties, 
the  said  Jones  should  reeonvey  the  land  to  comphiinant ;  that, 
pursuant  to  said  agreement,  the  said  Jones  did  bid  oJTsaid 
land  for  the  complainant's  benefit,  and  did  pay  off  all  of  said 
fi  fa,  exce])t  about  thirteen  dollars,  which  was  furnished  bv 
complainant ;  that  said  land  was  bid  oft'  by  said  Jones,  at  tlu* 
sum  of  four  hundred  and  five  dollars:  that,  on  the  day  of 
.said  sale,  the  said  fi  fa  amounted  to  the  sum  of  two  hun(.li*ed 
and  eighty-oiie  dollars  an<l  five  cents,  all  of  wliicli,  except 
the  said  sum  of  thirteen  dollars,  was  paid  by  the  said  Joue^ 
to  John  M.  Fowh*!-,  Sheriff — the  balance  of  his  bid  over  and 
above  the  amount  of  the  fi  fa,  the  saiil  Jones  never  did  pay 
to  the  Sheriff' or  any  one  elst%  but,  at  the  reiiuesh  of  the  «aid 
Sherif!",  the  complainant  gave  his  recei])t  for  said  balance  of 
the  said  bid,  simply,  thai  it  might  appear  that  the  bid  was 
correctly  disposeil  of,  but  eomplahiant  never  <lid  actually  re- 
ceive the  money,  nor  was  it  ever  paid:  that  complaiuaut and 
said  Jones  told  said  Sheriff'  that  the  matter  was  all  under- 
stood between  them,  and  the  said  Sheriflf  executed  a  deed  t<» 
said  Jones  for  said  land,  on  or  about  the  sixth  day  of  May, 
1857 ;  that  said  lot  of  land,  at  the  time,  was  well  worth  the 
sum  of  tliirteen  hundred  dollars ;  that  complainant  is  now. 
and  has  always  been  ready  to  come  to  a  full  and  fair  settle: 
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ment  with  the  said  Jonen,  und  pay  him  any  balance  which 
may  be  due  to  him  on  such  settlement,  when  the  sura  is  as- 
certained ;  that  the  complainant  has  remained  on  said  land 
over  since  the  said  Bale,  without  molestation  or  demand  of 
rent  by  the  said  Jones,  and  believed  that  said  Jones  would 
come  to  a  settlement  with  him,  and  faithfully  carry  out  saW 
agreement  about  said  land,  but  recently  complainant  ha** 
found,  to  his  surprise,  that  the  said  Jones  is  fraudulently  in- 
tending and  endeavoring  to  deprive  complainant  of  his  home, 
bj  denying  the  agreement  aforesaid  relative  to  said  land, 
and  by  neglecting  and  refusing  to  account  and  settle  with 
the  complainant;  that  the  said  Jones  has  instituted  an  action 
of  Ejectment  in  the  Superior  Court  of  said  county  against 
the  complainant  for  the  recovery  of  said  land,  and  has  also 
commencetl  an  action  in  the  Inferior  Court  of  said  county 
against  the  complainant  on  a  promissory  note,  which  action 
liaa  been  carried  to  and  is  now  pending  on  the  appeal  in  said 
Superior  Court,  and  Ls  unjust  and  inequitable  until  the  set- 
tlement aforesaid  is  had  between  the  parties;  that  the  com- 
plainant cannot  set  up  the  agreement  aforesaid  in  a  Court  of 
Law,  so  as  to  bar  a  recovery  against  him  in  said  action  of 
Ejectment,  and  cannot  have  full  and  adequate  relief  in  the 
premises,  except  in  a  Court  of  Equity. 

The  complainant,  by  his  bill,  prays:  That  the  said  Jones 
may  c<)me  to  an  account  with  him ;  and  that  he  may  discover, 
on  oath,  the  facts  respecting  the  said  agreement;  and  that 
nn  injunction  may  issue,  restraining  the  further  prosecution 
of  said  action  of  Eljectment  and  the  said  action  on  the  said 
note,  until  the  hearing  of  his  said  bill. 

The  injunction  prayed  for  was  granted. 

On  the  29th  of  March,  1859,  the  defendant,  Jones,  filed 
his  answer  to  the  complainant's  bill,  in  which  he  admits : 
That  the  fi  fe  in  favor  of  Baker  &  Willcox  was  levied  on  the 
land,  as  <ahftrged,  but  denies  that  the  land  belonged  to  com- 
plainant, or  that  he  had  any  title  or  right  to  the  same,  ex- 
cept a  bond  for  titles,  made  and  executed  by  Robert  M.  Kai- 
ney,  which  bond  was  conditioned  to  make  titles  when  the 
purchase  money  was  paid,  for  which  purchase  money  the  said 
Robert  Rainey  held  complainant's  notes,  on  which  nothine 
was  ever  paid  by  the  complainant :  that  on  the  day  said  land 
was  sold,  and  after  the  defendant  had  bid  it  off,  the  complain- 
iBt  deliverod  said  bond  for  titles  to  defendant,  who  thep 
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learned,  for  the  iir.st  lime,  that  coinphiiiiant  had  no  title  to 
Aaid  land  ;  that  the  defendant  carried  said  bond  for  titles  to 
the  sai*!  Robert  AI.  Rainey,  and  paid  to  him  the  notes  of 
complainant  for  the  purchase  money?  amounting  in  all  ro  the 
sum  of  five  hundred  and  sixteen  dcdlars,  and  tlie  said  Robert 
M.  Rainey  then  took  up  said  bond  and  made  to  the  di?fend- 
ant  a  Avarranty  title  for  said  land.  The  answer  admits,  that 
defendant  and  complainant  lived  near  each  other,  but  denies 
positively  that,  at  that  time,  or  at  any  other  time,  from  the 
13th  of  March,  18r>7,  to  the  said  sale-day,  there  were  any  ac- 
counts between  complainant  and  defendant,  or  that  tliere  was 
U)  be  any  settlement  between  them ;  that,  on  the  said  thirteenth 
day  of  Marchj  1857,  the  complainant  and  defendant  had  ii 
full  and  complete  settlement  of  all  accounts  between  them, 
and  that  on  the  day  said  land  was  sohl,  the  defendant  did 
not  owe  complainant  one  cent  by  account,  note,  or  other- 
wise, but  that  he,  tlien,  hehl  notes  on  complainant  for  more 
than  one  hundred  dollars;  that  all  the  items  of  indcbtednes^ 
mentioned  in,  and  annexed  to,  the  complainant's  bill,  were 
included  in  and  settled  by  the  reckoning  on  the  said  I3tb 
of  March,  18o7;  that  the  items  of  sai»l  account,  dated  sincf 
that  time,  were  likewise  settled,  at  a  reckoning  between  the 
complainant  and  defendant,  had  at  tin?  house  of  John  T. 
Flowers,  on  the  twenty-eighth  day  of  .January,  1851),  upon 
which  last  settlement  of  acconnts,  the  defendant  was  due  to 
complainant  the  sum  of  one  hundred  and  five  dollars,  which 
amount,  it  was  then  and  there  agreed,  shouhl  be  entered  as  a 
credit  on  the  note  sued  on  in  the  action  aforesaid,  and  which 
credit  the  defendant,  afterwards,  entered  on  the  same.  The 
answer  admits,  that  it  is  proba))le  the  complainant  was  iinabli* 
to  raise  the  money  to  save  sai<l  land  from  sale,  but  denio> 
positively  that  the  defenduni  ever  agree«l  to  bid  off  said  land 
for  the  benefit  of  complainant,  and  that,  upon  an  aocountin^ii 
and  settlement  between  the  defendant  aiul  complainant,  the 
land  should  be  re-conveyed  to  complainant;  but,  on  the  con- 
trary, while  the  sale  of  the  land  was  going  on,  complainuni 
came  to  the  defendant  and  asked  him  to  bid  for  and  to  buv 
the  land,  even  if  it  should  go  to  a  thousand  dollars,  and  that 
he  should  have  his  own  time  to  pay  whatever  surplus  might 
remain  after  paying  ofl'  said  fi  fa,  and  the  defendant  is  in- 
formed, and  believes,  that  complainant  made  the  same  request 
of  and  proposition  to  others,  who  bid  for  the  land  with  that 
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uuder;?t;niiliii;:.      Tin*  ai»>\vcr  admits,  lliai   defciuhmt  bid  oft" 

tk'  laud,  at  tlic  sum  charged,  and  tliat  tlic  ii  t'j!  aaiountud  to 

;ilM)Ut  thi'  .sum  cliarg<.d,  bui  in>.-itiv(.'lv  dtiiie^  that   C')m|daiii- 

;im  fund  shed    thirteen   dolJars,  or  any  other  sum  of  nioiievT 

i'»  :'i<i  in  i>ayin*r  oft'  the   fi  fa  ;   tliat   the  comphiinant  ilid  on 

iiiiir  diiy  pay  the  defemhjnl    thirteen  dolhirs.  Avliieh   h«:  owed 

liiui  lor  that  .sum  loaneil  to  Inm  j:  few   ih'.y.-^  jjcfore  .^aid  sale, 

ainl  iliat.  Nvlieu  i(.  Ava.-   paid,  n<»tliin;j:  wa<  :aid  aiiouj  it  hein;: 

i»uiu  ..ir  furnislnnl    for   the   ])ur])ose  of  paying;  oil*  the  li  fa. 

Ti:c  iiii^wer  a«lnut.v.  thai  llie  defendant  oidy  i)aid  to  the  Slur- 

i^'  tlio  s:im   (hie   on  tlie  fi  fa.  and  a.^  tht-re  was  no  otlier  i\  ia 

III  the  Sheriff's  liaiid--,  tlie  defendant  and   eom}ihunant   4'X- 

!>r<!Sh;1y  at^^reed   that  the  .-urplus  (d   ninely-ei^rlit  (h^lhuv  and 

torty-tvvo  cent.s  t^liouhl  ^.-o  in  payment  of  a  note,  h<dd  hy  de- 

{'•■?n(;;nr   against    eompiainant,  for  ninety-five  doll-Ms,  hf-ide> 

int(.re^t  and  eo>t,  which  not^-  wa^  pnidueed  in  tlie  presence  of 

ill'  .Slierift',  and  wa  ;  :ati>fa(.'t<»ry   t.'»  comi^hiiiKint,  v. ho  gave 

ilu*  Slu  viffa  receipt  foi*  tlie  .--.'lid  siirphis,  remarking  that  he 

'li'l  Hot  then  ha\e  tinus  hut  ilial  In.'  the  eompiainani  and  4U- 

Kiiciam   couhl   meet    in  u  day  oi*  iwo  and  arrange  the  matter 

^vith  themselves.      Tlie   answer  also  admits,  that  the  Sherift" 

oxecaietl   in  defeiKlsuit   :i    iitl<'-de<'d   for  the  land,  Ijut  denies 

tijjii.  at  that    time  or  previous  to  the  sale.  tlier<'  wa^  any  i:n- 

'J(.TSi;!nding  oi-  agreemojil  lh:»t  tlu^  land  should  he  nconveyeii 

i»i  complaiuant.      The  answer  den  it  s  that  thv  land  was  worth 

diirie*-n   hundred  dollars,  or  thai    i(    was  vvorth   more  thuii 

•  lirlit  hundred  doUars;   the  an>wvr  <lenies  that  defeudani  has 

••■M-iwed  complainant  {<>  VLMn:{iii  on  ile-  lam  I.  without  aceount- 

wi'/,  ior  rent,  hut  alleges  that  he  ha;*  ma.de  every  viXovr  to  get 

c'lUj  plain  ant  oft' tin.'  sai<l  land:   that  he  tried  to  gef  possession 

*A'  tin*  land   ]>y  virtue  of  liis   pur<  hase  at  SherilT's  sale,  hut 

die  SlierilV  I'ailed  to  put  Idm  in  ];(.v,'e-^ion  whilst  lie  remained 

in   oliii-;-;   thai   he  ii-ied  to  gci  tie-  ]Kv.^.;e.-sion  of  th'    land   h\ 

p'»cS..7Sory  v.'arrani.    end   v,;J'   legally  ii'':!--ui(ed :   thi-.t    eoiji- 

l'!:iinani  I\a-i   oneday  l>otn  ])romi-ing   to  givr  d-iendant  the 

|K»s:-'es.ion  of  tlu'  land,  and  at  :-.nothrv  threatening  to  kill  tht 

li.iui    who  take:-   po.'rc.-.^ion   (>f  tie'   same:    tJjal.    <'(;e:*  oihi-r 

UK-aiL-  faihd,  he  brought  ihe  aetioii  ai'  Ejeelmeni    aroic-riid  : 

d:e  r.ii.-jwer  admits  the  bringing  suit  on  ih,-  pronsi.-.-ory  note. 

f»nt  denies  th lit  it  i-  unjust  or  ine(juitablo:   the  answer  alleges 

liiat  complainant  agreed  to  rent  said  land,  ;ind  eultivati    ten 

acre:?  thereof  in  cotton — and  that,  until  the  tiling  of  the  bill. 
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defendant  thought  that  complainant  was  satisfied  with  all  the 
arrangements  and  settlements  made  as  aforesaid. 

Upon  the  coming  in  of  the  answer,  a  motion  was  made  by 
defendant  to  dissolve  the  injunction  on  the  ground  that  the 
facts  and  circumstances,  upon  which  the  equity  of  the  bill 
was  based,  were  distinctly  and  positively  denied  by  the 
answer. 

The  presiding  Judge  sustained  the  motion,  and  dissolved 
the  injunction. 

Error  is  assigned  upon  this  decision  of  the  Judge. 

Gartkell  &  Hill,  for  the  plaintiff  in  <jrror. 
Murphy  &  Candlkr,  for  the  defendant  in  error. 
Bt/  the  Court — Lttmpktn,  J.,  delivering  the  opinion. 

Had  the  Court  concluded  to  retain  the  injunction  in  this 
case,  we  would  not  have  felt  constrained  to  control  the  diii- 
cretion  of  the  Circuit  Judge ;  deciding,  however,  to  dissolve 
it,  it  is  not,  in  our  judgment,  such  a  flagrant  abuse  of  dis- 
cretion as  demands  the  interference  of  this  Court. 

It  is  not  pretended  but  that  Jones  is  solvent  and  able  to 
respond  to  any  duty  or  damages,  wliich  may  be  imposed  upon 
him ;  and  having  confessedly  denied  all  the  equity  in  the 
bill,  we  see  no  sufficient  reason  for  restraining  him  from  prose- 
cuting his  legal  rights  in  the  appropriate  forum. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court| 
that  the  Judgment  of  the  Court  below  be  affirmed. 


■4k 

• 
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OOLLIER  r».  PKBKERSON  tt  al. 

I.  Ali^tukv  of  Law  i^  a  ^ood  defence  n^niiiiit  au  action  to  yeeovrr  niuue\',  uu- 
•ler  a  cuntrai-t  of  piirrhaso,  wl»erc  lliere  is  a  full  knowledge  of  ail  \\ie  fucl.s  , 
//.Of ///#//.  ilie  iiii.>takc  be  i:lfarly  proven,  and  ihv  plainlilF  cannot,  in  ^'ood 
ronscienco.  receive  lUe  money  sned  for. 

t  Thi^^  deleii*-e  is  avaiiaMe  dhe  proofjs  beinp  clear  and  indispulalile.)  in  an  a.*- 
lion  bronchi  hy  a  Sheriff  for  the  iKe  of  a  defendant  in  execution  aigaiu>t  liiv 
iir>i  purchaser  at  a  Slierili's  ^ale,  \o  recover  the  difference  in  amount  he- 
Iwern  the  jirssl  aod  !*ccond  i*ale,  i>nder  the  Act  of  llie  '*7lli  DccemU'r.  1**.';i. 
I'frW*  Dii^st.  .'il  {. 

Debt,  in  Fill  tun  >Suj)erior  Court.  Tried  before  Judge  IJui.l. 
n  tlie  April  Term,  1860. 

Tljis  case  eiune  ik{>  and  ^vas  Kei^rd,  upon  the  following  .state 
«»f  facts,  to-vfit: 

<>ii  the  18th  day  of  July,  1854,  Patterson  M.  Ilodgc  exe- 
cuted and  delivered  to  Meredith  Odlier  a  mortgage  deed  for 
"City  Lot.  No.  49,  in  block  nund>er  2,  in  the  city  of  At- 
lanta, beiiifc  part  of  lot  of  hmd  No.  ol,  in  the  14th  district 
«r  originally  Henry,  then  Fulton  county,  which  city  lot 
fronts  on  Ivey  street,  and  containing  one-half  acre,  more  or 
less"  for  the  j)urj)Ose  of  seciu'ing  the  payment  of  a  promi::*- 
>ory  note,  made  hy  the  said  Hodge,  i)ayal)le  to  t^aid  Collier  or 
bearer,  dated  the  18th  of  July,  1854,  and  due  one  day  after 
«late,  for  six  hundr(Ml  <lollars.  The  mortgage  was  duly  ro- 
«-orded  ilk  the  Office  ol'  the  Clerk  of  the  Superior  Court  of 
Fulton  county,  on  the  Ist  day  of  August,  1854. 

After  the  date  of  the  mortgage,  Thoma.s  W.  Coimally,  as 
administrator  of  Cornelius  M.  Connally,  deceased,  recovered 
NL'veral  judgments,  in  a  Justice's  Court,  of  said  county  of 
Fulton,  against  the  said  Patterson  M.  Hodge,  as  principal, 
:iiKl  ^Vmbrose  B.  For.-^yth,  as  security. 

Fn»m  these  judgments  fi  fas  were  issued  and  levied  upon 
ilic  iiKU'tgaged  premises,  as  the  property  of  the  said  Hodge. 

Wten  the  property  was  exposed  to  sale  by  the  Sheriff,  no- 
tice wa^  publicly  given  that  the  same  would  be  sold,  subject 
f>  the  mortgage  lien  of  the  said  Collier,  and  at  the  sale,  the 
i^aid  Collier,  being  the  highest  and  best  bidder,  the  propi^rtv 
was  knocketi  oflF  to  him,  at  the  price  of  nine  hundred  and. 
dttrty-<ne  doIUrs. 
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Jninicdiately  fiftor  tlio  ]>TO])erty  Avas  knock lmI  off,  the  said 
Collier  statod,  that  he  luj-d  1»hI  for  the  pariKi  Hfuler  a  mistake: 
that  ln'  thoiiiii^ht  that  the  money  avi<inpr  from  ihe  sale  would 
first  be  applied  to  tlu?  payment  of  the  sum  due  on  his  mort- 
gage, and  the  Ijalanee  1o  the  judjij^mriit  credito's,  but  uj)OD 
bein;^  informed  that  he  eould  elaim  no  i)art  of  tlie  mom-y  od 
)jis  morij^age,  lie  deeliju<l  taking  the  property,  and  htated  to 
the  Shoriif  that  he  eould  sell  it  over  again,  as  he,  Collior. 
had  bid  i'or  it  ujuler  a  misapprehensi4)n  (»t'  his  rightt*. 

The  ])rn])erty  v,!:<  f<»rthwith  ^ohl  again,  anrl  purchast^l  b\ 
Willis  Carlisb',  at  and  for  tlie  sum  of  tliree  Inmdred  and 
seventy-five  dollars. 

T)ie  seeond  sale  oeeurred  before  the  Sheriff  left  the  bloek. 
and  bifore  any  oftlu?  bidders  had  gone  away  fmm  the  place 
of  sale,  the  only  bichb.'rs  beijig  the  >ai<l  Collier  and  Carli.^1  .. 
au'i  the  oidy  bid  made  at  the  seeond  sale  being  that  made 
by  (.'arlisle,  Avho  was  the  brother-in-law  of  said  llodgc. 

Thomas  J.  Perkerson,  then  Sheriff  of  Fulton  eounty,  in- 
stituted an  action  of  Debt  in  tlie  Superior  Court  of  said 
county,  to  recover,  for  the  use  of  the  said  llodge,  tlie  differ- 
en(;e  between  the  amounts  of  the  first  and  second  sale. 

On  the  trial  of  said  action,  the  plaintiff  introduced  the  fi 
fa,s,  with  the  levies  on  the  h)t,  and  also  proved  the  regular 
advertisement  of  the  sale,  and  that  the  two  sale$  occurred, 
and  that  the  property  was  bid  off,  first  by  Col!i(T,  an<l  sc- 
eondly  by  Carlisle,  as  before  stnted,  v.]\'\  that  the  notice  and 
statements  were  made  by  Collier,  as  to  liis  mortgage,  which 
are  herein  before  detailed,  and  closed  his  ease. 

The  defendant,  ('ollier,  then  offenMl  in  evidence  the  note 
and  mortgage  aforesaid,  his  counsel  stating  at  the  same  time 
that  he  was  prepared  and  expected  to  prove  that  the  proi)cr- 
ty  sold  for  its  full  value,  taking  the  amount  of  the  mortgage 
into  consideration;  and  that,  so  soon  as  the  said  Collier  was 
informi'd  by  an  Attorney  that  he  was  bidding  under  a  misap- 
prehension, he  did  not  make  another  bid,  and  tluit  the  said 
Willis  Carlisle,  the  other  bid<ler,  was  also  laboring  under  the 
same  mistake,  and  that  so  soon  h{?  was  informed  (»f  the  niis- 
tJike,  he  did  not  make  another  bid. 

The  Court  below  rejected  the  mortgage,  and  refused  to  al- 
low the  defendant  to  make  the  proofs  thus  offered  and  pro- 
posed to  be  made,  and  the  <lcfeiidant  e:<ceptcd. 

The  defendant  then  moved  the  Court  to  continue  paid  case. 
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for  the  purpose*  of  enabling  him  to  file  a  Bill  in  Equity,  to  re- 
lieve liiinsolf  from  the  mistake  so  made,  a.s  uforosaid,  stating 
ro  the  Court  that  h<^  was  prepared  to  prove  tlint  he  hid  at 
m\  Kale  undrr  a  misapprehension  of  his  legal  rights,  and 
that  tlie  said  Hodge,  for  wliosc  use  the  action  was  brought^ 
h.'id  sustained  no  daniage  hy  the  defendant's  failure  to  take 
N'liil  jiroperty  at  his  hid,  because  the  same  bnHight  its  full 
value  at  the  second  sale,  being  sohl  subject  to  his  mortgage. 

Tho  Court  overruled  the  motion  and  refused  the  continu- 
•Am\  holding  that  the  defendant  was  not  entitled  to  any  re- 
lief in  Ecpiity,  from  the  facts  slated  ;  to  which  ruling  and  ro- 
tiis:d  the  defendant  e.\ce])ted. 

Tlif  cvideiiee  being  chased,  the  Jury,  after  receiving  the 
t'hiirjre  of  thi^  Court,  returned  a  verdict  in  favor  of  the  plain- 
tiff, for  the  ^uui  of  iivc*  hundnMl  and  fifly-six  dolhirs,  with 
<*osts<)f  suit. 

The  defendant  assigns  error  upon  th(j  several  rulings  and 
•lecisions  of  the  Court,  and  seeks,  by  the  writ  in  ihiR  case,  n 
nn-fT^al  of  the  same. 

EzZARJ)  &  CoTxrKU.  for  the  plaintiflf  in  error. 

.J.  M.  k  W.  L.  Caljioxjn,  for  the  defendant  in  error. 

blfthr  Court. — Jenkin?,  J.,  delivering  the  opinion. 

Thi-i  action  was  instituted  under  an  Act  of  the  General 
As-f'inbly,  approved  Df^ceraber  27,  1^31,  entitled:  "An  Act 
'h'finiug  the  liability  of  purchasers,  at  Executor's,  Guard- 
ian's, Administrator's  and  Sheriff's  sales,  when  they  refuse, 
'^r  fail  10  comply  with  the  terms  of  such  sales.'' 

The  defence  sot  up  was,  that  the  def<^n«lant  bid  off  th(t 
property  under  a  mistake  of  Ijaw,  as  to  his  rights.  In  sup- 
port of  his  <lefenee,  the  <lefendant  offered  proof  thiit  he  and 
^he  only  other  bid«ler  both  bid  under  the  impression  that  the 
proct^'ds  of  tlic  sale  would  be  applied  first  to  the  satisfaction 
•jf  defendant's  mortgage — the  lien  of  which  was  older  than 
that  of  the  judgment  under  which  the  Sheriff  sold  the  prop- 
erty, but  which  ha<l  not  then  been  foreclosed — and  afterwards 
to  the  satisfaction  of  the  judgment.  lie  did  not  Icnow  (though 
he  and  all  present  were  cognizant  of  the  existence  and  tho 
VQperior  lien  of.  hia  mortgage)  the  legal  conBequcnco  of  hin 
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hid  would  be,  tlie  payment  of  the  full  ariiouiit  so  bid,  to  be 
appropriated,  first,  to  tlie  satisfaction  of  the  ju<lgmeut  cred- 
itors' demand,  and  then  to  the  use^  of  the  defendant  in 
Qxeeution,  leaving  him,  a.s  hi.^  only  means  of  .satij^fyinjr  his 
mortgaf^e,  rew)urse  upon  the  very  jn'operty  which  he  had  al- 
ready purchased  at  its  full  value. 

The  Court  refused  to  receive  this  evidence,  and  also  ni'm- 
♦jj  to  eontinut?  the  cause,  that  he  might  .seek  redress  in 
Equity.  And  to  thej:?e  rulings,  denying  him  relief  in  eithi'V 
jurisdiction,  defendant  excepted.  The  refusal  to  (runtinue. 
with  a  view  to  change  of  jurisdiction,  was  proper,  for  the 
reason  that,  if  plaintiff's  chiim  was  unfounded,  defendant's 
reyiedy  at  Law  was  ample. 

But  was  the  C<nirt  right  in  <lenying  his  defence  in  th(?  ac- 
tion pending  V 

It  was  argue<l  with  much  earne.-tness  that  the  terms  of  the 
Statute  are  positive — that  liability  to  i)ay  the  difference  be- 
tween the  amounts  of  the  first  and  second  sales,  is  the  inev- 
itable consequence  of  failure  o)*  refusal  to  pay  tiie  ]>urchase 
money  of  the  first  sale.  The  usee  in  this  action  is  the  <le- 
fendant  in  execution — the  previous  owner  of  the  property, 
the  plaintiif  in  execution,  having  been  satisfied  l^y  the  re- 
s^ile.  Suppose,  insteail  of  tlie  defence  here  set  up,  the.  de- 
fendant had  plea<led  and  ])r()ven  that  he  had  been  inducetl 
to  bid  for  the  property  more  than  its  value,  by  falsi'  and 
fraudulent  representations  of  the  plaintiff's  usee,  regarding 
the  property,  its  location,  the  improvements  ui>on  it,  or  other 
(iloments  of  value.  Surely,  in  such  a  case  it  would  not  be 
insisted  that  in  legislative  intendmeiit  the  plaintifi*  should 
take  advantage  from  his  own  wrong.  Then  there  is  no  such 
inevitable  consequence  resulting  from  the  Statute.  The  iu- 
toution  of  the  Legislature  was  to  give  a  more  summary 
remedy  in  such  cases,  not  to  make  contracts  entered  into  at 
8uch  sales  more  sacred  than  all  others. 

The  only  remaining  question,  then,  is.  whether  mistake  ol 
Law,  the  facts  being  clearly  understood,  is  a  good  defence  to 
an  action  brought  to  enforce  a  contract.  1'he  principle  in- 
volved has  been  settled  by  this  Court. 

hi  the  case  of  Culhrcaih  rt*,  Oulbrntth^  T  (Jci/.  Jieports^ 
64,  it  was  decided,  that  "money  paid  by  mistake  of  Lav, 
may  be  recovered  back,  in  an  action  for  money  had  and  re- 
oeived,  where  there  is  a  full  knowledge  of  all  the  facts;  jpro- 
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eidcd,  tho  mistake  is  cloarly  ])rovcu,  aiul  the  (lofen<laiit  cau- 
iiot,  ill  good  conricieuee,  retain  it."  Tho  same  principle,  prc- 
n>olj',  pervades  the  following  proposition  :  Mistake  of  Law 
is  a  good  tlcfenec  against  an  action  to  recover  money  under 
:i  contract  of  purchase,  where  there  is  a  full  knowledge  of  all 
(he  fiicts;  provided^  that  the  mistake  is  clearly  proven,  and 
tW  plaintiff  cannot,  in  good  conscience,  receive  the  money. 
There  was,  in  the  case  before  the  Court,  a  full  knowledge 
"f  Jtll  the  fjiets  at  the  time  of  the  sale.  The  defendant,  at 
the  triaK  took  upon  himself  the  onus  of  proving  tho  mistake 
clearly:  wnl  this  done,  the  inference  would  i)e  irresistible 
ihat  the  plaintiff  could  not,  in  good  conscience,  receive  the 
money.  The  defendant  oflcrcd  to  prove  that  the  price  paid 
for  the  land  on  re-sah',  (of  which  the  plaintiff  received  the 
W'fit)  added  to  the  sum  due  upon  defendant's  mortgage, 
»oiild  make  an  amount  about  ei^ual  to  defendant's  final  bit! 
.it  the  fir^t  sale,  and  fully  equal  to*  the  value  of  the  property. 
Tlur  property  was  sold  subject  to  defendant's  mortgage: 
*lion,  therefore,  the  property  shall  have  been  again  sold  to 
imtisfy  the  mortgage,  plaintift'  will  have  realized  its  full  value. 
.Shonhl  he  in  this  action  recover  the  difl'erence  between  the 
I  wo  sales,  in  amount,  he  will  thus  (according  to  the  case 
made  in  the  record,)  take  from  defendant  all  that  is  due  him 
up<*u  th(r  mortgage.  Can  he  do  so  in  good  conscience?  We 
*ay  not  that  defendant  is  entitled  to  a  verdict,  or  that  the 
vtrdict  rendered  was  wrong.  That  must  depen<l  upon  the 
proofs  made.  But,  believing  that  this  case  is  within  the  rul- 
infr  in  Culbrcath  vh,  Culhreath^  we  hold  that  the  Court  b(^ 
low  erred  in  ruling  out  defendant's  evidence,  thereby  deny- 
\u^  bim  his  defence,  and  for  that  reason  reverse  the  judg- 
ment. 

JLDGiMKNT. 

Whereupon,  it  i>  eonsidereil  and  adjudged  by  the  Court, 
liiat  the  Judgment  of  the  (Jourt  below  be  reversed,  because 
lie  Com-t  erred  in  rejecting  evidence,  offered  by  the  defend- 
wat,  to  show  that  he  had  purchased  the  property  for  which 
iic  was  sued  undcT  a  mistake  of  his  legal  rights :  and  in  hold* 
iuj:  that  such  mistake,  if  clearly  proven,  could  not  avail  him 
»  a  defence  in  this  action,  and,  further,  that  the  judgment 
auMl  verdict  in  the  Court  below  bo  t^et  aside,  and  «  new  trial 
"Mcred. ' 
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KOSEBERRY  m.  ROSEBERRY. 

\.  All  onlcr  of  Alni^isirales.  or  of  a  MagJAtrute,  before  wlioni  a  |>os.^e*iaory  wm- 
rant  is  rolurncd,  ili>mi#siiig  the  warrant,  witboul  any  rc;:*oni  .vtatcU  in  llic 
order,  or  u)>|)caring  in  llit*  roconl,  will  not  !.e  rcjfiirdtMl  a*;  ;in  a«ljijilicution  oi 
the  rijj[hl  •)('  possession  in  favor  of  tlie  Jefi.'iidant.  l»iU  ;:>  a  uon-siiit.  <ir  (IIk- 
iiklssal  in  the  nature  of  u  non-suit. 

•J.  It  is  tlie  duty  of  iho  Ma^'istrato.  or  Majristraliv*.  lr\in;;  sm'h  a  case,  (iinlesv 
it  be  dismissed  on  motion  of  plainlilFs  «?nunsel,  or  l»y  reason  of  WMiie  defi-'t. 
or  informality,  without  a  diK'ision  on  the  merits.)  if  they  find  from  the  evi- 
denre,  that  the  property  in  dispute  was  \\isX  in  the  peaceablo  possession  ol 
the  delendaht,  to  give  judpnienl  in  his  lavor.  order  ilje  property  to  he  deliv- 
cred  ow.T  to  him,  upon  iiis  com])Itani-e  with  the  requi^ilio^^t  of  ti.e  kSiatutf. 

;».  Il  il  appear  that  iailu-r  and  >on  Jive  li»;.'elher  on  Xhv.  promi>es  of  ihc  f.ilher. 
wher^  there  are,  aNo.  oerlain  slaves,  previou>Iy  ihe  properly  of  tl.e  Jathor, 
and  in  hi**  exclusive  pos>e'«'>ion,  hut  plai-ed  l:y  him  un«ler  the  eonirol  ami 
manairement  of  ih(;  son  ;  and  if  he.  eaj)rici()u.''ly,  leave  the  pronnse".  lakinp 
ihe  slaves  with  him.  tlie  fallier  in  entilleil  to  the  restitution  of  them  undiT  :• 
)K)5seKS0ry  warrant. 

rosaossDry  Warrant,  in  Newton  8uj)orior  Court.  Tried 
before  Judge  Cabanihh,  at  the  March  Term,  1S(J0. 

The  record  in  this  case  exhibits  the  following  state  of 
facts,  to-wit: 

On  the  10th  day  of  February,  l«SliO,  llicliard  Rosebcrry 
obUiined  a  Possessory  Warr;int  against  Robert  Roseberry. 
to  obtain  the  possession  of  four  ne^rro  shives,  to-wit:  Malissa. 
a  woman,  about  -4  years  old;  Nauey,  a  woman,  about  '2rl 
years  old;  Jesse,  a  boy,  about  10  years  old:  and  Esther,  a 
girl,  child  of  Malissa,  about  4  yeai'S  old. 

On  the  14th  of  February,  18()0,  the  ca-iie  came  before  J. 
W.  Ij.  Summers,  ]^,  V,  Garr,  and.  J*.  Reynolds,  Justices  of 
the  Inferior  Court,  for  a  hearing,  wJien  the  said  Justices  pas- 
sed the  following  order  (Ju-^tice  Reynolds  <li.vsenting,)  to-wit; 
'M)n  motion  of  counsel,  ordered  that  the  Warrant  be  dismiss- 
ed, after  the  testimony  had  been  heard,  and  argument  had.'' 

On   the   same  day  that  said  owler  was  passed,  the  said 
Richard    Roseberry  obtained   another  Possessory  Warrant . 
against  the  said  Robert  Roseberry,  to  recover  the  possoseion 
ot  the  same  negroes. 

On  the  21st  of  February,  1800,  the  case  made  by  the  se- 
cond warrant  came  before  the  same  Justices  of  the  Inferior 
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Conrt  fur  a  hearing,  wIh.'Ii  said  Jiitrticos  pnssed  tho  foHovrin<r 
«nlrr(tho  Paid  Reynolds  n^a in  disscntinf^,)  to-\vit: 

"It  is  ordtTcd  l>y  the  Court,  thnt  the  Warnint,  :ind  pro- 
<fc<linir>^  thereunder,  be  dismissiMl." 

Un  the  said  I^lst  day  of  Kebruary,  1<S00,  tJie  said  llieh- 
:ml  liosehrrry  obtained  a  thinl  Possessory  Warrant  ag?iin.st 
iho  s«Tid  Kobert  Koseberry,  for  th(i  r(K*ov(*ry  of  the  posses- 
sion <»f  the  same  negroes. 

On  tlie  2\Hh  of  February,  1S<)(),  the  ease  made  by  the 
thinl  Warrant  eame  up  for  trial,  before  P.  Key  nobis,  W.  S. 
Lu\  W.  D.  IVrry,  and  1>.  F.  ( 'arr,  JuslicM's  of  the  Inferior 
<Vinrt  of  Newton  eounty. 

Couiistd  for  tli(?  defendafit.  Robert  Roseberry.  moved  the 
Court  t«i  dismiss  the  sai<l  third  Warrant,  on  the  ground  that 
the  riirhts  of  the  parties  had  bet^n  settled  and  adjudicated 
njKin  a  former  warrant,  in  the*  same  Court,  and  between  the 
saim*  jmrties,  awl  relative  to  the  sjime  subje<'t  matter,  and 
thar  (he  plaintiff*,  Riehard  Ros<d)erry,  wns  thoreby  preclndcd 
^y  the  said  former  judgment  from  further  proeee<lings  by 
Possessory  Warrant. 

IV  -aid  Jnstices  overnded  the  nu)tioTi,  and  eonnsel  for 
r\w  (Irfendant  excepted. 

The  plaintiff,  Richanl  Rosi^berry,  intr<Mluee<l  several  wit- 
nesses, who  testified:  That  the  negnx's  in  <lispute  had  boon 
in  pos»<ession  of  i\w  plaintiff  for  a  nmiiber  of  years.  o?ie  of 
rhc'in  for  ten  or  twelve  and  another  for  eight  years,  and  the 
«tli*?rs  tor  sevenil  yc»ars;  that  tlie  <lefendtint,  who  is  the  son 
'»f  the  plaintiff,  lived  at  the  same  place  with  his  father:  that 
the  n<*;rroes  were  kept  on  the  old  man,  Richard  Roseberry's, 
place,  nnd  worked  thereon,  and  waited  on  the  plaintiff,  and 
seemed  to  be  nn<ler  his  control;  that,  for  these  reasons,  ihey 
th"Ught  that  the  negroes  were  in  posses>ion  of  the  plaintiff; 
thfit.  c^hhoiigh  the  defendant  lived  at  the  same  p1;ice  with  his 
fftther.  and  f^ome  times,  and  most  gentTally.  kept  the  negroes 
Jtt  work,  and  sup<Tintended  and  controlled  them,  the  witness 
th«iaght  niifl  supposed,  that  he  was  doing  so  tis  agent  and 
ovor-t-er  for  his  father;  that  the  defen<lMnt,  a  short  time 
after  rhe  death  of  General  Williamson,  wns  heard  to  say  that 
ki?  wanted  to  be  appointed  trustee  for  his  father,  as  the  old 
WflTj  wonld  spend  and  dissipate  the  property,  if  he  hnd  con- 
trol of  it:  thsit  the  defendant  lionght  meat,  some  two  years 
Wore  the  trial,  and  promised  to  pay  for  it  when  the  old 
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man's  cotton  was  sold,  which  he  did ;  tliat,  after  tlie  plaintifT 
married,  the  dt^fendant  moved  said  negroes  away  from  the 
old  uian'.s  [>hice  to  another  place,  some  half  a  mile  distant: 
the  removal  occnrrod  smne  timt^  after  the  2r)th  December. 
185i». 

Counsel  for  defendant,  a(;ain,  moved  to  dismiss  saitl  War- 
rant, on  the  p'ound  that  it  was  not  sustained  hv  the  evidence, 
and  that  the  evidence  did  not  mate  such  a  case  as  would  in 
Law  authorize  a  judgment  in  ])laintiflf's  favor. 

The  Justices  overrided  th(^  motion,  and  counsel  for  defend- 
ant excepted. 

The  defendant  then  introduced  several  witnesses,  who  testi- 
fied: Tliat  in  Deet^mber,  J8r)8,  and  at  other  times,  and  to 
different  jwrsons,  the  plaintiff  said  that  he  had  given  up  the 
iMigrocs  to  defendant,  who  was  to  keep  them  and  control 
them;  that,  to  another,  the  plaintiff  said  that  he  Inid  given 
tlie  negroes  to  defendant,  that  he  was  to  kee[),  control  and 
080  them,  and  supjK>rr  the  plaintiff:  that,  to  another,  the 
plaintiff  said  that  he  had  given,  up  all  his  claim  to  the  ne- 
groes to  defendant,  in  consideration  that  the  defendant  would 
support  the  plaintiff  during  life :  that  tl)e  defendant  use^l. 
worked,  and  controlled  ^ai<l  negroes,  feeding  and  clothing 
them,  and  paying  the  physician's  bills  for  attending  the  said 
negroes;  that  the  defendant  supported  the  ohl  man,  and 
paid  the  ex}>ensi's  of  the  farm,  living  wilh  tlie  plaintiff  at  the 
time. 

After  hearing  the  evidence  and  the  argument  <d*  coun^iel 
in  said  case,  the  said  Justices  (Carr  dissenting)  gave  the  fol- 
lowing Judgment,  to-wit: 

•'Upon  hearing  evidence,  Jis  to  the  question  of  possession, 
it  is  adjudged  and  ordered  l>v  the  Court,  that  the  defendant 
do  deliver  the  possession  of  the  said  negi'oes,  mentioned  ili 
said  Warrant,  to  the  plaintiff,  and  that  the  said  plaintiff  do 
execute  his  bond  with  good  security  in  the  sum  of  $(>,500, 
according  to  the  terms  (4'  th(»  Statute  in  sueh  case  made  and 
provided,  and  on  his  faihnv  so  to  do,  the  property  to  be 
turned  over  to  the  defendant  <m  his  giving  a  like  bond." 

The  defendant,  after  excepting  in  writing  to  all  the  afore- 
said rulings  and  <lecisions  of  the  said  Justices,  applied  for 
and  obtained  a  writ  of  Certiorari,  to  bring  uy>  all  of  the  pro- 
ceedings of  said  case  before  the  SuixTior  Court  of  said 
county. 
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Upon  hearing  the  said  Certiorari,  His  Honor,  E.  (i.  Cab- 
uni?s,  dismissed  the  Certiorari  and  affirmed  the  Judgment  of 
tlie  said  Justices,  and  the  writ  of  error  in  this  case  is  brought 
ro  review  the  «aid  judgment  dismissing  the  Certiorari. 

Clark  k  Lamau,  for  tlie  phiintiff  in  error. 

.1.  J.  Floyd,  for  the  defendant  in  error. 

Bif  the  Court. — Jknkins,  J.,  delivering  the  opinion. 

Tills  is  an  appeal  from  a  Judgment  of  th(^  Superior  Courts 
«»n  Certiorari,  sued  out  to  correct  alleged  errors  of  three  Jus- 
ilfos  of  the  Inferior  Court  of  Newton  county,  upon  the  trial 
of  a  IVsessorj  Warrant,  to  try  the  right  of  pos^^ession,  un- 
'k-r  the  Act  of  December,  18:^1,  entitled:  "'An  Act,  more 
effectually  to  quiet  and  protect  the  i)o.ssc?sion  of  personal 
property,  and  to  prevent  taking  j>o.sse.ssion  by  iVau<l  or  vio- 
lence." 

The  record  discloses  the  fact,  that  tliis  was  the  third  war- 
:-antsued  out,  within  the  present  year,  by  the  same  plaintiff, 
against  the  same  defendant,  for  the  s:inie  slaves.  The  first 
md  :jeeond  warrants  were  dismissed  by  order  of  the  Court 
of  original  jurisdiction,  but  upon  what  ground  does  not  ap- 
j>ear.  Upon  the  return  of  the  third  warrant,  counsel  for  de- 
fendant moved,  before  any  evidence  had  been  submitted,  to 
•lismiss  the  warrant  upon  the  ground,  tlmt  the  matters  in 
controversy  had  been  adjudicated  in  a  previoiLS  proceeding, 
i»y  the  same  plaintiff,  against  the  same  defendant,  in  the 
same  Court,  and  that  the  plaintii!'  was,  by  said  former  judg- 
ment, precluded  from  further  proceeding  by  i^ossessory  War- 
rant: which  motion  was  ovcriuled  and  defendant  excepted. 

After  hearing  the  evidence  and  the  arguments  of  counsel, 
the  Court  ordered  the  property  into  the  possession  of  the 
plaintiff,  upon  his  giving  bond  and  security  in  terms  of  the 
Act  above  recited.  Defendant's  counsel  excepted.  And 
upon  these  two  exceptions,  the  Certiorari  was  j)redicated. 
(in  a  hearing  of  the  Certiorari,  the  Superior  Court  sustained 
the  Judgment  of  the  Court  of  original  jurisdiction,  on  both 
;rrounds,  and  defendant  excepted  to  these  rulings. 

1.  The  orders  dismissing  the  first  and  second  warrants, 
wonld,'  by  their  terms,  indicate  that  there  had  been  no  judg- 
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meiit  upmi  tlio  merits — no  udjudicatiori  of  llie  rif;ht  of  pos- 
session, IhU  a  di.suii^sal,  owinp;  to  some  infoniiality,  or  iipwi 
the  iiiotiun  ot'tlio  plaiiitiiV,  wlio  may  liavo  (Wiicl  to  strengtheii 
his  cast'.  ^Hu'v  hear  a  .strong  resemblance  tg,  and  sue  in 
the  mil  lire  «;(',  non-suits,  citlier  voluntary  or  c()ni{>ul.>ory.  Ii 
iinisi  1k'  conceded  that  ;i  non-siiii,  or  an  ordei*  oi'  di>mi^.v1l  ii: 
the  nalirr*'  'A'  a  nun->ii't.  niiprhi.  under  certain  circumstances, 
be  the  ap|)i'().jirialc  disjMj.^iti(iU  <d'  such  a  cause.  Ct^aiusel  fur 
plaintiiT  in  error  ar^rued,  with  e^ual  e.irncsine:-s  ap.d  in;xc- 
uuity,  that,  under  the  ju'ovisions  of  the  Act,  no  othf-r  jiwlf:- 
ment  could  be  rend(ri d  in  favor  of  the  dtfendani.  \Vc  con- 
»itrue  the  Statute  difliivntly.  Thi^  is  its  lanjL'ua;j:e:  ''TIk' 
Judge,  or  Justice,  shall  hear  i'\ide\ice,  as  to  the  f|ue.^lion  of 
l>0bses8ion.  in  a  summary  way,  and  cau>e  the  siiid  negroes, 
or  other  chattels,  to  be  didivered  (»ver  to  the  party  from 
whose  jKjs.-^ession  the  same  were;  violently  or  fraiidiilenlly 
taken,  or  enticed  away,  ov  i'rom  whom  the  >an)e  abscumleci. 
or  /;.'  ivhom:  pean.ahlc  f^sma^ioH  C/irj/  loM  ii'tii''\"  Let  it  Ik* 
rememb(*red  tliat,  al  thi^timeof  tlie  hearing,  upon  tin'  rotiiru 
of  the  warrant,  tin  ]>rojK'rty  is  in  the  poss(?s.sio)i  oi'  neither 
party.  In  the  Vegiihir  course  ol"  ]>rocedurc,  uiuh  r  the  ex- 
plicit direct ion<  <d'  the  Sratiite.  it  nui-i  ha^e  been  s'i/.cd  b\ 
the  oilicer. 

U  i.:>,  \ii  the  helling,  in  ensioil>  of  ihe  L?i\,,  ::nii  a  .hulg- 
ment  oi' the  Coari,  ujxm  the  merits.  Wi mid  seem  inconclusive, 
without,  in  express  tmn.-,  avrardii^g  tb<^  fiituro  possrssioh  to 
one  or  the  other.  *  BuL  recurring  to  the  terms  of  the  Aci 
above  (piot(d,  which  {irc  directory  to  the  Magi- 1 rat v  iryiu^ 
llie  cas;\  all  doubt  vanishes .  Tliere  are  thioe  distinct  mem- 
bers of  the  Sentence  in  this  directory  chaise;  the  two  iir^t  oi 
which  \soidd  seem  to  indicate  llie  pkintiu  :i:  the  'piUty  iuto 
whose  posses>ion  the  property  should  be  ordered,  /.i'orideu. 
of  course,  thai;  the  evlthucc-  jusiiiied  it.  lir.i  the  thiAl  mem- 
ber, (v.hicli  i  have  ii:jijc!Md,)  may  r,'i'er  oiihiV  to  the  plain- 
tifi'  or  defendanl.  a  ^  ilu-  one  or  tliL:  <»tiier  ir.i.y  appear  tVoiis 
the  evidence,  to  l-e  \\u^  p-'^'^V  "''^  -i'^ho^r  rctucdhlf  pOifiiLfifwn 
they  (the  chattels)  iasi  were.  '  It  will  m^t  be  deuic-l  that 
cases  uiay,  and  often  do.  occur,  in  -whieb  tlu  evidence  thow.- 
that  the  defendant  is  that  pany.  Jntleed,  if  fii-.^  ]»iaiutiti 
fail  to  show,  by  evidence,  that  tiie  negroes  *-were  \ioleiitly. 
or  fraudulently  taken,  or  enticed  away,  or  absconded  from 
him,   or  were  bust  in  his  peaceable  possession."  it  results  iu- 
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evitably,  as  between  those  parties,  that  tbey  were  la^t  in  the 
}H.'Uceable  possession  of  the  defendant,  Jn  that  event,  the 
Statute  is  elearlv  mandatory  to  the  Magistrate,  "^to  eause 
ilie iiej!roe»,  or  other  chattels,  to  be  delivered  to  him/'  Fail- 
iiiirtodo  this,  lie  would  fail  in  his  duty,  and  this  we  will  not 
nrcsume  against  any  Magistrate,  unless  clearly  shown.  So 
•niLStruinjr  the  Statute,  we  cannot  rciziard  these  orders,  dis- 
uiis^in^  former  warrants,  as  adjudications  between  the  parties. 
•  2.  The  Court  below  is  said  to  have  erred  in  sustaining  the 
Jiidgment  of  the  Court,  of  original  jurisdiction,  awarding  the 
|Mi'<ios.<ion  to  the  plaintifl'. 

It  appears,  the  relation  of  father  and  son  existed  bctwe(^n 
fhi'jfo  parties  ;    that  they  lived  together  at  the  liomcstead  of 
the  father,   where   those   slaves  were;    that,   at  some   short 
tiino  previous,  tlu^  slaves  were  certainly  the  property  of  th( 
iatlier,  and  in  his  possession;  that  the  son  superintended  his 
business,  and   nianagcti  his   slaves :  that   the  son,  upon  the 
marriage  t>f  his  father,  abandoned  his  home,  and  took  the 
-iluves  with  liini,  without  his  father's  consent.     In  so  dohig. 
lie  must  have   used  either  violence,  or  enticement.     Several 
witnesses,  on  behalf  of  the  phiintifl*,  testified  to  his  posses- 
^im  up  to  that  time.     Other  witnesses  testified,  on  behalf  of 
lefeiidant,  to  his  control  of  the  slaves,  whilst  on  his  father's 
place,  and  to  sundry  declarations  of  the  father,  to  the  effect, 
that  '"he  had  given  u])  the  liegroes  to  defendant,''  that  ''he 
bad  given  the  negroes  to  defendant,"  that  ''he  had  given  up 
ail  his  claim  to  said  negroes  to  defendant."     None  of  these 
txprossions,  used  as  they  were,  whilst  the  parties  lived  to- 
L^ether,  necessarily  imply  change  of  possession — or  any  change 
tKVond  sucli  control  as  an  agent  or  overseer  would  have,  un- 
less they  be  considered  as  evidence  of  a  gift,  involving  the 
:dea  of  a  change  of  possession.     But  in  KvanHj  use,  ^c.  vs. 
iiowlmy^  at  tliis  Term,  we  have  held,  that  such  declarations 
are  insafiicient  to  prove  a  gift,     ^fhe  weight  of  evidence  is 
%ith  the  defen<lant  in  crroj'. 

JUDGMENT.' 

WherenpoTi,    it  is  considered  and  adjudged  by  tli(»  Court, 
that  the  JiTdirnriopt  of  the  Court  below  be  aflirmed. 
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I.  If  J.  i.'ollecits  money  for  C,  and,  when  sued  by  C.  on  a  diilt^rent  demand. 
cUim^  ii:«  a  credit  an  amount  paid  to  G.,  for  C,  a  part  of  which  paynirnt 
U'us  the  money  received  by  him  I'ur  C,  the  Statute  of  Limitatioua  will  noi 
interpose,  li>  protect  J.  from  accountability  to  C.  tor  the  money  then  col- 
lected and  paid  out  for  C. 

*J.  Newly  discovered  evidence,  notwithstanding^  it  relates  only  to  the  verlm! 
udmis»ion8  uf  the  party,  goings  to  show  that  he  has  recovered  wrongfully, 
is  a  ^'ood  jrround  for  granting  a  new  trial. 

Assumpsit  in  Fulton  Superior  Court.  Tried  before  Judge 
Bull,  at  the  April  Term,  1860. 

Janics  A.  Collins  brought  an  action  of  Assumpsit  in  Fulton 
Superior  Court  against  James  lioyd,  to  recover  the  sum  due 
on  a  promissory  note  given  by  the  defendant,  payable  to  the 

Elaintiff,  dated  the  27th  of  July,  1851,  and  due  the  25th  of 
k»cembcr,  1852,  for  eight  hundred  dollars,  with  interest 
from  the  date  of  the  note.  There  was  a  CRnlit  endorsed 
on  the  note  of  '"forty  dollars  and  twenty-five  cents,  amount 
of  J.  Gilbert's  note,"  and  dated  June  1st,  1857. 

The  defendant  pleaded  a  set-off  against  the  plaintiff's 
demand,  which  set-off  consisted  of  a  payment,  by  the  de- 
fendant, for  the  use  and  benefit  of  the  plaintiff,  and  at  his 
request,  of  three  hundred  and  fifty  dollars,  to  one  Joshua 
Gilbert. 

On  the  trial  of  the  case  the  plaintiff  introduced,  in  evi- 
dence, the  note  sued  on,  and  closed. 

The  defendant  then  proved  by  Joshua  Gilbert,  that  on 
tlie  13th  of  February,  1855,  the  defendant  paid  him,  for 
the  plaintiff,  a  Physician's  bill  of  two  hundred  and  eighty- 
one  dollars,  or  about  that  sum  ;  that  this  amoimt  included 
seventy-two  dollars  due  him,  by  Miss  Sarah  Venablo,  and 
four  dollars  due  him  by  Miss  Jane  Venable,  and  twenty- 
four  dollars  due  him  by  Miss  Julia  Bolton,  but  which  was 
all  charged  to  the  plaintiff;  that  plaintiff  told  the  witness 
to  settle  with  defendant,  and  it  would  all  be  right ;  the 
plaintiff  and  defendant  were  brothers-in-law,  and  had  been 
in  partnership  a  number  of  years  before  the  transaction 
between  defendant  and  witness.  In  answer  to  one  of  the 
cross  interrogatories,  to-wit :  ^^Did  defenc^ant  pay  you  any 
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money  V  If  hu  how  imich?  Was  not  the  principal  amount 
\m\  you,  paid  in  an  account  you  owed  Collins  &  Loyd  ?*' 
the  vitnesfi  stated:  "  Defendant  i)aid  me  some  money,  the 
amount  he  does  not  recollect.  I  owed  Collins  &  Loyd  an 
Jtcconnt;  the  amount  T  do  not  recollect.  It  was  a  small 
«pcoimt."' 

The  defendant  then  closed  ;  and  the  plaintiff,  in  rebuttal, 
••flfm'd  to  jnvive  hy  William  R.  Venahle,  "^'That  the  firm  of 
V'ollins  &  Loyd  was  dir^solved  previous  to  the  21st  of  Octo- 
k'x,  1)^47,  and  that  shortly  after  this  suit  waH  commenced  the 
•iefendant  told  witness  that  the  note  sued  on  was  given  for 
the  pnrcha^ie  money  of  a  city  lot  in  Atlanta.'*  Counsel  for 
'Iffoiidant  t»hjected  to  the  evidence,  and  the  objection  was 
•^iiMained,  and  the  evidence  repelled  by  the  Court,  the  plain- 
riff  pxorptine. 

The  plaintiff  then  offered  in  evidence  the  original  receipt, 
'>f  wliich  the  following  is  a  copy,  (th(^  execution  of  tho  8ame 
havincr  been  proven,)  to-wit : 

'•Atlanta,  Ca.,  Oct.  21st,  1847. 
"Received  of  Collins  &  Loyd,  the  account  against  Joshua 
^lilbert  for  three  hundre<l  and  nine  dollars,  thirteen  cents, 
which  I,  James  Loyd,  am  to  pay  Jas.  A.  Collins  one-half  of 
the  proceeds,  when  collected:  and  also  one  account  on  A,  H. 
Green,  dec'd,  for  one  hundred  and  twenty-nine  dollars  and 
seventy-three  cents.  JAMES  LOYD." 

To  the  introductiim  of  this  receipt  Counsel  for  the  defend- 
ant objected,  and  the  Court  excluded  the  evidence,  and 
plaintiff  excepted. 

The  plaintiff  then  introduced  as  a  witness  the  Hon.  Wm. 
Kzxard,  who  testified,  "That  in  1848,  he,  as  Administrator 
M'  A.  H.  Green,  deceased,  paid  to  the  defendant  tho  sum  of 
one  hundred  and  thirty  dollars  and  twenty-six  cents,  on  an 
;icc*)unt  in  favor  of  Collins  k  Loyd  against  the  said  dc- 
'^swl/*  Counsel  for  <lefendant  moved  to  withdraw  said 
iwtiraony  from  the  consideration  of  the  Jury,  and  the  Court 
^n'tnined  the  motion,  and  plaintiff  excepted. 

The  presiding  Judge,  amongst  other  things,  charged  the 
•Inrj- — 

••That  if  tho   accounts  of  Sarah   Venable,   Jane  Venable 

:md  Julia   Bolton  were  charged  to  the  plaintiff  by  Gilbert, 

>nd  that  the  same  were  paid  to  Gilbert  by  defendant  on  a 

^fement  between  the  defendant  and  Gilbert,  the  Jury  were 
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authorized  to  infer,  that  the  plaintiff  was  bound  for  the 
amount  of  the  accounts,  ut  tlio  time  they  were  paid»  without 
other  evidence  of  the  fact;"  to  which  charpe  plaintiff  ex- 
cepted. 

The  Jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
th©  sum  of  sevt'H  hundred  and  ninety-two  dollars  and  fifty- 
four  cents,  with  intereet  from  June  1st,  1857,  with  cost  of 
auit. 

Counsel  for  the  plaintiff  then  moved  for  a  new  trial  in  siaiil 
CHse,  on  the  following  grounds,  to- wit : 

1.  Because  the  Court  erred  in  repelling  the  evidence  of 
William  R.  Venable,  offered  by  the  plaintiff,  a^  hereiii 
before  stated. 

2.  Because  the  Court  erred  in  not  admitting  in  evidenci' 
the  receipt  given  by  defendant,  as  aforesaid. 

3.  Because  the  Court  erred  in  withdrawing  the  testimonv 
of  William  Ezzard  from  the  consideration  of  the  Jnrv. 

4.  Because  the  Court  erred  in  charging  the  Jury  as  hereiri 
before  given. 

6.  Because  the  verdict  of  the  Jury  was  strongly  and  de- 
cidedly against  the  weight  of  evidence  in  said  case. 
To  this  motion  for  a  new  trial,  was  added,  by  amendment, 
another  ground,  to-wit : 

0.  Because,  suice  the  trial,  and  since  the  adjournment  of 
the  Court  at  which  the  Rule  Nisi  was  applied  for,  tbf 
defendant  has  discovered  that  he  can  prove  by  Cicero 
II.  Chandler,  "that  the  defendant,  Jamos  Loyd.  toW 
said  Chandler  that  he,  Loyd,  only  claimed  a  deduction 
of  between  one  hundred  and  thirty  and  one  hundretl 
and  forty  dollars  from  the  note  sued  on  in  said  case:' 
which  testimony  did  not  come  to  the  knowledge  of 
plaintiff  until  after  the  trial,  and  after  the  application 
for  a  new  trial. 
This  last  ground  was  ^supported  by  the  affidavits  of  thi- 
plaintiff  and  the  said  Cicero  H.  Chandler. 

The  presiding  Judge  overruled  the  motion  for  a  new  trial: 
and  this  decision  is  alleged  to  be  erroneous,  and  u  reversal 
of  the  same  is  asked  by  the  plaintiff  in  error. 

-    BiiKCKLKY  &  HoYT,  for  the  plaintiff  in  error. 

Bks^rd  &  OoLiJBB,  for  the  dofendacnt  in  error. .    . 
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Hi/tLc  Vovrt, — Lumpkin,  J.,  delivenng  the  opinion. 

OoUlns  Micd  Loyd  on  :i  pronnssory  note  lor  IjpiSOU,  given  iii 
July,  1S51,  and  du(^  '2o\]\  of  DccoinlxT,  186'2,  with  interest 
(rum  (hito — the  considenition  tor  wliich  wn;-?  a  lot  sold  in  the 
city  of  Atlanta,  by  (Jollius  lu  Loyd. 

Ti»  this  iKJtitin  the  dufondant  ])leadcil  a  set-oft*  of  <if281, 
jiaiilby' hinj,  for  the  plaintift*,  to  one  Joshua  Gilbert,  on  a 
iiiedicul  acruunt,  diu-  by  Jiovin^  (i.  Collins  to  Dr.  (.lilbert. 

is  ;j,  reply  to  tliis  plea  nf  set-oft*  the  plaintift'  propo.sed  to 
prove  the  following  faei.-.  f(j-\vit:     That  previou:-  to  the  year 
1847  lie  and  Loyd  had  been  jiartners!  in  trade:  that  a  disHO- 
luiioii  took  place  before  the   21>t  of  Oetober  of  that  year  ; 
iliat  on  tho  <lHy  last  aforesaitl  Loyd  reeeipte<l  t(»   tlie  iirm  of 
Collins  ^   Loyd  lV»r  an  aecount  dur  the  firm  by  l)i\  Gilbert 
I't' $30y  lo,   promising   in   the   body  of  the   reet'ipt   to   pay 
uviT  an  account   to   (Jollins  for  wL»ne-half  of  said  firm  del)t, 
when  collected.     And  in  eoinicetion  with  this  receipt  Collins 
n-Iied  on  the  evidence  of  Dr.   (Tilberi    to   establish  that  this 
aci-dunt  due  by  liim  to  the  linn  was  included  in  tho  settle- 
inont  between  Ijoyil  and  liimself,  made   in  February,   I85r), 
ilic  time  when  Loyd  claims  to  have  paid  the  $-^1  for  Col- 
lins— Collins    insisting   that   in  the  $-81    wa>  inclu<led  the 
oiit-half  of  Dr.  Gilbert's  firui  <lebt  coming  to  him,  namely. 
il'A  r>Gi.      In  other  words,   that  that  amount  of  the  $281 
was  paid  with  his  own  money :  ami  that,  consequently,  instead 
»f  Loyd's   being  emitlod  to  a  credit  of  §:i81,  he  could  only 
rlaun  tho  diflerence  betv.eeJi  $2^1  and  i^Lji   'ii)\. 

Dr.  Gilbert  wa.s  examine<l  by  commission,  by  Loyd,  and 
very  closely  cross-questioned  by  the  plaintift',  as  to  the  man- 
lu-r  in  which  the  ^2^1  was  paid — whether  iji  money  and  how 
much — and  whether  an  account  due  by  him  1o  Collins  &  Loyd 
was  not  taken  into  the  settlement  ? 

IL.-i  answer  is  unsati>faetory.  Jlc  an&wers  :  "The  defend- 
ant, (viz:  Loyd,)  paid  him  i*otne  iNoncj/^  the  amount  he  cannot 
recollect.  It  was  a  small  account.  The  money  was  paid 
the  day  tho  receipt  bears  date,  (namely,  his  receipt  for  $281, 
|«id  by  Loyd  to  him.  for  Collins.)  'rhat  was  the  day  of 
"cttlement." 

His  Honor,  the  presiding  Judge,  on  the  i<lea  that  the  re- 
ivipt  given  by  Loyd  to  Collins,  in  1847,  was  barred  by  the 
AuXxkie  of  JjimitatioiiMy  and  tliat  if  the  money  bad  been 
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collected  by  Loyd  the  presumption  was,  it  had  been  account- 
ed for,  or  from  .some  otlicr  consideration,  rulejl  out  Loyd's 
receipt  for  the  Gilbert  debt  to  the  firm. 

We  cannot  concur  in  this  view  of  tlie  transaction.  There 
\»  not  a  particle  of  proof  that  tliis  account  wa5t  settled  prior 
to  February,  ISof).  Tlie  fact  tliat  there  were  counter-claims 
outstanding  between  these  i)arti(^s  may  explain  the  cause  of 
this  delay.  It  is  dear,  from  Gilbert's  testimony,  that  the 
whole  amount  of  the  §281  paid  ])y  Loyd  to  him,  for  Collins, 
wa^s  not  in  money.  Gilbert  says,  ^^xonw.  monct/  wa-*  paid;'* 
from  which  it  may  be  fairly  inferred  that  a  j)ortion,  at  least, 
if  not  the  bulk  of  the  payment,  was  in  something  else.  The 
witness  swears  there  was  a  small  account  due  by  him  to 
Collins  iNc  Loyd ;  ami  it  is  deducible  from  his  language,  that 
that  account,  be  it  more  or  less,  was  included  in  the  settle- 
ment. 

Now,  if  there  was  any  other  account  due  by  Gilbert  to 
Collins  i  Loyd,  except  the  one  receipted  for  by  Loyd  in 
1847,  why  was  it  not  shown?  It  was  an  affirmative  fact 
and  susceptible  of  easy  proof.  But  again :  the  firm  of  Col- 
linB  &  Loyd  having  dissolved  prior  to  October  1847,  it  almost 
amounts  to  a  demonstration  that  there  was  but  the  one 
account,  and,  therefore,  the  one  taken  into  the  settlement. 

And  if  the  $281  was  paid  in  part  by  Collins*  money,  the 
Statute  of  Limitations  is  not  in  his  way,  nor  will  it,  till  the 
end  of  time  ;  but  will  come  up  for  his  protection  whenever 
Loyd  seeks  to  hold  him  responsible  for  the  $281. 

A  new  trial  was  asked  by  Collins  on  the  ground  that,  since 
the  trial,  he  had  discovered  that  he  could  prove  by  one  Cicero 
Chandler  that  Loyd  had  stated  to  him  that,  instead  of  ^281. 
there  was  only  some  one  hundred  and  thirty  or  one  hundred 
and  forty  dollars  due  him  by  Collins;  and  Chandler  givci* 
his  affidavit  that  he  will  testify  to  this  admission,  should 
there  be  a  re-hearing. 

The  Judge  repudiates  this  ground  for  :r  new  trial,  not 
because  the  proof  is  cumulative  merely,  as  that  it  is  not 
pertinent  to  the  issue,  or  that  there  has  been  any  want  of 
diligence  in  not  finding  it  out,  but  to  discourage  the  practice 
of  making  this  sort  of  testimony  the  ground  for  a  new  trial. 

Now, -while  we  may  concur  with  our  Brother  upon  his 
view  of  what  the  Law  ought  to  be,  we  do  not  feel  at  liberty 
to  deprive  a  party  of  a  clearly  recognised  right,  allowed  to 
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liim  bv  law,  on  the  score  of  policy.  Our  Statute  only  for- 
bids the  granting  a  now  trial  upon  newly  discovered  evidence 
which  is  cumulative  merely,  and  not  because  the  witness 
proposes  to  testify  as  to  the  verbal  statement.s  and  admis- 
mi%  of  the  party ;  and  the  more  especially  should  the  new 
trial  be  awarded,  because  the  declarations  made  by  Loyd 
corresponds  so  nearly  with  the  other  fa(;ts  developed  in  thift 
wse,  and  all  going  to  show  that  the  defendant  has  obtained 
a  credit  for  too  large  n  sum  by  the  difference,  at  least,  be- 
tween $281  and  ?154  56*— the  one-half  of  the  account  due 
by  Gilbert  to  the  firm  rif  Collins  &  Loyd — to  say  nothing  of 
the  mistake  in  calculating  interest  on  the  note  sued  on. 

JlJDdMENT. 

Wherenpon,  it  is  considere<l  and  adjudged  by  the  Court, 
that  the  judgment  of  the  Court  below  be  reversed,  upon  the 
sroand  that  the  Court  erred  in  not  granting  a  new  trial. 


MACON  &  WESTERN  RAILROAD  COMPANY 
vn.  McCONNELL. 

'■A  wood  pile  o>'<tiio  Mncon  \'  Western  Railroad  Company  took  lire,  froiii  the 
engiiM;  paHsins;  or  i<tanclin^  near  it.  at  the  .loncsboro'  Stntton,  and  the  firv 
oofniDiinio«t«il  from   the  wood  pil«.'  to  tho  phiintin''«i  hous^c  and  destroyed  it. 

l-fiiat  the  lluad  had  the  ri^ht  to  liavu  tiic  wood  pile  at  tiiat  Station,  in  ^iich 
qaantitiei^  and  to  sucii  (extent  aa  its  agents  or  employees  thought  proper,  &e. 

'••Thai  it  i»  error  in  tho  Court,  alter  layin;^  down  the  rule  ofdefendant'tf  lia- 
bility correctly,  lo  add  a  <|U!iIifu'alion  that  has  the  eflect  o(  ne.i;«tivin;jr  :»ueh 
rale. 

^.  To  mbe  the  Road  liable  for  the  burning  of  tho  house,  it  inui«t  be  i>howu  af- 
finutively.  that  «  fire  originatcHl  from  some  act  of  grofs  neglect,  or  care 
fr^vtbe  iNMTt  of  it*  agnu  OT  employeeB. 
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Action  for  Damages,  m  Clayton  Superior  Court.  Tried 
hotbre  Judge  Bull, 

This  was  an  action,  lirouglit  bv  William  N.  McConnell, 
against  the  Macon  &  Western  liailroad  Company,  to  recover 
dama^^es  for  certain  buildings  and  other  proj)erty  of  the 
plaintiff,  which,  lie  alleged,  was  destroyed  by  fire,  through 
carelessness  and  negligence  of  the  said  Company,  and  itn 
agents  and  employee."^. 

Tin;  evidence  in  this  case  disclosed  the  following  state  of 
facts,  to-wii : 

The  Macon  &  Western  Railroad  Company  had  a  wood  and 
water  elation  in  the  town  of  Jonesboro',  and  had  hauled  up 
a  large  (juantity  of  dry  ])ine-wood,  some  of  which  was  rich 
lightwood,  :ind  the  same  was  thrown  out,  and  lay  along  and 
very  near  the  track,  for  a  distance  of  from  one  hundred  and 
twenty-five  yards  to  one  hundred  and  fifty  yards;  the  wood 
was  not  put  up  in  cords,  or  a  compact  pile,  but  was  a  con- 
fused heap,  six  or  eight  feet  high,  twenty  or  twenty-five  feet 
wide,  and  between  a  hundred  and  twenty-five  and  a  hundred 
and  fifty  yartls  long,  and  within  twenty  or  twenty-five  feet 
of  the  house  of  the  phiintiff',  McConnell;  the  wood  was  all 
on  tli(^  space  covered  by  the  Company's  right  of  way,  which 
was  fifty  feet  from  the  track,  each  way:  there  was  a  grent 
deal  of  wood  used  by  the  (Company  at  the  station  in  Jonos- 
boro',  from  which  six  or  eight  trains  moyq  supplied  every 
day:  thnt,  on  the  i24th  day  of  Marrh,  ISAf),  there  was  about 
three  hundred  cords  of  wood  at  the  station,  but  not  more  than 
was  necessary  for  the  use  of  the  Company's  Road  at* that 
place,  and  that  the  wood  would  not  have  lasted  more  then 
three  months:  that  it  was  customary  for  the  Company  to 
haul  up  to  the  station  in  the  winter,  or  the  first  of  the  spring, 
wood  enough  to  last  through  the  summer,  but  it  was  nottusual 
to  cord  up  the  wood;  that  there  had  been,  at  different  times,  a 
much  larger  quantity  of  wood  at  said  station,  which  had  been 
established  ever  since  the  Com{)any's  Tload  was  completed 
to  Jonesboro',  and  for  several  years  before  the  house  of  the 
plaintiff  was  built;  that,  on  the  said  24th  day  of  March. 
which  was  a  very  dry,  windy  day,  and  whilst  the  engine  and 
freight  train  of  the  Company  had  stopped  on  the  track,  the 
said  wood  pile  caught  fire,  and  communicatod  the  same  to 
the  dwelling  house  of  the  plaintiff,  McConnell,  and  which 
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mntimiod  to  Kprcad,  until  his  dwoHin^  house,  imd  Pome  of 
liis  furniture,  his  kitclicn,  his  sitioke-house,  hiy  well-house. 
'lis  corn  crib  and  corn,   his  shop,  :m<l  feneing,  and  wagon. 
•Aerc  all  consumed ;  that  the  \vo<kI  pile  was  very  near  to,  and 
oil  tW  Kast-side  of,  the  track,  and  between  the  track  and 
plaintiff's  houst' :  that  tlu^  wind  was  blowing  from  the  West, 
•mii  tlic  blaze  from  the  fire  extended  from  the  wood  pile  to 
the  lioijje  of  plaintiff,  and  some  times  above  and  beyond  it, 
at  times  covering  it  up,  as  it  was  raised  by  the  wind;  that 
the  firo  was  finst  <liseovered  nejir  where  the  engine  and  train 
vrcre  standing  on  th(»   tniek:  that  the  engineer  was  eating 
'linner  when  the  alarm  of  lire  was  given,  and  jumped  up  and 
ran  to  iiis  engine,  which  was  left  in  charge  of  the  fireman 
whilst  he  was  at  di?jner;  that  the  fireman  usually  shifted  the 
'•ar.r.  and  was  very  competent  for  that  service,  anil  was  en- 
::agodiu  that  si-rvice  at  the  time:  that,  if  the  wood  had  been 
pikvl  iij)  carefully,  or  ]t\\t  in  cords,  it  would  not  have  covered 
nmro  than  about  half  \\\r  space  it  clid,  and  would  not  have 
''Xt<*ndcd  along  the  tra(^k  as  far  as  plaintifi^s  house,  and 
^vohW  n(»t  likely  have  communicated  fire  to  it:  that  the  en- 
^'im'.  which  was  at  the  station  at  the  time  of  the  fire,  was  in 
<rooil  order;    that   it  had  a  spark-catcher,  whieh,  together 
nitJi  rJio  ash-pan,  were  in  good  order;  that  the  shutter  of  an 
■i^h-pan  can   be   raised,  so  as  to  let  out  the  ashes  when  the 
wind  \:i  blowing,  and  that  of  the  engine,  which  was  at  the 
^tiition,  was  generally  kept  open  a  little,  to  admit  a  draught: 
:li.it,  if  the  fiie  was  caused  by  any  carelessness  or  negligence 
"ftlic  persons  having  the  care  and  management  of  the  train, 
die  conductor  nor  engineer  (both  of  whom  were  sworn  and 
testified  in  the  ca-^e.)  did  iiot  see  it,  or  know  it,  but  that,  on 
rhe  contrary,  the  em])loyeos  of  the  Company  u-ed  the  ordi- 
nary care  and  dili«rence  in  the  manai^ement  of  said  train: 
that,   in  the  judgment  of  one  of  the  witnesses,  the  fire  could 
have  l>een  extinguished  by  the  train  hands,  at  the  time  it 
waf^  fiitt  discovered,  but  such  witness  di<l  not  rotate  how  many 
train  hands  there  were,  nor  where  they  were  at  the  time  the 
fire  was  first  discovered;  that  the  plaintiff's  property,  which 
was  consumed  by  the  5i*<N  was  worth,  in  the  aggregate,  about 
fifteen  hundred  dollars. 
The  testimony  being  closed,  the  Court  charged  the  Jury; 
"That  the  Macon  &  Western  Railroad  Company  is  a  char- 
tered Company,  having  the  right  to  nsc  all  the  rights  con- 


im  SUPREME  COUliT  OF  GEORGIA. 

Macon  &  We«tera  Railroad  Company  vjt.  McTConoeli. 

feiTCil  Oil  it  by  its  charter,  as  fully,  ami  to  iLu  same  extent, 
as  an  iufUvidual  has,  to  enjoy  his  Ic^ul  ri;rhts:  that  amon^m 
those,  Ls  the  right  to  use  their  cars  and  eii^rincs,  to  have  then- 
wood  and  water  stations  at  convenient  phices,  and  all  the 
appliances  necessary  to  the  complete  enjoyment  of  all  their 
chartered  privileges;  that  they  have  a  right  to  provide  and 
keep,  at  their  several  stations,  such  supplies  of  wood  as  may 
be  necessary,  not  only  for  present  but  for  future  use,  as  cir- 
cumstances may  require,  and  they  are  the  Judges  of  wha- 
amount  is  necessary.  An<l  they  are  not  responsible  for  act 
eidonts,  happening  from  the  exercise  of  their  rights,  unles.H 
thoe^e  accidents  result  from  the  gross  negligence  or  careless- 
no88  of  the  employees  or  agents  of  the  Road.  The  plaintiff 
must  prove  tliat  the  injury  complained  of  did  result  from 
such  culpable  negligence  or  carelessness. 

"The  amount  of  diligence  required  is  just  so  much  as  an 
ordinarily  prudent  man  would  use  in  his  own  aftairs.  If  a 
man  choose  to  build,  or  buy  a  house,  in  close  proximity  to  a 
Railroad  station,  where  wood  is  ordinarily  kept  for  the  iLse 
of  engines,  he  does  so  at  his  own  risk.  He  voluntarily  un- 
dertakes to  incur  the  ordinary  risks  incident  to  such  a  locu- 
tion, and  if  his  house  is  burned,  without  the  culpable  iiegli- 
goncc  of  the  agents  or  employees  of  the  Company,  he  has  nu 
redress  against  them.  I  le  is  presumed  to  take  the  risk  himself. 
But  this  presumption  does  not  arise,  if  the  location  of  the 
wood  pile  is  changed  after  he  builds  or  ])uys.  JMaintiffs 
counsel  contend  that  the  Company  was  guilty  of  culpable 
negligence,  in  accumulating  an  unnecessarily  dangerous 
quantity  of  wood  in  immediate  proximity  to  the  plaintiff'^' 
premises,  in  such  manner  and  quantities  as  the  interests  of 
the  Road  did  not  require.  On  this  point,  as  licfore  remark- 
ed, the  Company  have  the  right  to  liave  their  wood  stations 
at  such  points  as  are  necessary,  and  they  are  no:  required  t<» 
keep  just  so  much  (and  no  more)  as  is  necessary  for  ]»resont 
wants,  but  they  have  the  right  to  keep  such  supply  as  will 
secure  them  against  the  danger  of  having  their  stock  exhaust- 
ed at  a  time  wlien  it  would  be  inconvenient  to  supply  it,  and 
they  must  aiccessarily  bo  the  judges  of  this  matter;  aud  to 
make  the  Company  liable,  the  j)htintifl*  must  jirovc  affirma- 
tively that  the  quantity  was  unnecessarily  large,  or  uuueces- 
sarily  extended  within  dangerous  proximity  to  the  phuntiflr> 
premises,  and  that  the  injury  resulted  from  that  fii^ct.    What 
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wuuU  be  gro?;*  negligence  uuder  one  set  of  circuuiMtanccs. 
luiglit  be  no  negligence  under  another;  by  way  of  illustra- 
lion:  A  man  burning  out  liis  chiuiney  with  u  bundle  of  fod- 
•ler,  on  u  dry,  windy  day,  and  thus  .setting  fire  to  his  own  or 
liiit  neighbor's  house,  would  be  guilty  of  gross  negligence, 
whikt  it  would  be  no  negligence  at  all  if  done  on  a  rainy 
lav.  I  intimate  no  opinion,  as  to  the  facts  of  this  ease,  as 
1  always  carefully  avoid  assuming  any  fact  whatever  to 
aave  been  proven,  in  giving  my  charges  to  the  Jury,  nor 
•lidlilo  so  on  the  former  trial,  and,  though  reversed  on  thai 
^'roond,  I  am  confiilent  that  neither  the  Jury  or  tlie  counsel 
*o  understood  me,  though  the  Supreme  Court  did.  The 
charge  then  carried  up,  was  not  in  the  exact  language  of  this 
charge,  though  correct  in  substance. '' 

The  Jury  returned  a  verdict  for  tlie  plain tifi*  for  fifteen 
iiaudrtd  and  twenty-five  dollars,  with  cost  of  suit. 

Counsel  for  defendant  moved  for  a  new  trial,  on  the  fol- 
lowing grounds,  to-wit: 

1.  Because  said  verdict  was  contrary  to  Law  and  evidence. 

i  Because  .^aid  verdict  was  decidedly  against  the  weight 
of  evidence,  and  without  sufficient  evidence  to  support 
it,  and,  therefore,  illegal  and  wrong. 

4  Because  the  Court  erred  in  charging  tlie  Jury  as  befori' 
set  forth. 

The  presiding  Judg<?  refused  the  new  trial,  anil  tlie  object 
'it  tlic  writ  of  error  in  this  ease  is  to  reverse  that  decision. 

TinwELL  k  WooTEX,  for  the  phiintiff  in  error. 

J.  M.  k  W.  L.  ('AiJiuuN  k  J.  F.  JoiiNtiON,  for  the  defend- 
ant in  error. 

8^  tJii'  Court, — IjVon,  J.,  delivering  the  opinion. 

The  Court  charged  the  Jury:  *-That  the  Macon  &  AVest- 
-:m  Railroad  Company  is  a  chartered  Company,  having  the 
ri^t  to  use  all  the  rights  and  privileges,  conferred  on  it  by 
ita  charter,  as  fully,  and  to  the  same  extent,  as  an  individual 
lito  to  enjov  his  legal  rights.  That,  amongst  these,  is  the 
light  to  use  their  cars  and  engines,  to  have  their  wood  and 
initer  statioiii^  at  convenient  places,  and  all  the  appliances 
n«ees8ar]r  to   a  complete  enjoyment  of  all  their  chartercyd 
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privileges.  That  they  have  the  ri«]rht  to  provide  and  keep, 
at  their  several  stations,  such  supplies  of  wood  as  may  bo 
necessary,  not  only  for  present,  hut  for  future  use,  h<  eir- 
cmnstanees  may  require — and  they  are  tlw  judges  of  what 
amount  is  necessary;  and  they  are  not  responsil)le  for  acci- 
dents happenin^j  from  tlie  exercise  of  these  rights,  unless 
these  accidents  result  from  the  gross  ncgligeneo  or  ear^-less- 
ness  of  the  employees  or  agents  of  the  Koad,  and  the  plain- 
tift'  must  ])rove  that  the  injury  complained  of  did  result  from 
such  culpahle  neglect  or  carelessness.  The  amount  of  dili- 
gerice  rerjuired  is  just  so  much  as  an  ordinarily  prudent  man 
could  use  in  his  own  affairs.  If  a  man  chooses  to  build,  or 
buy,  a  house  in  close  proximity  to  a  I  load  station,  where 
wooil  is  onlinarily  kt^pt  for  the  use  of  the  engines,  he  does 
so  at  his  own  risk.  He  voluntarily  un<lertakes  to  incur  tlic 
ordinary  risks  incident  to  sudi  a  locaticni,  and  if  his  house  is 
burned,  without  the  culpable  negligr'nce  of  the  agents  or  em- 
ployees of  the  Oompany,  he  has  no  redress  against  them.  *' 

1.  We  think,  the  charge  so  made,  fairly  ])resented  the 
Law  of  this  case.  But  when  the  Court,  in  a  subsequent  ])or- 
tion  of  this  charge,  added:  '•And  to  make  the  (.-ompany 
liable,  the  plaintiff  must  prove,  aftlrmatively,  that  the  quan- 
tity (of  woo<l)  was  unnecessarily  large,  or  unnecessarily  ex- 
tended within  dangerous  proximity  to  the  ])laintifl''s  prem- 
ises, and  the  injury  resulted,"  &:c. 

2.  We  think,  he  committed  error;  for  it  was  repugnant  to 
the  charge  he  had  already  given  to  the  Jury.  Ff  the  Koad 
had  the  right  to  collect  and  have  wood  at  the  station  in  8uch 
(juantities  as  they  think  proper  or  necessary,  e.nd  of  which 
they  were  to  judge,  the  Jury  Iiad  no  right  to  consider  the 
quantity  of  Avood,  or  its  extent,  in  considering  whether  the 
Uoad  was  liable  for  the  injury,  nor  its  proximity  to  the 
plaint iif,  so  long  as  it  was  their  right  to  put  their  wood  at 
that  [»lace.  The  eflect  of  this  (juali  Ilea  (ion,  we  think,  ncga- 
tive<l  the  principle  the  Court  had  previously  given  to  the 
Jury,  and  which,  we  think,  to  ])e  the  Law  of  the  case. 

•  3,  But,  we  thin-k,  the  plaintiff'  in  error  is  entitled  to  a 
hew  trial  on  another  ground,  and  that  is:  the  verdict  is 
strongly  ajid  decidedly  against  the  weight  of  the  evidence 
ami  Law.  Instead  of  showing  that  the  Road,  or  its  em- 
ployees, were  guilty  of  any  gross  or  culpable  neglect,  which 
was  necessary  to  charge  the  Road  with  the  plaintiff's  dan- 
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.igen:  (jr  injury,  iha  cviflonco  ilisc1os«Ml  not  thf»  sliVlitcst  ne- 
)rIectof  Hiiy  cliaractcr.  The  day  was  it  vory  <lry  mid  windy 
one.  but  the  plaintiffs  were  oblirrcd  t(»  use  fire  in  tlio  running 
of  tho  engine??,  and  in  runnin«x  Iheni  along  tlie  Road,  even 
apnn  ilicir  own  ])roperty,  and  in  the  pnrsnits  of  their  ordinary 
iind  daily  vocations. 

Thorc  is  n<)t  one  fat't,  to  wliicli  may  l>o  pointed  as  neglect, 
'T  till'  want  nf  due  care  and  attention.  The  fact  tlint  the 
usL-pMii  was  kept  a  little  open,  is  pointed  to  a<  a  eircnm- 
.•^trimv.  The  testimony  is:  that  this  was  usual  and  neccs- 
>nry,  .ind  tiiat  the  j)an  was  in  ;2;ood  order.  Another  eircum- 
^fanc;^  is :  that  the  fireman  was  allowed  to  manage  the  en 
dnc.  in  shifting  the  cars,  that  took  place  that  day  at  the 
>tation.  The  testimony  is:  that  this  was  usual,  and  that 
li'"  was  couipcrtent  for  that  purjK)S(».  Another,  and  the  only 
olljj.T  fact,  tliat  1  can  think  of.  was  referred  to,  nnd  that  wa^-. 
fliat  tlir  employees  did  not,  at  once,  drop  (rvery  thinj^  else 
flml  try  to  supjiross  the  lire,  or  prevent  the  injury.  1'heir 
first  duty  wai*  to  save  the  ]) roper ty  in  their  cars,  and  whicli 
w;is  exposed  to  the  fire.  After  this  was  <lone,  T  believe. 
it  W2S  not  denit'd  but  that  they  rendered  all  the  assistance 
flicy  could. 

To  make  the  Railroad  Company  liable  for  this  injury,  it 
iiiust  he  shown,  affirmatively,  tluit  tho  fire  occurred  from 
M»ine  jjositive  act  of  netrlect  or  carelessness  on  the  part  of 
liie  CTiiployees  of  the  Roiul.  This  was  not  <lone,  and  until  it 
is,  the  plaintiff  in  error  cannot  be  held  liable  for  the  misfor- 
tJ!nc«  of  tbe  defendant  in  error.  So  a  new  trinl  niust  be 
granted. 

JUDGMENT. 

^Vhereupon,  it  is  considenMl  and  adjud;rcd  by  the  Court, 
that  the  Judrrment  of  the  Court  below  be  rev(Tsed.  The 
Court,  nftcr  laT-inff  down  the  rule  correctly,  that  the  plaintiff 
in  error  h.id  the  right  to  keep,  at  their  sevenil  stations,  such 
"opplies  of  wood  as  may  be  necessary  for  present  or  fntiAre 
tt*e,  and  that  they  arc  the  judges  of  what  is  necessary,  aUd 
that  thev  wore  not  liable  for  any  accident  that  may  hap])en 
from  the  exercifie  of  any  of  their  rights,  unless  it  resulted 
fnrn  the  gross  negligence  or  carelessness  of  its  employees, 
m-ed  in  qualifying  ftuch  rule,  by  plmrging  tho  Jury  that  the 
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plaintiffs  must  prove,  affirmatively,  that  the  quantity  of  ir« 
on  hand  was  unnecessarily  large,  or  unneccusarily  extende 
The  Court  should  luive  granted  a  new  trial  on  this  groan< 
and  on  the  additional  grounds  that  the  verdict  was  contnu 
to,  and  witliont  evidence,  and  against  Law. 


LOYD,  PERHYMAN  &  MIFiLS  r;^.  HICKS. 

L  The  Court  of  Equity  of  the  Stale  of  Tenne**ec*  have  juri^dictioo  of  pi 
wons  residing  in  the  i^Uite  of  Georgia,  who  are  pnrticH  to  )>roi*eedines 
that  Court,  and  who  uppeur  and  answer,  and  are  heard  in  the  saiue. 

■J.  A  decree  in  Equity  is  the  judgment  or  sontener  of  a  {troceedin^  in^titul 
in  that  Court,  and  no  other  in  necessary. 

'{.  A  decree  rendered  against  a  partnersthip  is  ;:ood,  although  in  the  deer 
the  name  of  the  partners  aro  transposed  in  the  nnu-nnme. 

I.  When  the  verdict  is  for  an  amount  greater  than  the  evideure  wnrmnt*.  t 
eiice»n  inunt  he  remitted,  or  a  new  trial  will  lie  granted. 

Debt  on  a  Judgment,  in  Fulton  Superior  Court.  Tri 
before  Judge  Bull,  at  the  April  Tcnn,  18G0. 

This  case  was  lieard,  upon  the  following  stale  of  facts,  i 
exhibited  by  the  record,  to-wit  : 

An  action  of  Debt  was  instituted  in  Fulton  Superii 
Court,  by  George  W.  Tlicks,  against  Loyd,  Terryman 
Mills,  to  recover  the  amount  of  a  decree,  rendered  by  tl 
Chancery  Court  of  Hamilton  county,  Tennessee,  in  faiH 
of  the  said  Hicks,  against  the  said  Loyd,  Ferryman  k  MiU 

James  Loyd,  one  of  the  defendants,  filed  the  plea  of  n 
tiel  record  to  sai<l  action  of  debt. 

On  the  trial  of  the  ease,  tho  plaintiiT  offered  in  cvidenc 
an  exemplification  of  the  record  of  the  proceedings  in  Ch* 
(HJry,  and  the  decree  sued  on ;  to  the  introduction  of  wM 
counsel  for  the  defendant  objected  on  tho  following  gi-oim^ 
t^wit: 
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1.  Because  two  of  said  dcfeinlants.  to-wit:  James  Loyd 
iiuJ  Goor^o  M.  T.  PiMTViiian,  wrn*  7ion-rosidorits  of  the 
State  of  Tctiiiei«?oe  at  tho  time  the  hill  was  file<l  in  whicli 
the  decree  was  rendered. 

i  Because  tliere  was  no  Judgment  in  said  case. 

^.  Because  the  decree  was  not  against  Lovd,  l^eiTVinan  & 
Mill^. 

The  Court  overruled  the  objection,  and  atlmitted  the  exem- 
plification, because  it  appeared  from  said  exemplification 
that  Enoch  R.  Mills,  one  of  the  defendants,  Avas  served  with 
jirocr'>.s.  and  aiir:\vered  the  bill ;  and  tliat  James  Loyd,  anoth- 
<'roneof  the  <lefendants,  also  answered  said  bill,  which,  by 
ji^TOi'iuent.  was  used  and  considered  as  the  joint  answer  of 
tli»'Said  lioyd,  and  of  George  M.  T.  Perryman,  the  other 
IcfLndant ;  and  because  it  also  ap])ejired  from  the  exemplifi- 
•  iition.  that  the  decree  was  rendered  against  the  samc^  de- 
Ifudants,  although  the  firm,  name  and  style  used  in  the 
di'croe  was  '"Mills,  Loyd  «S:  IVrryman."  insteu<l  of  '*  Loyd. 
IVrryman  &  Mill?." 

To  tliis  ruling  of  the  (,'ourt,  the  defendants  excepted. 

The  Court,  amongst  other  things,  charged  the  Jury :  That 
«  decree  in  Chancery  was  itself  a  judgment,  and  that  no 
ftrtlier  judgment  was  necessary  to  be  entered  on  the  decree 
in  order  to  maintain  an  action  against  the  <lefendant  in  such 
decree;  and  defendants  excepte<l. 

The  Jury  returned  a  verdict  in  favor  of  the  jdaintiif,  for 
two  Inmdred  and  seventy-two  dollars  and  ninety-three  cents, 
with  interest  and  cost. 

Counsel  for  defendant  tlien  moved  for  a  new  trial,  on  the 
grounds  following,  to-wit : 

L  Because  the  Court  erre<l  in  admitting  tlie  sai<l  ex<mpli- 
fication  in  evidence. 

2.  Because  the  (h^c^-ee  in  said  <'ase,  if  any  existed,  was  in 
favor  of  George  W.  llicks,  as  receiver  of  the  effects  of  Gains 
k  Co..  and  not  in  favor  of  George  W.  Ilicks,  in  his  own 
right :  and  because  the  decree  was  against  Mills,  Loyd  & 
Ferryman,  and  not  against  Loyd,  Perryman  &  Mills. 

3.  Because  said  exemplification  did  not  show  that  any 
jadgment  had  been  enticed  up  in  said  ease. 

4.  Becan.se  the  Ci>urt  erred  in  charging  the  Jury,  that  a 
decree  iu  Chancery  was  itself  a  judgment,  and  that  no  fur- 
ther jadgment  was  necessary  to  be  entered  on  the  decree  i& 
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order  to  uinintam  an  action  against  the  defendants  in  sucli 
decree. 

5.  Because  the  verdict  of  the  jury  >vaii  contrary  to  Law, 
and  contrary  lo  evidence,  and  without  evidence,  a«  the  decree 
was  rendi'red  for  only  two  hundred  and  fifty-two  dollars  and 
sixty-tliree  cents,  and  there  bein^  no  evidence  that  the  ]dain- 
tifi'  ever  paid  any  costs,  ^'in  the  first  in;>tance,"  a.s  said 
decree  required. 

Tlie  Court  overruled  the  motion  for  a  ncv,  trial,  and  error 
IB  assigned  upon  tliis  decision,  and  a  reversal  of  the  8ame 
iwked  for. 

Gautkkll  iS:  IliiJi,  for  the  plaintift'  in  terror. 

Glknx  &-  0()0i»i':H,  for  the  defendants  in  error. 

By  the  Court, — Lyox,  J.,  delivering  the  opinion. 

The  <lenun  rer  to  the  exemplification  was  properly  over- 
ruled. 

1.  The  fact  that  two  of  the  defendants  in  that  proceedin^r 
were  non-residentn  of  the  State  of  Tennessee,  did  not  de- 
prive the  Courts  of  tliat  State  of  jurisdiction,  they  having 
appeared  and  answered  and  heen  heard  in  the  cause.  Thai 
fact,  in  tlie  absence  of  anything  else,  gave  that  Court  juris- 
diction to  bind  tliem  personally,  by  its  judguieni. 

2.  The  decree  rendered  in  an  Equity  cause  is  tlie  judg- 
juent  or  sentence  of  tliat  Court,  and  no  other  is  necessary, 
.or  can  be  had. 

3.  The  decree  was  against  ilie  defendants  in  this  cause: 
that  the  order  of  the  finn-nauie  was  transposed  did  not  the 
k>ss  render  the  decree  efiTectual  against  the  defendants,  either 
ii8  individuals  or  partners. 

The  amount  of  the  decree,  on  which  suit  wad  brought,  wa^ 
$2r>2^  G3  ;  the  verdict  of  tlie  jury  was  for  §202  93— being 
$20  30  in  excess  of  the  decree.  This  excess  was,  no  doubt, 
intended  by  the  jury  to  cover  tlu^  amount  of  the  costs  of  the 
proceeding  in  the  State  of  Tennessee :  but  as  the  record 
brought  here  does  not  kjhow  that  to  be  the  fact,  the  verdict. 
in  so  much,  was  contrary  to  evidence,  and  the  plaintiff  must 
remit  the  same  from  the  finding,  or  a  new  trial  must  be 
granted  on  that  ground.  If  the  $20  30  bo  remitted,  judg- 
ment must  be  affirmed. 
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JUDGMENT. 

Whereupon,  it  is  cousidered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  afiirmed,  upon  the 
condition  tliat  the  plaintiff  therein  remit,  on  or  before  the 
first  (lay  of  the  next  Term  jo{  the  Superior  Court  of  Fulton 
county,  the  sum  of  twenty  dollars  and  thirty  cent8,  from  the 
principal  sum,  as  there  was  no  evidence  before  the  jury  to 
support  that  amount  of  the  finding ;  and  in  ca^o  the  i)laintiff 
fails  to  remit,  that  a  new  trial  be  had  in  the  Court  below,  on 
that  jrround. 


ALLEN  vs.  HOLLIS. 

'•  ITijen  f;ou4i^  arc  xiM,  and  nothing  I"*  ^aid  a*  lo  ihc  lime  of  defivrry,  or  ihr 
timr  of  payment,  and  every  thinp  tbe  si'llcr  has  tc»  do  with  thorn  is  «M>m|)1ete. 
the  property  ve*«ls  in  the  I)uy«r — the  seller  beinj^  botind  to  d«»Iivor  th«ni 
whenever  ihey  art»  demanded,  upon  the  payment  o(  iho  prici* — the  buyer 
having  no  risrht  to  the  possession  of  the  goods  till  he  pays  iho  price. 
'■L  The  ai^tcnt  of  the  vendee  to  take  the  8pecific  chattel,  and  to  pay  the  Atipiilato<< 
price,  M  equivalent  to  hi»  accepting  possession:  and  the  ellect  9C  the  (*on- 
tract  i«,  to  vest  the  chattel  in  the  bargain.  vVe. 

.\x>uinp«il,  ill  ►Spalding  Superior  Court.  Tried  before 
Judge  CAn.\iVi?>',  at  the  Mny  Tei-m,  1800. 

James  M.  Ilollis  commenced  iin  action  of  Assumpsit,  in 
ihc  Superior  Court  of  Spakling  county,  against  Jo.siah  Y. 
Allen,  to  recover  the  purchase  price  of  three  negroes,  to-1v•it^, 
Rose  and  her  two  children,  Bob  and  Hannah,  which,  ho  al- 
leged, had  been,  before  tliat  time,  Fold  to  the  said  Allen  by 
him. 

The  facts  of  the  case  were  as  follows : 

The  defendaDt,  Allen,  wrote  a  letter  to  the  plaintiff,  dated: 
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"Grtffix,  Ga.,  Sept.  26th,  1858. 
-Mr.  J.  M.  lIoLLis. 

"*  Dear  Sir: — Yours  of  tlie  19th  was  handed  me  by  Leir, 
yesterday,  saying,  that  you  liad  concluded  to  take  my  offer 
for  Rose  and  chihlrcn,  that  bein^j  fifteen  luindred  dollars, 
which  I  shall  consider  a  trade.  You  can  keej)  them  until  I 
return  from  the  West,  f^ay  some  time  in  l)eceuil)er.  at  which 
time  I  (»xpect  to  p;iy  you  for  them. 

*'I  remnin  vours,  most  re?])ectfullv, 

-J.  Y.  ALLEN/' 

On  the  21Uh  of  Deceuiber,  18;">8,  the  ne^rro  woman,  Ro?e, 
died,  without  fault  or  negligence  on  the  part  of  plaintiff,  by 
whom,  up  to  that  time,  she  and  lier  eliildrcu  were  kept  and 
well  cared  for;  that,  on  the  l28tli  of  Jaiuuiry,  18r)i»,  the 
plaintift'  tendere<l  to  defendant  tlie  two  eliihlren  of  Rose, 
with  a  bill  of  sale,  convevin«]r  the  same  to  liiui,  and  demanded 
payment  of  the  fifteen  hundred  dollars,  which  defendant  re- 
fused to  pay:  tiiat  defendant  admitted  that  he  valued  Bob  at 
five  hundred  dollars,  Hannah,  at  three  hundred,  and  their 
niother.  Rose,  at  seven  hundred  dollars,  she  being  a  nmnber 
(me  field  hand. 

The  [)residiug  Judge  charged  the  Jury  as  follows: 

''There  must  be  a  contract  or  agreement,  to  w^hich  both 
parties  assent.  An  agreement,  or  bargain,  can  be  made  by 
correspondence,  as  well  as  by  the  parties  being  present  face 
to  face ;  and  when  a  proposition  is  made  by  one  party,  and 
;»cceptcd  by  the  other  by  lett^n*,  the  bargain  is  complete  upon 
the  letter  accepting  the  proposition,  being  deposited  in  the 
Post  Office,  or  otherwise  sent.  And  when  the  bargain  is  com- 
plete, and  the  trade  is  made,  the  property  in  the  thing  sohl 
vests  in  the  buyer,  if  there  bo  Jiothing  more  necessary  to  be 
done  to  designate  the  thing  sold.  Where,  by  the  contract, 
the  Si'ller  a])propriates  to  the  buyer  a  s])ecific  chattel,  or 
thing,  and  the  latter  agrees  to  take  that  specific  chattel,  or 
thing,  and  to  pay  the  stipulated  price,  the  property  in  the 
thing  sold  passes,  without  delivery,  if  the  agreement  to  pur- 
chase bo  reduced  to  writing,  and  signed  by  the  party  to  be 
charged  therewith.  And  when  the  property  in  the  thing  sold 
vests  in  the  buyer,  and  there  is  a  loss  or  destruction  of  the 
property  before  the  change  of  posses.-ion,  the  loss  falls  on 
the  buyer.  Applying  tliis  Law  to  the  facts  of  the  case  lie- 
fore  you :  If  the  defendant  proposed  to  give  the  plaintiff  n 
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Certain  price  for  the  negroes,  and  the  plaintiff  accepted  that 
pn>{)0.<ition,  and  the  defendant,  tlion,  ratifuMl  the  acceptance 
of  the  plaintiff  in  writing,  that  amounts  to  a  bargain,  and 
patsinl  the  j>ropertY  in  the  nef^roes  to  tlie  dcfenchmt,  and  any 
loss  bv  the  death  of  either  of  the  ne^^roes,  after^vards.  must 
fall  oil  the  defendnnt.  If  these  fads  ap])ear  from  the  jiroof 
laml  any  admissions  nunle  hy  the  defendant,  under  his  own 
liaml-writin^,  is  jiroof) — if  th(»se  he  the  facts,  you  will  find 
for  tlie  plaintiff  the  ju'ice  a;rreed  to  he  pnid  for  the  ne^rroep, 
with  iuterest  from  the  time  it  became  due.  If  there  was  no 
>jih'  of  the  ne;rroes  by  phiintiff  to  the  defendant,  you  will 
tifulfor  the  defendant. 

"That,  under  the  Statute  of  (ieor^na,  contracts  tor  the 
jiurehasi*  of  slaves  must  he  in  \vritin<r,  and  must  l)e  signed  by 
ilif  party  t(»  he  bound  ]>y  the  same,  and  that,  in  order  to  the 
legal  validity  of  such  contracts,  they  nuist  he  mutunlly  bind- 
in^'  on  each  l^arty,  so  that  neither  ])rcrty  can  take  advantage 
«'f,  ur  avoid  the  contract,  by  virtue  of  the  Statute." 

The  Jury  returned  a  verdict  in  favor  of  the  defendant. 
\Uihcost  of  .suit. 

C<»uniiel  for  the  plaintiff,  then,  moved  for  a  new  trial,  on 
the  following  grounds,  to-wit: 

I.  Because  the  ver«lict  of  the  Jury  was  contrary  ti»  i\iv 
evidence,  and  deci'le<ily  against  the  weight  of  the  evi- 
dence. 

-.  Ceeausi'  the  verdict  of  the  Jury  is  contrary  to  Law. 

•'].  r>ecause  the  verdict  of  the  Jury  was  contrary  to  the 
charge  of  the  Court. 

The  presiding  Judg(^  sustained  the  motion,  and  passed  an 
'>nlL'r  .<«ctung  aside  the  venliot  and  award,  in  a  new  trial. 

Tlus  decision  of  the  j)residing  Judge  constitutes  the  error 
a -signed  in  this  case. 

AlfohJ)^  un-  the  plaintiff  in  error. 

<.rliiSo\  &  MuoKK,  rej)resented  by  ]>k(;k,  PKtiPhKS  iS:  Oab- 
A.NH.-.  T.  B.  Cauasis.s,  for  the  defendant  in  error. 

Bif  tJtv  Court. — Li  MPKix.  J.,  delivering  the  opinion. 

Some  negf)ciation.s  had  taken  place  between  these  parties, 
reapectiog  the  sale  of  a  family  of  negroeF,  to-wit :  a  woman 
10 


U(i  SUPREME  COURT  OP  GEORGIA. 


Allen  vs.  Hollb. 


und  two  children,  owiunl  by  Hollis^  and  which  Allen- proposed 
purohasin^.  We  learn  from  the  lettei-,  written  by  Allen  to 
Uollis,  that  Allen  had  offered  fifteen  hundred  dollars  for.  the 
slaves,  llollin  agrees  to  accept  Allen's  offer.  And  this  is 
uliown  by  the  letter,  written  by  Allen  to  Holli.^,  date4l  26tii 
September,  1868,  in  which  he  says:  ''Yonr»  of  the  19th 
was  handed  me  by  Lew^  yesterday,  ?Hyinp,  you  had  conclu- 
ded to  take  my  offer  for  Rose  and  children-^that  being  fifteeh 
hundred  dollars— ?<7??r?/f  I  shall  consider  as  a  trade.  YoH 
i:un  keep  them  until  1  return  from  the  West,  say  some  time 
in  Deoember,  at  wliich  time  I  expect  to  pay  you  for  them.  '* 

This  letter  is  a  ratification,  by  Allen,  of  the  acceptance  by 
Hollis  of  hit?,  Allcii's,  offer.  It  is  arguwl,  that  stipulations 
arc  added,  by  Allen,  which  it  does  not  appear  Hollis  evcsr 
acceded  to,  namely :  that  Hollis  should  keep  the  negroes  iill 
he,  Allen,  returned  from  the  West,  when  he  expected  to  p^ 
for  them.  It  may  be  that  this  was  a  part  of  the  agreement 
between  the  parties,  and  that  it  was  inserted  in  his  lette^-,  in 
order  that  the  writing  might  contain  the  wliole  contract. 
But,  suppose  they  were  new  or  superad<led  terms,  Hollis,  on 
receiving  Allen's  letter,  should  have  repudiated  them.  Allen 
writes,  that  he  considers  it  a  tra<le,  and  the  silence  of  Hollis 
amounts  to  an  acquiescence  in  all  the  terms  states!  in  Allen's 
letter. 

Mr.  Broom,  in  his  Commentaries  upon  the  Common  Latv^-- 
a  book  containing  more  Law  than  any  volume  of  its  size  ex- 
tant— says:  "Property  in  specific  chattels  may  pass  without 
delivery.  It  will  so  pass,  when,  at  the  time  of  the  bargain, 
every  thing  is  already  done,  which,  according  to  the  inten- 
tion of  the  parties,  was  necessary  to  transfer  the  property. 
The  appropriation  of  the  property  being  equivalent  to  a  de- 
livery by  the  vendor,  and  the  assent  of  the  vendee  to  take 
the  specific  chattel  and  pay  the  price,  is  equivalent  to  his  ac- 
cepting possession.  The  effect  of  the  contract,  therefore,  is: 
to  vest  the  chattel  in  the  bargainee.*' 

The  author  adds:  "  Where  goods  are  sold,  and  nothing  is 
fiiaid,  as  to  the  time  of  delivery,  or  the  time  of  payment,  and 
every  thing  the  seller  has  to  do  with  them  is  complete,  it  is 
here,  as  a  general  proposition,  that  the  property  vests  in  the 
buyer — the  seller  being  bound  to  deliver  them  whenever  they 
are  demanded,  upon  the  payment  of  the  price — the  buy^r 
iiaTing  no  right  to  the  possession  of  the  goods  tiU'Ja^  pi^TS 
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for  them."  Pages  409 — 410.  And  numerous  authorities  are 
cited  iu  support  of  this  position. 

Suppose,  then,  the  contract  in  this  case  had  been  silent, 
both  as  to  the  time  of  delivery  and  the  time  of  paypient,  still 
nothing  remaining  to  be  done  by  HoUis,  the  property  irouhl 
ha?e  vested  in  Allen,  still  he  must  pay  or  tender  the  price, 
before  be  would  have  been  entitled  to  the  possession.  But  a 
loss,  accruing  under  these  circumstances,  would  fall  upon 
.\llen,  and  not  upon  HoUis. 

But  that  is  not  this  case.  Here,  the  time  of  delivery  and 
of  payment  are  specified  by  the  buyer,  and  not  objected  to 
by  the  seller.  And  this  was  such  an  appropriation  of  the 
property  as  was,  to  all  legal  purposes,  equivalent  to  a  de-. 
liverv.   . 

We  concur,  therefore,  with  the  Circuit  Court,  that  the 
Verdict  of  the  Jury  was  contrary  to  the  testimony,  the  Law, 
;md  the  charge  of  the  Court. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  affirmed. 
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^VISE  ct  al.  r».  MOORE. 

A  deed  made,  pending  u  suit  to  a  Trustee  for  the  benefit  of  the  wife  and  chi^ 
-     dren,  to  defeat  the  collect Iod  ol'  such  recovery  as  uii^bt  be  had  in  that  9mi,'ifr 

fraudulent  and  void  as.  to  the  judgment,  recovered  on  that  suit,  wliether 

the  grantees  hnd  notice  of  the  fraudulent  intent  or  noL 

Levy  and  Claim,  in  Butts  Superior  Court.     Tried  before 
Judge  Cabaxtss,  nt  the  March  Term,  1860. 

This  case  came  up  for  review,  and  was  heard  upon  the  fol- 
lowing state  of  facts,  as  exhibited  by  tlie  record,  to-wit : 
.  On  the  19th  day  of  December,  1854|,  David  A.  Moore 
commenced  an  action  on  the  case  for  words,  in  Butts  Su- 
perior Court,  against  Henry  Jester.  On  the  ilth  day  of 
July,  1855,  and  whilst  said  action  was  still  pending  and 
undetermined^  Henry  Jester  executed  a  deed  of  gift,  cony 
veying  all  his  property,  real  and  personal,  to  his  brother, 
Benjamin  Jester,  in  trust,  for  the  wife  and  children  of  the 
said  Henry  Jester,  and  for  their  separate  use  for  life ;  and 
stipulating  in  the  deed,  that  the  Trustee  should  have  tlw 
right  to  sell  any  of  the  property  conveyed,  by  the  written 
(jonsent  of  the  wife,  and  that  he  sliould  also  be  ''autliorize<l 
to  sell  any  part  of  said  property,  to  pay  all  the  just  con- 
tracts of  the  said  Henry  Jester  with  all  pel-sons;  and  t<» 
employ  any  part  of  said  property  in  defraying  any  ex])ense 
in  sustaining  the  title  conveyed  by  the  deed."  Benjamin 
Jester  accepted  the  trust,  and  the  deed  was  duly  recorded 
on  the  6th  day  of  July,  1805.  On  the  9th  of  December, 
185G,  a  final  judgment  was  ren<lered  in  said  action  on  the 
case,  in  favor  of  said  David  A.  Moore,  against  the  said 
Henry  Jester,  for  one  thousand  dollars  damages  and  costs 
of  suit.  An  execution  issued  from  said  judgment,  and  oir 
the  24th  of  December,  185(>,  was  levied  on  two  of  the 
negroes  conveyed  in  the  deed  aforesaid,  which  were  on  the 

Slacc  on  which  Henry  Jester  and  his  wife  and  children 
yed,  and  which  negroes  were  pointed  out  to  the  Sheriff  by 
Henry  Jester,  who  at  first  refused  to  point  them  out.  On 
the  2d  day  of  February,  1857,  Benjamin  Jester,  as  Trustee 
as  aforesaid,  interposed  a  claim  to  the  negi'oes,  pending 
which  claim  Benjamin  Jester  died,  and  Witt  C.  Wise  wa? 
duly  appointed  Trustee,  and  made  party  claimant  in  hi^ 
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nea<l.  There  w:i«  no  ovi<U*nce  that  the  wife  ;nul  children  of 
Ilcnrv  Jester  kin.-\v  or  lia<l  any  notice  of  uny  fniudulent 
iutentiou  actuating  Henry  Jester  in  the  execution  of  faid 
'loci  of  gift. 

Hm  tile  trial  of  tli<*  claim  case,  the  Court,  amongst  other 
tlmi;r<.  cliar^ed  tlie  jury:  '*Tliat  if  the  deed  of  trust,  made 
''V  Henry  Jester  to  JU?njamin  Jester,  was  vcduntary  and 
withont  valuable  consi<leration.  and  was  made  pending  the 
''uit  of  tlie  plaintiff  in  execution,  against  Henry  Jester,  and 
»'» ilffcat  any  judgment  or  recovery  of  the  plaintiff  against 
Ih-nry  Jester,  it  was  fraudulent  and  void,  and  notice  of  the 
fiiiU'I  in  a  voluntary  conveyance  was  not  necessary  in  order 
i^flvoi«l  it. 

The  jury  found  tin*  property  subject  to  the  execution;  and 
'v\m<A  for  the  claimant  made  a  motion  for  a  new  trial  on 
■lu*  jrrounds : 

1.  Because  the  Court  erre<l  in  giving  the  charge  afore- 
saiil. 

-.  Because  the  verdict  of  the  jury  is  against  the  evidence 
of  the  case,  and  ngainst  the  weight  of  the  evidence,  ami 
against  the  law  of  the  case. 

Tlie  Court  overruled  the  motion  and  refused  a  new  trial : 
■iTi'l  this  decision  is  the  error  complained  of  in  this  case. 

0.  C.  GnwoN  &  1).  J.  B.vihEV,  by  Beck,  for  the  plaintiff 

in  error. 

DoYAL,  Peeples  &  Cajjamss,  for  the  defendant  in  error. 

Bi/  tht  CWrt.^-IjYON.  J.,  delivering  the  o]nnion. 

The  charge  given  by  tlit^  Court  is  in  conformity  to  th<' 
ruling.s  of  this  Court,  and  all  others,  upon  this  subject,  that  I 
know  of.  Peckvfi,  Land.  2  KeUy,  12.  Firming  vs.  Torvn- 
lend.  6  Geo.,  107.  Gait  vs.  Jcuskson.  9  Geo..  157.  Clay- 
ton vs.  Brotvn.  17  Geo.y  217.  Clayton  vs.  Tucker.  20 
Geo.^  452.  Voluntary  deeds,  to  be  protected  from  the  ope-. 
ration  of  the  13  Elizabeth,  must  bo  bona  fide  msAQ^  and  upon 
j|ood  conaideration ;  if  mado  with  intent  to  defraud  croditora 
they  cannot  be  either  one  or  the  other.  Rob,  on  Fraud — 
An.  448.    A  dead  made  iike  thia.for  the  benefit  of  the  wife 
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Mid  ehildren,  and  vrith  intent  to  defraud  creditors  i»  toid. 
wHb  or  without  notice. 

"We  think  the  evidence  sufficient  to  warrant  tire  charge 
artd  support  the  finding. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged,  by  the  Coui't. 
that  the  Judgment  of  tlie  Court  below  bo  affiimed. 


WARD  et  al  vs.  LAMBERTH. 

1.  Courts  of  Equity  more  readily  raise  and  act  u[X)u  a  presumption  ol'  fraud. 
from  facts  proven,  than  do  Courts  of  Law. 

J.  A.  purchased  a  tract  of  land,  at  SheriflTs  sale,  at  a  price  mufh  below  il'< 
value,  under  an  agreement  with  B.,  (the  dcfendatit  in  execution,)  that  he 
would  hold  the  land  for  the  benefit  of  B.,  or  of  B.  and  his  family,  and  thai 
the  latter  should,  as  he  might  be  able,  reAind  the  purchase  money  with  in- 
terest. A.,  after,  executed  a  bond  for  titles  to  said  land,  to  C,  a  minor  son 
of  B.— C.  having  knowledge  of  the  original  agreement.  B.  repaid  part  of 
the  purchase  money,  and  remained  In  possession  of  the  land  until  his  death, 
ten  years  aAer  the  Sheriff's  sale.  D.,  a  creditor  of  B.,  whoae  debt  existed 
licforc  the  purchase  by  A.,  £led  his  bill  to  set  aside  AJ$  deed,  and  CJs  bond 
for  titles,  and  for  a  re-sale  of  the  properly  for  his  benefit.  Decreed  accord- 
ingly, with  a  proviso  that  the  balance  of  purchase  money  due  A.,  with  in- 
terest, be  fimtt  paid  from  the  proceeds  of  the  re-sale.  iri*/</.  that  the  decree 
was  right.  ' 

In  Equity,  in  Clayton  Superior  Court.  Tried  before  Judgt» 
Bull,  at  the  May  T?erm,  1860. 


^ — J  —  „ — ^^  — ^  — — J . 

That  he  was  the  eeeurity  itpon  the  guardiati's  bond  of 
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liainvy  Westhrook,   pnumlijni  of  the  minor  children  of  on<' 
taiali  WaiTCTi,   deceased ;    that  the  said  Gaiiioy  Westhrook, 
aavin;!  failed  to  account  to  his  said  ^vards,  in  respect  to  such 
iiiardinnsfhip,  was  sued  by  tliem,  and  a  jinl|fuiont  liad  H«rainst 
him  t'{«'  a   consitlerahle  sum  of  money:  that  a  fi  f a   issne<l 
tVom  said  judtxment  and  was  returned  by  the  prop(.T  officer: 
:liat  there   was  no  ])roperty  of  tlie  said  (lainey  VVestbrook 
10  Lntisfy   tlie  same  :  that   a  liill   in  Equity  wn<  then  iih^d 
ngaiii'i  the  said  Gainey  Westbrook,   as  principal,  and  tlif 
••ouipl;iiDant,  as  security,  on  said  <fuardian*s  bond,  and,  at 
the  iSt^piember  Term  of  the  said  Su])erior  Court,  in  the  year 
K)'j,  n  decree  was  rendered  in  favor  of  the  Ordinary,  for 
ilic  use  of  the  sai<l  minors,  ag;iinst  the  said  (ilainey  West- 
brook, as  principal,  and  the  com])lainant,  as  liis  security,  for 
tlie  sinu  of  twelve  hundred  and  fifty-four  dollars,  with  intcr- 
■-'•t  from  the  first  day  of  March,  1hV»2,  and  nil  <'ost  ;   that  an 
'•.xocution  issued  from  said  decree,  and  was  levied  on  lot  of 
land  number  141,  in  the  seventh  district  of  said  county,  \i^ 
diff  property  of  the  naid  Gainey  Westbrook,  of  which  land 
the  said  i.fainey  Westbrook ^as  then  in  possession,  ami  had- 
!".'tTi  for  more  than  eighteen  years,  havin<^  bought  and  paid 
tor  the  ssime  with  the  funds  of  his  said  wards :  that  the  said 
(rJiiey  continued  to  reside  upon,  un<l  possess,  said  land,  un- 
til s«>me  time-in  the  year  18r)<J,  when  lie  <lieil,  leaving  his  fa- 
UiiJy  in   possession  of  said  land,  and  who  were  in  posse>sion 
iij)  lo  the  time  i»f  filing  said  bill:  that,  in  the  year  lK4ii.  the. 
t'JkvX  Gaiucy  being  involved  in  <iebt,  the  saiil  laud  was  hvied 
on,  and  8old  at  Sheriff's  sale,  by  virtue  of  a  fi  fa  amounting 
tofiftv  or  sixtv  dollars;  that,  bv  a  verbal  am-eement  betwven 
the  said  Gainoy  Westbrook  and  the  said  Jesse  Ward,  tlu 
taid  JesRO  Ward  bid  off  said  lot  of  land,  at  said  sub',  for  the 
beue6t  of  the  said  Gainey.  and  wn.-;  to  hold  the  same  ;:s  an 
indemnity,  until  the  said  (iainey  .should  refun<l  to  him  the 
purcha.^'  price,  and  the  interest  thereon:  that  under,  an*l 
pursuant  to  such  agreement,  the  said  Ward  bought  said  hm«1 
tor  about  fifty  or  sixty  dollars,  when  it  was  worth  one  thou- 
sand dollars:   that  said  Ward  bonght  said  land,  and  took  the 
Sheriff's  dcoil   thereto,  by  the  agre.ement  aforesaid,  for  the 
purpose  of  ilefraoding  the  creditors  of  the  said  Gainey,  au'l 
Hhielding  said  land  from  the  payment  of  said  (lainey's  debts : 
tliat.  on  the  day  of  the  Sherifl's  sale,  or  a  short  time  there 
after,  the  Miid  Gainey,  bj  payments,  reducecl  the«nid  pur 
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cUii^e  price,  Uue  to  saUl  WaVd,  to  about  thirty  or  thirty-fire 
dollar.^,  which  is  all  the  claim  or  interest  said  Ward  had  to 
said  laiid;  that,  when  paid  lajid  was  levied  on.  by  virtue  of 
the  ti  fa  issue<l  from  said  dt'eree  against  the  said  (jiainey  and 
the  eoniplaiuanr,  the  said  Ward  intorpo.^cd  his  claim  to  the 
same ;  that,  upon  the  trial  of  the  claim  case,  the  plaintiff  in 
ii  fa  was  unable  to  ooudcmn  said  property,  and  the  t^ame  was 
found  not  subject  to  said  fi  f« ;  that  Gaii>ey  Westbrook  had 
beca,  for  niany  yeari-',  and  was  then,  wholly  insolvent,  hail- 
ing no  property,  except  the  lund  so  held  by  Ward,  as  aforft- 
f^aid,  and  that  he  died  insolvent,  and  that  no  one  has  adminis- 
tered on  his  estate,  or  is  likely  to  do  so,  as  he  left  nothing 
to  administer  upon;  that  complainant  has  been  compelled  to 
pay  off  the  said  fi  fa  aj^ainst  the  said  Gainey  and  him,  amount- 
inpr  to  about  seventeen  hundred  dollars;  that  tlio  said  lot  of 
land,  at  the  time  of  filing  said  bill,  was  worth  thirteen  hun- 
dred (LoUars,  and  is  the  only  ineans  left  to  the  complainant 
to  mitigate  his  loss  as  said  Gainey *s  security;  that  complain- 
ant has  been  informed,  and  believes  it  to  be  true,  tluit  John 
.  S.  Westbrook,  a  son  of  the  said  Gainey,  i«- endeavorinff  to 
redeem  said  land,  and  that,  by  some  aiTangement,  lie  has 
the  title  bond  of  said  Ward  for  said  land:  that  the  »aid 
John  S.  Westbrook  had  full  notice  and  actual  knowledge  of 
the  fraudulent  agreement  between  his  said  father  and  the  said 
Ward,  and  is  now  endeavoring  to  perfect  and  perpetuate  said 
fraud  to  the  injury  of  the  complainant. 

The  prayer  of  the  bill  is :  That  the  defendants  may  dit- 
cover  the  facts  on  oath;  and  that  the  Sheriff's  deed  to  Ward, 
and  the  bond  for  titles  from  Ward  to  John  S.  Westbrook, 
may  be  set  aside  and  be  delivered  up  to  be  cancelled;  aad 
that  the  said- lot  of  land  may  be  sold,  and  the  proceeds  ap- 
plied first  to  the  payment  of  the  balance  of  the  purchaflO 
price  duo  to  said  Ward,  and  then  to  the  payment  (as  far  as 
it  will  extend)  of  the  fi  fa  against  the  said  Gainoy  and  com- 
plainant ;  and  for  general  relief. 

The  answers  of  the  defendants  deny  that  any  snch  agree- 
ment, as  charged  in  the  bill,  ever  was  made  between  said 
Ward  and  the  said  Gainey,  and  that,  if  the  same  ever  exist- 
ed, John  S.  Westbrook  had  no  notice  or  knowledge  of  tbe 
same,  but  that  Ward  bought  the  lot  of  land  for  himself  alone. 
They  also  deny  that  Gainey  Westbrook  ever  paid  Ward  any 
of  the  puchaie.  money  for  said  k&d.     They^lao.deny  dhftt 
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till'  liiml  was  ^vortli  one  thouHjinJ  dollars,  wlien  sold  by  the 
.Sheriff,  but  tliat  it  -vva?:*  worth  only  iib(»iit  two  liundrotl  dollars. 
Thev  :ilso  deny  that  Gain(»y  Wo.-«tbrook  remained  in  po^ses- 
<m  of  said  land  after  tlie  Sheriff's  sale,  under  any  j-uch 
.iffFi.'c-ment  a.s  ehar^^ed,  but  in.sist,  that  he  was  the  tenant  of 
W:r;d.  payinir  an«l  promisin*:  rent  up  t<ythe  time  'Wanl  bar- 
L'.iined  the  land  to  John  S.  Westbrook,  and  that,  after  that 
Mm-,  the  .said  (Jainey  and  his  family  remained  on  the  land 
''V  till'  permission  of  the  said  John  S.  Westbrook. 

The  defendants,  substantially,  admit  or  ignore  all  the 
'•iher  material  facts  in  the  bill,  but  insist  that  the  verbal 
''i;rm!iJont,  rhargcd  in  the  bill,  is  void,  because  against  the 
i^htnti*  of  Frauds,  and  also  insist  that  complainant,  liuving 
iiiilei]  to  lile  his  bill  until  after  the  trial  of  said  claim  case, 
■litf  he  is  estuppe<l  and  barred  by  tlTo  judgment  in  said  claim 

Aftoi-  the  bill  and  answers  were  read,  the  complaimuit  in-  - 
iroduced  the  following  testimony  : 

That,  about   the  tim<^  of  fiHng  this  bill,  the  ei)m])lain!int 
jwid  10  the  j>laintiiF's  Attorney  the  full  amount  of  the  ^  fa  in 
I'uvur  of  tlie   Ordinary,  for  the  use  of  the  minors  of  Isaiah 
Warren  against  Gainey  Westbrook,  principal,  and  comphiin- 
ant.  as  security,  amounting  to  about  seventeen  hundred  dol- 
lar.^;  that  the  defendant,  Jesse  Ward,  told  Thomas  J.  Hood, 
that  lie  belli  the  lot  of  land  in  dispute,  and  that  he  was  hold- 
ing it  for  the  benefit  of  (iainey  Westbrook  and  faniily  :  that 
Westbrook  had  paid  all  up  but  a  small  remnant,  and  tliat, 
when  that  was  paid,  he.  Ward,  intended  to  make  a  deed  to 
the  bnys,  so  that  it  shouhl  be  ciiually  divided  amongst  them: 
that,  on  the  same  daj,  when  what  W^ard  had  said  was  com- 
raiinirated  to  John  S.  Westbrook,  he  called  upon  ilw,  witness 
to  bear  the  conversation  and  declarations  of  Ward  in  mind, 
t»  tJiero  might,  some  day,  be  a  law-suit  a]>out  it,  and  that  he. 
Westbro<jk,   believed  Ward  to  be  mean  enough,  at  some  fu- 
ture day,  to  try  to  defraud  the  children  out  of  the  land ;  that, 
at  different  times,  between  the  years  ]8;>2  and  1864,  the  de- 
fendant. Ward,  told  Tandy  D.  King,  that  he  bought  the  land 
in  dispute  at   Sheriff's  sale,  and  that  some  thirty  or  thirty- 
five  dollars  of  the  purchase  money  was  still  owing  to  him, 
■nd  that,  if  he  could  get  the  money  that  was  due  liim,  that 
he  ha^l  advanced  toward  the  land,  and  could  get  back  his 
bond  that  he  had  gi»^n  to  Bome  of  the  Westbrooks'  for  the 
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title  of  said  land,  ho  woidd  make  a  deed;  that,  in  frequent 
conversations  with  said  King,  in  the  years  1855  and  185(5, 
the  said  Ward  also  told  King,  that,  if  the  complainant  would 
pay  liim  throe  Inmdred  dollars,  lie  would  make  him  a  deed  to 
the  land,  and  risk  his  bond  for  titles;  that  Jesse  Ward  and 
Gainey  Wcstbrook  called  on  William  J.  Riusscll,  the  Clerk 
of  the  Superior  Court,  to  go  to  his  office  to  see  the  amount 
of  a  bill  of  cost  that  had  accrued  in  and  about  holding  said 
Westbrook's  land;  that  the  witness  showe<l  them  the  bill  of 
cost,  and  that  Ward  said  to  Wostbrook  that  he  had  that  bill 
of  cost,  and  some  twtfnty-five  or  thirty  dollars  Attorney^ 
fee,  ami  that  that  bill  of  cost  nmst  be  paid  by  him.  West- 
brook,  and  that,  when  that  was  paid,  the  land  was  his.  West- 
brook's,  and  that  he.  Ward,  would  make  a.  deed  to  any  one 
for  him;  that  this  occurred  in  the  year  1851. 

Tiro  complainant  then  closed  his  testimony,  and  the  de- 
fendants introduced  the  following  testimony,  to-wit: 

A  note,  signed  by  (.lainey  Westbrook,  payable  to  Jesee 
Ward,  or  bearer,  dated  10th  of  March,  184S,  and  due  the 
25th  of  December,  1843,  for  twenty-five  dollars,  with  a  credit 
thereon  of  fifteen  dollars,  dated  12th  of  June,  1S44, 

Also  a  note,  signed  by  said  Gainey  Westbrook,  ])ayable  to 
said  Ward,  or  bearer,  dated  the  4th  of  January,  1844.  anil 
duo  the  25th  of  December,  1844,  for  twentj-^-five  dollars,  with 
a  credit  thereon  of  twenty  dollars,  dated  the  11th  of  Mardi, 
1845. 

Both  of  these  notes  jmrportod  on  their  face  to  have  been 
given  for  the  rent  of  lot  of  land  number  141.  in  the  seventh 
district  of  Fayette  county. 

Also  a  bond,  signed  by  Jesse  Ward,  dated  2iith  of  De- 
cember, 184<^  reciting  a  sale  of  said  land  by  Ward  to  John 
S.  Westbrook,  for  the  sum  of  eighty  dollars,  and  condition- 
ed to  make  to  said  John  S.  Westbrook  a  title  when  the  saiii 
purchase  money  should  be  paid. 

Also  the  testimony  of  Bryan  A.  Westbrook,  the  son  o1 
Giiinoy  Westbrook,  an<l  brother  of  John  S.  Westbrook,  wht 
testified:  That,  in  1852,  he  rented  seventy  acres  of  the  lot 
in  dispute  from  John  S.  Westbrook,  and  cultivated  it  thai 
year,  and  paid  him  eighty  dollars  for  it;  that  from  the  Sher 
ifl^'s  sale,  in  1843,  up  to  the  sale  from  Ward  to  John  S.  West 
brook,  the  witness  never  knew  his  fatlier  to  lay  any  claim  t( 
the  land,  and  that  Jbis  father  rented*  the  land  from.Wacd 
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that  witness  saw  his  father  pay  Jesse  Ward  twenty  dollars 
in  184«\  which  the  parties  said  was  for  the  rent  of  the  Innd: 
tliat  the  money  was  paid  on  a  note,  hut  whether  it  was  on 
one  of  the  notes  read  in  evidence,  witness  does  not  know; 
that,  from  184(5  up  to  1850,  his  father  rented  the  land  from 
his  brother,  John  S.  Westbrook;  that,  in  1860,  his  father 
eeascil  to  cultivate  the  land,  since  which  time  his  brotlier  lias 
rented  portions  of  it  to  persons  in  the  neighborhood;  that 
the  witness  lias  no  interest  in  the  land,  nor  does  he  know  of 
Jinr  of  his  father's  children,  except  John  S.,  ever  claiming 
anv  interest  in  it ;  that,  in  1846,  the  said  John  S.  was  a  mi- 
nor, nineteen  years  old,  working  for  himself. 

The  testimony  then  closed,  and  the  Court  charged  and  re- 
fused to  charge  the  Jury,  as  set  forth  hereinafter,  and  coun- 
sel for  the  defendants  excepted. 
The  Jury  rendered  the  following  decree,  to-wit : 
"We,  the  Jury,  find  for  the  plaintiff,  and  decree  that  the 
Sheriff's  sale  be  set  aside,  and  the  deed  be  rendered  up  with- 
in thirty  days ;  also  that  the  bond  be  rendered  up  in  thirty 
days,  and  both  to  be  cancelled,  and  tliat  the  Sheriff  of  Fay- 
ette county  be  directed  to  sell  lot  of  land  number  141,  in  the 
seventh  district  of  Fayette,  and  the  proceeds  of  the  same  to 
be  applied  as  follows:  first,  that  Jesse  Ward  be  paid  the 
balance  of  the  purchase  money,  say  thirty-five  dollars,  witli 
interest,   the  balance  to  be  applied  to  this  execution,  after 
paying  cost  of  suit." 

Counsel  for  the  defendants  moved  for  a  new  trial  in  said 
raw,  on  the  following  groun<ls : 

1.  Because  the  decree  in  said  ca«e  is  contrary  to  Law. 

2.  Because  said  decree  is  contrary  to  the  evidence  and 
unsupported  by  the  evidence. 

o.  Because  said  decree  is  strongly  and  decidedly  against 
the  weight  of  evidence. 

4.  Because  said  decree  is  too  uncertain  and  indefinite  in 
its  terms  to  be  enforced  by  any  process  of  this  Court. 

-1.  Because  tlie  Court  erred  in  refusing  to  charge  the 
Jury,  as  requested  by  defendants'  counsel,  *'that  the 
parol  agi'eement  between  fiainey  Westbrook  and  Jesse 
Ward,  at  the  Sheriff's  sale,  as  set  forth  in  the  com- 
plainant's bill,  was  void  under  the  Statute  of  Frauds.'* 

0.  Because  the  Court  erred  in  refusing  to  charge  with- 
out qnalifteation,  cs  requested  by  the  defendants'  coiin- 
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sel,  in  writing,  *'  that,  if  the  Jtirv  believe  from  the 
evidence  and  from  the  allegiitions  of  the  bill,  that  the 
complainant  was  a  party  to  the  claim  (^ase  referred  tc 
iu  the  bill,  then  he  i.^  bound  ancl  c.*stopptMl  by  the 
judgment  in  6>Aid  claim  case. " 

7.  Because  the  Court  erred  in  charging  the  Jury  "'  tliat 
tlie  sayings  or  aduiissions  of  one  defendant  are  not 
evidence  against  his  co-defendtint,  unleaa  it  appears  by 
other  evidence  that  there  was  a  conspiracy  between 
them  to  carry  out  a  fraud,  or  tliat  they  wt»re  joint 
participants  in  a  fraud,"  and  iu  refusing  to  charge. 
us  rc(i nested  by  defendants'  coimsel,  ''that  in  thi*' 
case  the  sayings  of  Ward  are  not  evidence  against 
John  S.  Wcstbrook." 

"<,  Because  the  Court  erred  in  charging  the  Jury:  "That 
mere  inadequacy  of  price  is  not  u  «ufficicnt  ground  for 
setting  aside  a  contract  as  fraudulent,  unless  the  in- 
adequacy is  so  gross  as  to  shock  the  conscience.'' 

\K  Because  the  Court  erred  in  using  the  following  hui- 
guage  to  the  Jury,  after  recalling  them  for  the  pur- 
pose of  giving  a  written  charge,  requested  by  defend- 
ants' counsel,  and  wjiich  the  Judge  had  ovcrlooked-7" 
''Gentlemen  of  th(»  Jury,  1  have  recHlled  you  f(»r  the 
purpose  of  giving  a  ehai'ge  which  I  had  omitted  to 
give,  requested  by  defendants'  counsel :  when  a  charge 
is  recjuested  in  writing,  the  Law  requires  me  to  give 
or  refuse  the  charge,  as  requested;  the  defendiants' 
counsel  had  handed  mo  a  written  request  to  charge, 
which  I  had  overlooked  on  account  of  its  getting  cov- 
ered up  by  some  other  papers,  and  to  avoid  any  fiiturc 
trouble  in  this  case,  I  have  sent  for  you  to  charge 
you  upon  that  subject" — then  proceeding  to  give  the 
charge  set  out  in  tlie  sixth  ground  of  this  rule. 
10.  Because  the  Court  (^rred  in  charging  the  Jury — "•'That 
a  bona  fide  purchaser  for  a  valuable  consideration  is 
protected  in  Equity,  provided  he  purchases  without 
notice  of  any  fraud,  and  without  knowledge  of  any 
circumstances  that  ought  to  excite  the  suspicions  of 
a  reasonably  prudent  man,  but  if  he  purchases  with 
notice  of  the  fraud,  or  with  a  knowledge  of  such  cir- 
cumstances as  ought  to  excite  the  suspicions  of  a  rea- 
sonably prudent  man,  he  is  not  protected." 
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11.  BecauBe  the  cliargc  of  tho  Court  was  erroueouK  iu 
whole  and  in  all  itb  parts. 

Tlie  Court  granted  the  rule  nisi  for  a  now  trial,  h\it  upon 
tho  hearing  of  tlie  same,  discharged  the  rule  and  refuse<l  the 
new  trial,  and  the  writ  of  error  in  this  ea«e  is  proseeuti^l  ibr 
iho  ]mrposo  of  reversing  that  decision. 

Glkxx  it  Cooi>KH,  for  the  plaintiff  in  error. 

Tll»WELL  &  WooTEN,  for  the  defendants  in  error. 

Bffth*'  Cowt. — .Iexkin??,  J.,  delivering  the  opinion. 

Tlu*  exceptions  in  this  ease  go  either  to  the  charge  of  tlie 
Conrt,  or  to  the  verdict  of  the  Jury.  I  will  consider  the 
fonuer  first,  from  number  five  to  niunber  eleven,  hoth  inelu- 
•led,  though  this  inverts  the  order  observed  in  the  l)ill  of 
txceptions. 

I  Jo  not  fleeni  it  necessary  to  review  these  excerptions 
*miHim.  TJie  fifth  and  sixth  complain  of  refusals  by  the 
Court  to  charge,  as  re((uePted  by  defendants'  counsel. 

We  justify  the  refusals  to  charge,  as  requested,  on  the 
points  embraced,  because  the  charges  asked  were  liot  jht- 
tinent  to  the  issue,  and  wouM,  alnu>st  certainly,  have  eon- 
fu5t»d  the  Jury,  and  diverted  their  attention  from  material  to 
immaterial  questions.  We  find  no  error  in  the  ehnrges  posi- 
tively given  and  excepted  to. 

The  first,  second  and  third  exceptions  assail  the  vrrdiet  ol' 
ihe  Jury  as  against  Law,  against  evidence,  and  as  strongly 
and  decidedly  against  the  weight  of  evidence,  imd  these  we 
»h»ll  consider  in  connection. 

We  state  the  following  proposition  as  the  rule,  which,  in 
Equity,  should  govern  this  ease  :  If  the  evidence  develop  a 
conspiracy  between  Uainey  Westbrook  and  Wan  I,  to  secure 
the  land  in  dispute  to  the  former,  or  to  his  family,  against 
the  just  claims  of  his  creditors,  and  if  John  f^.  Westbrook 
j^ttbsequently  became  a  party  to  this  conspiracy,  then,  both 
the  deed  to  T^Vard  and  his  bond  for  titles  to  John  S.  West- 
brook. eihoirld  be  set  aside  to  let  in  creditors. 

The  allegation  in  the  bill  is:  That  this  pro])erty,  having 
l>ecn  levied  on  to  satiHfy  a  judgment  against  i.Taincy  West- 
brook, in  the  year  184S,  was  parchaso<l  by  Ward  at  a  very 
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inadequate  price,  at  Sheriff *s  sule,  with  an  understand 
that  Ward  should  hold  the  land  for  the  benefit  of  Westbi:^ 
should  permit  him  to  reside  upon  and  cultivate  it,  and-^ 
Westbrook  should,  as  speedily  as  possible,  refund  to  TV 
the  purchase  money,  with  interest ;  that  Westbrook  coo 
ued  to  reside  on  said  land  to  the  time  of  his  <leath,  in  IJ 
and  that  his  surviving  family  continued  to  reside  on  it  d 
to  tho  filing  of  the  bill,  in  1857;  that  Gainey  Westbi 
paid  to  Ward  a  part  of  the  consideration  money :  that  in 
month  of  December,  1846,  Ward  executed  to  John  S.  Vt 
brook,  a  son  of  Gainey  Westbrook,  then  a  wMwor,  his  h 
for  titles  to  said  land,  conditioned  to  execute  titles  to 
obligee  upon  tlic  payment  of  eighty  dollars,  with  inter 
and  that  this  was  a  device  more  effectually  to  carry  into  d 
the  original  covinous  agreement  between  Ward  and  Grsi 
Westbrook — John  S.  Westbrook  being  cognizant  of  the 
derstanding.  The  bill  also  alleges  that,  previously  to 
these  transactions,  Gainey  Westbrook  had  become  the  g&i 
ian  of  certain  minors,  named  Warren,  the  defendant  in  mr 
Lamberth,  being  the  security  on  his  guardianship  be 
that,  as  such  guardian,  Westbrook  came  to  the  posseBsioo 
a  sum  of  money,  with  a  portion  of  whicli  he  l^d  purchi 
the  land  in  dispute;  that  suit  had  been  instituted  on- 1 
1>ond  against  Westbrook  and  defendant  in  error,  as  aecK 
thereon,  judgment  obtained  and  execution  issued ;  that 
plaintiffs  had  caused  said  execution  to  be  levied  on  said  1 
after  the  purchase  by  Ward,  who  had  interposeil  a  claim, 
the  trial  of  which  the  property  was  found  not  subject  to 
execution;  that  defendant  in  error  had  been  compeUe< 
satisfy  said  execution,  as  security ;  whereupon  he  filed 
bill,  praying  that  both  the  Sheriff's  deed  to  Ward,  .i 
Wanl's  bond  for  titles  to  Jolin  S.  Westbrook,  may  be 
aside,  the  land  rensold,  and  the  proceeds  applied,  first,  to 
payment  of  the  balance  of  purchase  money  due  Ward,  i 
thp  remainder  to  the  reimbursement  of  himself,  for  the  bid; 
paid  aa  the  security  of  Guiney  Westbrook. 

Tho  answer  of  Ward  explicitly  denies  the  agreement  i 
Gainey  Westbrook,  and  all  collusion  and  conspiracy ;  adi 
the  receipt  of  money  from  Gainey  Westbrook,  but  aver»< 
it  wa»  received  in  payment  of  rent,  due  for  the  land  in 
pute,  and  avers  that  he  ha<l  afterwards  bona  fide  barni 
Md  aold  the  land  to  John  S.  Westbrook.    John  g.  W 
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Wwk  «loe»  not  <lony,  but  ignores,  the  original  (tovinous  agree- 
ment between  his  father  and  Ward,  as  alleged — avers  that 
lie  was  a  h^^nu  fide  piircliaser,  without  notice,  and  denies  all 
colteion  and  eonspiracy. 

Na  witness  proves,  of  Ids  own  knowledge,  the  existence  of 
the  collusive    agreement    between    Gainey  Westbrook  and 
Wiul.     But  tlie  witness  Thomas  J.   Hood  testifies:  That, 
/inhsetjuently  to  the  ex(»eution  of  Ward's  bond  to  John  S. 
Westbrook,  and  before  the  eommeneement  cf  tliis  suit.  Ward 
toW  witness  that  "he.  Ward,  held  the  land  in  dispute :  that 
he  was  hoMing  it  for  the  benefit  of  Gainey  Westbrook  and 
I'amiij:  that  Westbrook  had  paid  all  up  but  a  small  remnant, 
awl  that,  when  that  was  paid,  he.  Ward,  intende<l  to  make  n 
'lew!  to  the  Iwys,  so  that  it  should  be  equally  divided  among 
rhein."     Witness,  further,  testifies:  That,  on  the  same  day, 
he  communicated  this  conversation  to  John  S.  Westbrook, 
who  "eaUed  upon  witness'  to  bear  in  mind  the  conversation 
and  declarations  of  Ward,  as  there  might,  some  day,  be  a 
law-suit  about  it,  and  that  he,  Westbrook,  believed  Ward  to 
be  inetn  enough,  at  some  future  day,  to  try  to  defraud  the 
rfiildren  out  of  it."     Tandy  King  testifies — "-That,  at  differ- 
ent tiine^,  between  the  years   1852  and  1854,  defendant, 
Ward,  told  witness  that  *'he  lx)ught  the  land  in  dispute,  at 
.Sheriffs  sale :  that  some  thirty  or  thirty-five  dollars  of  the 
purchase  money  was  still  owing  him,  and  that,  if  he  could 
get  the  monej  due  him,  that  he  had  advanced  towards  the 
land,  and  get  back  his  bond  for  titles  that  he  had  given  to 
Mrtue  of  the  Westbrooks,  he  would  make  a  deed."     Wm.  J. 
Russell   testifies  that,    ''about  the  year  1851,  Gainey  West- 
brook and  defendant.   Ward,  came  to  his  office  (he  being 
Clerk  of  the  Superior  Conrt)  to  inquii^c  about  a  bill  of  costs, 
chat  had  accrued  in  and  about  holding  Westbrook 's  land, 
(doubtless  referring  to  the  claim  case  mentioned  in  bill  and 
answer,)  and  tJiat  Ward  tohl  Westbrook,  if  he  would  pay  the 
bill  of  co-sts,   and  twenty-five  or  thirty  d(dlars  Attorney's 
fees,    the  land  was  his,   Westbrook's,  and  he.  Ward,  would 
make  a  deed  to  any  one  for  him. 

This  testimony  of  three  witnesses  certainly  negatives  the 
answer  of  Ward,  i*nd  fully  justifies  the  verdict,  as  to  him. 

But  it  is  insisted  that  Ward's  sayings  are  not  evidence 
against  John  S.  Westbrook,  his  co-defendant.  The  latter  Is 
oertainly  bound  by  the  declarations  of  Ward  to  tlie  witnese, 
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Hood.  Oil  ))eiii^  JDformccl  what  those  declarations  were,  h 
cxprcsseH  no  surprise,  no  dissent  from  them,  but,  on  the  eon 
trury,  by  calling;  on  tlie  witness  to  bear  them  in  niincL  th« 
he  might  tliereafter,  in  a  certain  contingency,  testify  to  then 
Westbrook  recognizes  their  trutli,  and  adoptsj  them  a»  hi 
own.  ;Ni>w.  these  dechirations  of  Ward  in  effect  establi^ 
tlic  original  covinous  agreement  l)etween  Ward  and  <iiune 
Westbrook — partial  repayment,  by  the  hitter  to  tho  foruiei 
of  the  ])urcha.se  money — and  Ward's  intention  upon  bcin 
fully  repaid,  to  nuike  a  title  to  Westbrook  s  houh^  not  to  hi 
«y//,  John  a.  John  S.  Wcstbrook's  adoption  of  this  declan 
tions,  coupled  with  the  fear  express(jd  by  him,  that  War 
would,  at  a  future  day,  attempt  to  defraud,  not  hiinifi.'lf\  bi 
*'<///'  cluhh'cn^  of  (lainey  Westbrook,  contradicts  ho  muchc 
liirt  answer  as  ignores  the  original  agreement,  and  the  partii 
repayment  of  the  purchase  money  by  (rainey  Westbrool 
also  that  portion  which  declares  thai  he  is  a  ho  an  tide  pui 
chafer  without  Notice.  It,  in  fact,  proves  that  he  liccame 
party  to  tbis  consjuracy  to  cover  tliis  pr(»perty  for  the  l>enef 
of  Gainey  Westbrook  and  his  family,  of  whom  he  was  on< 
But,  it  is  said,  tliis  is  at  most  the  testimony  of  but  one  w* 
ness,  whereas,  the  rule  of  evidence  requires  either  two  wi 
nesses,  or  one  and  eorroborating  circumstances,  to  overconi 
a  ))ositive  denial  in  the  answer  responsive  to  tln^  bill. 

Are  there  not  corroborating  circumstances?  ^ 

1st.  There  is  the  continued  residence  of  (iainey  Westbroo 
on  tlie  hmd,  to  his  death,  and  of  his  family  subsequently. 

'lA,  Tlu^  relationsliij)  ])etAveen  himself  and  (iainey  We* 
brook. 

•M.  His  minority  at  the  time  of  the  execution,  and  deli^ 
cry  of  the  bon<l  for  titles,  by  AVard  to  himself. 

4th.  The  fact  that,  after  the  making  of  thi^  bimd,  h 
father  and  Ward  are  found  conferring  together  relative  1 
the  making  of  titles,  not  to  John  !:>.,  but  to  ^' houw  one  b 
the  father,"  und  Ward  is  found  demanding,  not  of  Joiui  S 
l)ut  of  CJainey  AVestbrook,  payment  of  costs,  and  of  Atto 
ney's  fees,  accrued  in  the  holding  his.  West  brook's,  land,  i 
]irelinunary  to  this  making  of  titles. 

It  must  not  be  overlooked  that  the  defendant  in  error  pr 
dicates  his  prayer  for  relief  u])on  fraud,  which  he  charg 
upon  Gainey  Westbrook  and  tjie  i)laintiffs  in  erroi",  WaJ 
and  John  S.  Westbrook.    Mr.  Justice. Story,  remarking  api 
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the  different  dcgreos  of  strictness  in  proof  of  fraud,  required 
hy  Courts  of  Law  and  Courts  of  Equity,  uses  this  language: 
"Courts  of  Equity  will  act  upon  circumstance?,  as  presump- 
tions of  fraud,  where  Courts  of  Law  would  not  always  deem 
them  sufficient  proof  to  justify  a  verdict  at  Law/'  And  in 
this  connection,  lie  quotes  with  approbation  the  followih^^ 
rnlo,  laid  down  hy  Lord  Ilardwicke,  in  Chesterfield  vs,  Jans-. 
^f/i--2  Vesey^  155:  "Fraud  may  he  presumed  from  the 
circumstances  and  condition  of  the  parties  contracting:  and 
this  goes  farther  than  the  rule  of  Law,  which  in :  that  fraud 
must  be  proved,  not  presvmed,''  1  Story  8  IJquity,  §  19(>. 
This  rule,  applie<l  to  the  position  of  John  S.  Wcstbrook. 
in  this  cafe,  leaves  him  without  a  shadow  of  claim  for  pro- 
tection. 

H'e  are  of  opinion  that  the  evidence  in  the  cause  develops 
the  state  of  facts  embodied  in  the  proposition  with  which  we 
comxnenced  an  examination  of  tliis  case  gjfi,  its  merits,  and 
that  the  verdict  of  the  Jury,  setting  aside  tlie  deed  and  bond, 
and  letting  in  the  creditors,  should  not  be  disturbed.  We 
think,  moreover,  that  tliere  is  in  it  no  fatal  vagueness  or  un- 
certainty, as  nllege<l  in  the  fifth  exception. 

JUDGifENT. 

Whereupon,  it  is  considertKl  and  adjudged  by  the  Court, 
that  tlie  Judgment  of  tlie  Court  below  be  affirmed. 
11 
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DANIEL  &  JOHNSON  v^,  TRICE. 

A.  purchaved  iroin  B.  certain  hide8«  in  vat»,  nt  a  htipulated  price  per  hi(l« 
,ot'  an  anBUuied  uuinber,  with  the  understanding  thut  ther«  khcxild  be  «4 
iriade  of  them,  and  if  they  fell  short  of  the  number  assumed  B..  tl 
account  to,  or  pay  A.  for  the  number  deficient,  at  the  price  fixed.  A  < 
being  made,  the  number  was  found  deficient.  A.  raised  an  at*count  ■( 
n.  lor  sucli  deficiency,  in  accordance  with  the  agreement,  nmounti 
$51  00.  To  a  suit  afterward v  brought  by  B.  ag^inrt  A.,  on  a  note,  A.  pk 
Drat,  failure  of  consideration,  in  that  the  note  aued  on  wns  jriven  io 
consideration  of  the  hides,  setting  out  the  agreement  ond  the  asoert 
deficiency.  lie  also  pleaded  his  account,  so  raised  again>t  B.,  us  a  ■ 
The  proof  of  the  consideration  of  the  note  was  not  clear :  but  yhfi  -m 
the  hides,  the  agreement,  and  deficiency,  as  stated,  wero  clearly  ^ 
fffldf  that  A.  was  entitled  to  the  ailnwanov  of  his  demand,  under  one 
or  the  other. 

,  Debt,  in  the  Superior  Court  of  Spalding  county,    /l 
before  Judge  Caba:?^iss,  at  the  May  Term,.  1860. 

Thomas  C.  Trice  instituted  an  action  of  debt  in  Spa! 
Superior  Court,  against  Daniel  &  Johnson,  to  recovei 
amount  of-  an  obligation  by  which  the  said  Daniel  &  Joh 
iwknowledged  tliemselvesf  bound  to  pay  said  Trice  the  Su 
fifty  dollars,  by  the  25 th  of  December,  1852 ;  said  oIj 
tion  being  dated  the  8th  of  January,  1852. 

The  defendants  pleaded  to  said  action,  that  they  purcb 
from  the  plaintiff  a  certain  quantity  of  leather  and  hide 
the  vats  of  a  Tan- Yard,  in  tlie  city  of  Griffin ;  and  th 
was  agreed  between  the  parties  that  the  said  hides  shou! 
estimated  at  one  dollar  and  fifty  cents  per  piece,  und  tl 
when  the  hides  were  counter!  out,  the  pieces  fell  short  oi 
number  sold  and  set  out  in.  the  vat-book  of  the  Tun-1 
the  plaintiff  should  pay  defen<lants  for  the  deficiency^ 
that  if  the  pieces  exceeded  the  number  so  sold,  the  dei 
ants  should  pay  for  the  excess,  at  the  estimate  afore) 
that  the  hides  did  fall  short,  to  the  amonnt  of  fifty-on€ 
lars ;  that  the  obligation  sued  on,  was  given '  for  a  {n 
the  purchase  price  of  said  hides,  and  that  the  c-onsider 
thereof  had  wholly  failed. 

The  defendants  also  pleaded  the  said  deficiency  ii 
number  of  hides  and  pieces  of  leather,  in  the  form  of  a  m 
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On  the  trial  of  the  oarto  the  phiintift*  introdiu;e<l  the  obli- 
;;ation  sued  on,  aud  ch)sed. 

The  dotendants  then  proved  the  pureliase  of  tiu?  leathei* 
and  hides,  l»y  tlie  defendants  froni  the  plaintiff* ;  that  the 
muahcr  was  taken  from  the  vat-book  of  tlie  Tnn-^'ard,  and 
the  bides  Here  estimated  in  tlic  trade  at  one  doUar  and  fifty 
tents?  a  pioee ;  and  that  it  was  the  eontract  and  agreement 
•>i'  the  parties,  that  if  the  leather  and  liides  shouhl  fall  short 
'>t  the  iiiiniber  sold,  the  said  Trice  shonld  make  ujj  and  pay 
to  the  defendants  the  deficieney  ;  and  that  if  the  leather  and 
hide*  should  exceed  the  mniiber  sohl,  the  defendants  shouhl 
pay  to  said  Trice,  for  the  excess,  at  the  same  price  of  the 
itforesaid  estimate;  tliut  when  the  loatlier  and  hides  Avere 
tt'irtefl  out,  the  numl)er  was  l(?s.s  than  the  number  sold,  by 
thirty-four,  and  amounting  in  value,  according  to  the  esti- 
iiiaie,  to  fifty-one  <lollars. 

There  was  some  uncertainty  in  the.  testimony  as  to  what 
the  obligation  sued  on  was  given  for. 

There  was  also  some  conflict  in  the  testimony  as  to  othei- 
points,  but  none  as  to  the  liability  of  Trice  to  aec(mnt  for 
any  ascertained  deficiency  of  hides. 

The  testimony  })eing  closed,  the  ))residing  Judge  charged 
the  Jury  as  follows,  to-wit : 

Tlie  defendants  must  make  out  the  defence  on  which  they 
roly.  Tliey  have  pleadinl  both  a  failure  of  consideration  and 
*^ct-<»ff.  The  plea  alleges,  that  tlie  note  was  given  for  hides, 
in  llie  vats  of  a  Tan-Yard;  that  the  vjits  were  re])resented 
Ji-*  «:Ontaining  a  specified  number  of  hides,  which  were  sold 
at  :\  specified  price  per  hide,  and  that  the  agreement  was. 
that  if  tliere  should  be  a  <leficiency  in  the  number  of  hides 
^epre^ented  to  be  in  the  vats,  there  shouhl  be  a  deduction 
from  the  amount  of  the  sale,  according  to  that  deficiency 
4ml  rat<'  per  hide  at  which  they  were  sold :  and  the  <lefend- 
au:s  allege  that  the  deficiency  in  the  number  of  hides  in  the 
vatb,  at  the  price  per  hide  at  which  they  \Nere  sold,  is  morr 
in  amount  than  the  principal  of  the  note  sued  on,  and  tbat 
there  is,  therefore,  a  total  failure  of  eonsideration.  They 
insist  further  upon  the  })lea  of  sel-ofl',  that  if  the  considera- 
tion of  the  note  be  some  other  than  the  hides  in  the  vats. 
<till  they  are  entitled  to  set-off*  against,  the  note  sued  on,  the 
amount  due  them  on  account  of  the  deficiency  in  the  number 
«»f  hides   represented  to  be  in  the  vats.     And  the   Court 
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(jhargf'S  you,  tliat  un<ler  the  agroomont  botween  the  plaintiff 
and  defendants,  thcjio  two  pleas  amount,  virtually,  to  the 
same  thing.  To  su^^tain  either,  the  consideration  of  the 
note  must  bo  sliOM'n  to  be  the  hides  in  tlie  vats  of  the  Tah- 
Yard,  Hohl  by  the  jdaintiff  to  the  defendants,  and  that  the 
vats  were  represented  to  contain  a  specified  number  of  hides 
which  amounts  to  a  warranty  that  they  contained  tlie  num- 
ber specified;  and  it  must  further  appear  by  the  evidenec 
that  tliey  fell  short  of  the  number.  If  these  facts  have  been 
made  to  a[)pear  by  the  proof,  the  defendants  are  entitled  to 
relief,  ;icconling  to  the  deficiency  of  the  number  of  hides  in 
the  vats.  If  the  defit^ency  is  equal  to  or  greater  than  th« 
principal  of  the  note  sued  on,  tliere  is  a  total  failure  of  con- 
sideration, and  you  must  find  for  the  defendants.  If  lesb 
than  the  principal  of  the  note,  then  <lcduet  the  amount  of  the 
deficiency,  whatever  it  may  be,  ajid  fiu<l  a  A^erdict  for  th^ 
plaiutift*  for  the  remainder.  If  the  defendants  have  failed  to 
prove  tlu^  consideration  of  the  note  to  be  the  hides  m  th^ 
vats  of  the  Tan- Yard,  then  find  for  the  plaintiff  the  principal 
and  interest  due  on  the  note  with  cost  of  suit.  If  the  con- 
sideration of  the  note  is  some  other  than  the  hides  in  the 
vats  of  the  Tan-Yard,  sold  by  plaintiff  to  defendants,  then 
the  plea  of  set-off,  arising  from  the  deficien(>y  in  the  number 
of  hides,  cannot  be  allowed  against  this  note. 

To  this  charge  the  defendants,  by  their  counsel,  excepted. 

Counsel  for  defen<lants  requested  the  Court  to  charge  the 
Jm-y  as  follows : 

•'That  if  they  believed  that  the  defendants  had  shown 
that  there  Was  a  deficiency  of  hides  in  the  vats,  and  it  waF 
the  contract  between  plaintiff  and  defendants  that  the  plain- 
tiff* was  to  account  for  the  deficiency,  then  the  jury  might 
find  for  the  defendants  under  the  plea  of  set-off,  even  if  the 
evidence  showed  the  consideration  of  the  note  to  be  some 
other  than  the  hides  in  the  vats." 

The  Court  refused  to  give  said  charge,  and  remarke<l  tc 
tho  Jury,  that  if  defendants  recovered  at  all,  it  must  hi 
under  the  plea  of  failure  of  consideration. 

To  which  charge,  and  refusal  to  charge,  couns(d  for  defend- 
ants excepted. 

The  Jury  rendered  a  verdict  for  the  defendants  with  coai 
of  suit. 

Counsel  for  the  plaintiff  then  move<l  for  a  new  trial  in  saic 
case,  on  the  following  grounds : 
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1.  fiecaiu»o  the  verdict  of  the  Jury  was  contrary  to  Law 
lud  the  charge  of  the  Court. 

i  Bec4iU8c  the  v(?rdict  of  the  Jury  was  without,  sind  con- 
trary to  tlie  evidence  in  said  case. 

?».  Because  there  was  no  mutuality  in  the  8et-off  relied  on 
in  the  defence,  and  tlie  proof  showtxl  that  only  one  of 
the  defendaut.s,  Egbert  P.  Daniel,  wa*  entitled  to  said 
«it-off,  and  that  the  same  did  not  grow  out  of,  nor  was 
connected  with,  the  consideration  of  the  note  sued  on  in 
Slid  cdBe. 

Tlie  presiding  Judge  sustained  the  motion  and  awanled  a 
iiev  trial  on  the  grounds : 

I.  That  tlie  verdict  was  contrary  to,  and  without  endence 
to  support  it ;  and  also  contrary  to  the  cliarge  of  the 
Court, 

To  this  decisfion  of  the  Court,  granting  a  new  trial,  the  de- 
lendAntR  excepted  and  now  allege  the  same  to  be  erroneous. 

Peepl£S  &  Martin  6i  Dism(  kks,  for  the  plaintiff  in  error. 

Alfokd,  for  the  defeudant.s  in  error. 

Bif  thf  (Jourt. — Jenkins,  J.,  delivering  the  opinion. 

The  question  in  this  case  ii-.    whether   the   new  trial   wa^^ 
liroperly  granted. 
The  Court  below  ordered  a  new  trial  on  the  groun<ls  : 

1.  That  the  verdict  was  contrary  to  evidence. 

2.  That  it  was  contrary  to  the  charge  of  the  Court. 
Upon  the  first  point,  we  think  the  evi<lence  fully  sustains* 

the  verdict.  There  was  no  contest  as  to  the  cause  of  action 
of  the  plaintiff  in  the  Court  beh)w :  that  was  not  disputed. 
The  defendants  had  two  <lefences — failure  of  ronsideration. 
und  set-off.  The  verdict  of  the  Jury,  therefore,  nnist  be 
understood  as  affirming,  either  that  defendant  proved  a  total 
failure  of  consideration,  or  that  lie  established  a  set-off  equal 
in  unount  to  plaintiff's  demand.  The  two  demands  were,  in 
fact,  very  nearly  equal.  The  proof  of  defendants'  demand 
rOHMSted  in  this :  that  they  had  purchased  of  Trice,  the 
fdaintiff  below,  certain  leather,  and  certain  hides,  in  vats,  in 
the  process  of  tanning — the  hides  being  sold  at  $1  •"><>  each — 
and  the'  number  taken  from  the  yat-book,  subject  to  correc- 
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tioii  by  a  subsequent  comit ;  the  agreement  being  that  if,  o;i 
count,  the  number  fell  short  of  that  assumed.  Trice  should 
account  to  1).  &  J.  for  the  deficiency,  at  the  price  fixed,  and 
if  it  was  over,  D.  &.  J.  should  pay  for  the  excess,  at  that 
price.  The  evidence  establishes  a  deficiency  which,  at  the 
prices  fixed,  makes  T.  liable  for  §51  00.  The  amount  of  the 
plaintiff's  demand  was  ^50  00.  The  consideration  of  the 
note  sued  on  by  plaintiff  below  was,  undoubtedly,  either  the 
hides  so  found  deficient,  or  certain  leather  sold  by  T.  to 
IX  «S:  .).  ;it,  or  near  the  same  time.-  If  these  sales  of  hides 
and  leather  were  one  transaction,  and  the  note  given  in  part 
payment,  or  if  they  were  different  transactions,  and  the  note 
were  given  in  part  payment  for  the  hides,  in  vats,  then  the 
defen<lants  below^  were  sustained  on  the  plea  of  failure  of 
(H)usideration.  If  U.  k.  J.  had  fully  paid  for  the  hides,  in  vats, 
an<l  the  note  were,  in  fact,  given  for  leather,  or  other  thiug. 
.sold  at  a  different  time,  then  defendants  below  had  a  right 
under  our  Statute,  authorizing  sets-off  at  law  [Cobb's  I/igest, 
487,)  to  raise  and  plead  as  a  set-off  to  this  or  any  other  nctioB 
of  Assumpsit  or  Debt,  brought  by  this  plaintiff  against  them, 
an  account  for  this  deficiency  of  hides.  They  did  po  plead, 
and  proved  their  account.  It  is  true  that  the  Jury  did  find 
against  the  charge  of  the  Court,  on  the  hypothesis  that  the 
hides,  in  vats,  were  not  the  consideration  of  the  note :  and 
it  is  true  that  the  proof  is  by  no  means  clear  that  they  \vere 
so.  The  Court  below  charged  the  Jury,  that  they  could  not 
find  for  defendants  on  the  plea  of  set-off,  and  that  if  de- 
fendants failed  to  prove  that  the  hides  in  the  vats  were  the 
consideration  of  the  note  sued  on,  they  must  find  for  the 
plaintiff  the  amount  of  his  note,  principal  and  interest.  In 
this,  for  the  reasons  given,  we  think  that  the  Court  erred — 
that  the  verdict  of  the  Jury  was  right — and  should  not  havf 
been  disturbed. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Courts 
that  the  Judgment  of  the  Court  below  ordering  a  new  trial 
be  reversed,  and  the  verdict  of  the  Jurv  confirmed. 
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AARON  alioK   BRYANT   vs.   THE   STATE   OF 
GEORGIA. 

•.  When  the  vrrdiot  of  the  Jury  is  strongly  ami  dcritloJIy  a^rainst  ihc  wei^'U: 
ofovidenrc  in  a  crin^'nul  case,  ihc  Court  will  order  a  now  trial. 

.'•  It  i»  juMJJlable  iiomicide  to  kill  one  who  iiitonds.  by  vfolenev*,  to  cunimit  a 
leioay  upon  the  (K^rson  ol*  another. 

i.  WfatrRthe  I'ircurristiiace^  are  ."*ncij  as  to  excite  the  lcu^^  of  u  reasonable 
ruau.iutlie  ab«eut'o  ul*  all  other  |*r(K>f  to  the  contrury,  iho  Jaw  will  attributr* 
liie  kiUinjr  10  the*e  fear>,  and  ikjI  to  revmfje  or  pai»}«iou. 

M'htrni  homieido  is  eoniinitled  willj  a  ileadly  weapon,  aud  the  hiayer  is 
adiiifd  for  murder,  it  in  conipeteut  for  liiin  to  prove  that  lie  cAmc  by  ibt- 
tt'Mpon  accidentally,  nr  for  an  innofcnt  purpose,  on  the  occasion. 

Indictment  tor  Murder,  in  Nowton  Superior  Court.  'Pried 
heforo  Judge  CABANIi2^^,  ut  tJie  March  Term,  1860. 

At  the  September  Term,  1859,  of  the  Superior  Court  of 
Newton  county,  a  bill  of  indictment  was  found  true  by  the 
Grand  Jury,  charging  and  accusing  Richard  Aaron,  other- 
wise called  Rieliard  Bryant,  >vith  the  Murder  of  James  H. 
Reynolife. 

On  the  trial  of  said  case  the  following  testimony  was 
i«tro(liice<l  in  behalf  of  the  Commonwealth,  to-wk: 

Bt-RRELL  Borders,  sworn :  Witness  was  at  James  Rey- 
nolds', ou  the  22d  of  Augu.^t,   in   the  year   1859.     James 
Revnolda  lived  in  Newton  county.     Witness  went  to  Rey- 
nolds', and  he,   Reynolds,  was    sitting   on   the   fence,  ami 
Richard  Aaron,   James  Aaron,   John  Aaron,  and  William 
Law?on,  came  out  of  the  woods  to  where  we  were  sitting ; 
Aey  proposed  a  game  of  marbles.     Richard  Aaron  said  he 
could  take  his  partner  and  beat  any  other  two,  for  a  quart 
of  brandy.     John  Aaron  said  he  would  take  the  bet,  if  he 
wuld  get  a  partner.     John  Aaron  asked  witness  to  play  with 
him,  and  also  William   Pennington,   but  we  refused.     He 
then  asked  James  Reynolds,  and  told  him  if  he  lost  he  would 
pay  for  the  brandy.     Reynolds  said  he  would  play  for  accom- 
m(K]|tion,  but  would  have  nothing  to  do  with  the  bet.     John 
Aaron   said  he  w^ould  pay  for  the  brandy  if  thoy  lost  it. 
They  then  entered  into  the  game ;  John  Aaron  and  James 
Reynolds  beat  the  first  game.     They  proposed  another  game 
b«t  the  boys  rcfiuied,  and  James  Aaron  said  he  would  give 
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tliem  tVYo  in  five  to  play.  They  tlien  engaged  in  a  second 
gamo,  and  James  Reynolds  was  getting  ahead  ;  J  dm  Aaron 
throwed  his  marble  up  near  the  ring,  when  his  time  camc_  to 
shoot ;  his  marble  flew  back  and  hit  his  hand ;  he  said  he 
said  *S'ence/'  but  James  Aaron  said  that  he  said  "kicks";  then 
they  got  to  disputing  about  it.  James  Aaron  walked  up  and 
stepped  into  the  ring,  and  swore  he  (John)  should  not  shoot. 
James  Aaron  gave  John  Aaron  the  damn  lie.  John  Aaron 
then  struck  him,  or  struck  at  him,  witness  does  not  knoik 
which.  Watters  and  deceased  took  hold  of  Jamos  Aaron, 
and  Prisoner  took  hold  of  John  Aaron.  John  Aaron  told 
Prisoner  to  let  him  loose,  if  you  don't  I  will  cut  you  loose. 
Ricjiard  Aaron  pulled  him  two  or  three  paces  and  turned 
Iiim  loose,  and  shoved  him  from  him.  Richanl  Aaron  then 
walked  back  a  rod  or  two,  and  placed  his  liand  in  his  panta^ 
looas  packet.  John  Aaron  and  James  Aaron  seemed  as  il 
they  w^inted  to  get  together  again.  Deceased  caught  John 
Aaron  and  pulled  him  back  some  five  or  six  feet ;  he  then 
tarned  him  lopso  and  stepped  off  three  or  four  steps  ;  every^ 
thing  was  silent  for  a  moment.  Richard  Aaron  drew  luc 
pistol  out  by  his  right,  and  placed  it  in  his  left  hand,  and  fired. 
At  the  firing  of  the  pistol  deceased  liollooed,  I  am  a  dead 
man !  I  am  a  dead  man !  Deceased  passed  by  Wattcra  and 
said.  Oh !  j^ndrew,  I  am  a  dead  man  !  As  soon  as  witness 
Maw  he  was  shot  he  started  to  him,  but  could  not  get  to  him. 
Deceased  tried  to  prevent  his  falling  to  the  ground.  Witnett 
and  deceased's  wife  both  got  to  him  at -the  same  time.  Dcceafr 
cd  said  to  his  wife,  I  am  dead,  I  do  hate  to  die  so  bad.  Wkt- 
ucss  don't  think  deceased  lived  more  than  five  minutes  frdO 
the  time  ho  was  shot.  Thus  transaction  occurred  in  NowtQB 
county.  Richard  Aaron  and  John  Aaron  are  half-brothers. 
The  parties  were  a  west  course  from  the  house,  about  4( 
yards  from  the  house.  James  Aaron  and  Richard  Aarox 
were  about  4  or  />  yards  apai't.  Jolm  Aaron  was  fron 
deceased  five  or  six  feet ;  the  parties  were  in  a  position  of  f 
triangle.  John  Aaron  was  with  his  side  to  Richard  Aaron, 
was  not  looking  at  him  at  the  time  the  pistol  fired.  Deceasac 
was  some  farther  off  from  Richard — he  was  some  ten  yardi 
from  him.  Prisoner  went  ofi"  to  tlie  woods  as  soon  as  tin 
pistol  fired.  James  Aaron  went  with  him  ;  John  came  bad 
to  whero  deceased  was,  for  Watt<?rs  to  go  to  prisoner.  Dc 
ceased  w^s  wounded  in  the  left  breast,  just  below  the  oollqtfr 
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bone.  Witness  examined  the  wound;  the  ball  was  a  Large 
sizf  for  a  pistol,  and  passed  through  the  body  to  tlio  skin  of 
the  back;  tlie  wound  bled,  and  was  spouting  out  blood  when 
deceased  died.  The  pistol  was  held  somewhat  Htraiglit  out 
from  the  body. 

(%«*  Examined, — Tlie  niarl)lc  ring  was  three  or  four 
panel:*  above  the  gate ;  the  pistol  was  a  bmalksized  one,  not 
more  than   four  inches  long.     Witness  saw   the  pistol.     If 
witneiss  said  to  William  Aaron  a  day  or  two  after  the  trans- 
action, in  a  conversation  near  his  house,  that  he  did  not  see 
aiivone  with  a  pistol    that  day,   he  does  not   recoUeet  it. 
Wjims«  does  not  remember  how  long  after  the   shooting 
before  the  Coroner's  inquest  was  held.     If  witness  swore 
before  the  im^uest  that  he  saw  a  pistol,  he  does  not  recollect 
it«  if  the  question  was  asked  he  does  not  recollect.     Witness 
swore  upon  that  occasion  that  he  heard  the  report  of  a  pistol 
or  a  gun.     Witness  don't  think  he  said  he  thought  that  the 
shot  was  fired  from  a  weapon  in  the  hands  of  Richard  Aaron. 
Witncsjj  was  looking  at  all  three  of  the  men  when  tlie  pistol 
was  fired.     Witness  did  not  tell  W.  Aaron,  in  a  conversation 
that  occurred  near  his  house  a  day  or  two  after  tlie  shooting, 
that  the  boys  were  on  the  spot  wlien  he  got  there.     Witness 
thinks  he  told  W.  Aaron,  in  the  same  conversation,  James 
Kejiiolds  took  hold  of  John  Aaron.     The  left  hand  of  pris-r 
oner  is  about  four  inches  across  the  palm.     Witness  never 
had  seen   Richard  or  John  Aaron  either,  before  that  day. 
Witne.-^  was  so  excited  he  might  have  made  a  mistake  before 
the  Coroner's  inquest.     Tlie  accident  happened  near  sun- 
down ;  the  inquest  was  not  held  until  night ;  does  not  know 
what  time  in  the  night  the  inquest  was  held.     Witness  had 
been  on  the  fence  a  half  hour  or  more  before  the  accident 
happened.      Witness  heard  no  words  of  unkindness  until 
John  and  James  fell  out  about  venc(»  and  kicks;  all  seemed 
perfectly   friendly,  so  far  as   he  knew.      When  John   and 
James  fell  out,  deceased  took  hold  of  James  and  prisoner 
look  hold  of  John.     Witness  di<l  not  see  John  Aaron  turn 
r<nmd   towards  Dick.      Uhhard  Aaron  seemed  anxlom*  to 
(fueU  thfi  difficulty.     When   Dick  let  John   loose,  he   went 
bickward:^  from  John  ;  Jit  the  time  Richard  Aaron  lot  John 
Aaron  loose,  deceased  let  James  Aaron  loose,  and  approach- 
ed towartU  John  Aaron.     John  Aaron  turned  towards  Dick, 
with  bis  knife  about  half  open :  the  pistol  did  fire  at  the 
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thne  deceased  approached  John  Anron.  Witness  did  not 
tell  Wm.  Aaron  in  the  conversation  above  referred  to  nosr 
his  own  house,  a  day  or  two  after  the  accident,  that  James 
Reynolds  said,  Dick  you  have  shot  me,  and  Dick  replied^ 
Jim  if  I  have  it  was  an  accident,  for  I  have  nothing  againat 
you.  They  had  the  brandy  at  the  mouth  of  the  lane,  about 
75  yards  from  the  house.  Witness  ainl  deceased  wete 
brothers-in-law.  Witness  did  not  testify  at  this  examinatioB 
that  the  boys  came  up  out  of  the  woods,  immediately  pnv- 
posed  a  game  of  marbles,  but  after  they  had  been  there  haM 
an  hour  they  came  by. 

Rebutt^L — Witness'  position  was  about  ten  feet  from  John 
and  Richard  Aaron,  was  on  a  line  with  John  and  W.  De^ 
ceased  was  off  to  the  right.  Witness  was  not  excited  until 
after  the  shooting,  and  was  still  on  the  fence  nntil  after  the 
shooting.  Witness  was  sitting  so  he  could  see  all  i)artie« 
clearly  and  distinctly.  There  was  no  convci*ration  between 
deceased  and  prisoner  after  the  accident  at  all.  Witness 
did  not  see  prisoner  after  the  accident. 

Sur-ltchiiftal — Before  the  accident  they  were  all  talking 
friendly,  John  Aaron  was  standing  between  Dick  and  Jim 
Aaron. 

HowKTJi  P.  RKYNOTiDS,  sworn. — Witness'  father  was  named 
James  Ilemy  Reynolds.  On  tho  22d  August  last  I  was  at 
home.  Mr.  Watters,  Border,  W.  Pennington,  W.  LawsoA, 
John,  James,  and  Richard  Aaron  were  there.  There  w:»  a 
same  of  marbles  played  that  day  there.  When  Mr.  Bor- 
ders came  up,  John,  James  and  Dick  Aaron,  and  Mr.  Horton 
came  up  from  the  woods.  Dick  Aaron  said  lie  could  take 
his  partner  and  beat  any  other  two  for  a  quart  of  brandy. 
John  asked  Mr.  Borders  if  he  could  play,  and  he  (Borders) 
said  he  coulA  not ;  he  asked  Mr.  Pennington,  and  he  said  he 
could  not  play ;  he  asked  deceased,  and  told  him  that  if  be 
playeil  he  should  pay  nothing  of  it,  for  he  would  pay  it  all. 
Deceased  said,  now  boys,  I  am  not  going  to  pay  for  any  of 
the  brandy.  They  played  two  games,  deceased  and  John  wore 
beat,  and  they  pai<l  the  brandy.  They  started  off  and- came 
back  and  played  another  game,  five  up.  Before  they  got 
done  John  dropped  his  marble  close  to  the  ring,  and  when 
John  shot,  his  marble  hit  his  fingers,  and  John  said  venoe. 
Jam.es  said  he  never  said  it.  James  said  he  would  die  bofoM 
he  should  shoot  his  marble,  and  John  said  he  wonld  ili»  be- 


ATLANTA,  AUGUST  TERM,  1860.  171 

Amron  aiias  Bryant  r.v.  (he  State  of  OeorgiB- 

ft>TC  he  wonlcl  kicks  it.  Thon  Jim  told  John  he  was  a  ilamn 
liar,  and  John  struck  at  liim,  and  deceased  stepped  in  he- 
tireen  them  to  part  them.  He  caught  hohi  of  Jim  to  hold 
him,  and  Dick  Aaron  caught  John  right  rouml  the  waist 
ami  pulled  him  down  in  the  woods  a  piece.  Deceased  and 
Walters  held  Jim.  John  told  Dick  if  he  did  not  let  him 
loose  he  would  cut  him,  God  damn  him.  Dick  shoved  John 
offtishe  let  him  loose,  and  John  went  off  two  or  three  steps, 
and  got  his  knife  almost  half  open,  and  started  after  prisoner: 
deciased  caught  him  and  turned  him  half  round.  John 
•tarted  towards  Dick ;  priwner  stepped  backwards  on  a  rock, 
deceased  stepped  to  him,  John  Aaron,  and  turned  him  sorter 
round.  They  were  all  staiiding  still,  and  Richard  Aaron 
ran  his  hand  in  his  pocket  and  pulled  out  his  pistol,  and 
held  it  in  both  hands  to  one  sid(^  and  fired.  Deceased  said 
now  yon  have  killed  me.  Dick  went  off  to  the  woods,  and 
'ritno:*s  saw  no  more  of  him.  John  was  trying  to  get  to 
Dick :  he  turned  the  pistol  in  his  left  hand,  with  the  right 
one  in  the  direction  of  deceased.  Witness  says  prisoner  is 
the  man  who  killed  his  father.  At  the  time  of  the  firing  all 
vrre  standing  still ;  as  soon  as  the  pistol  fired  prisoner  ran 
off  and  left  his  coat,  and  Jim  Aaron  carried  it  to  him.  and 
that  is  all. 

Cross  Examined, — Witness  is  in  his  ISth  year.     Uncle 

Borders  was  sitting  on  the  fence  ;  the  boys  had  been  there  all 

day.     Deceased  went  to  the  store,  and  the  boys  came  back, 

«nd  some  of  them  ate  dinner  there.     Deceased  and  all  of 

them  were  very  friendly.     When  deceased  was  shot  he  did 

not  hear  prisoner  say  I  am  sorry  I  shot  you,  for  I  have  not 

got  anything  against  you.     Deceased  was  not  standing  close 

to  John.     John  started  towards  Dick,  and  deceased  caught 

hold  of  him  and  turned  him  sorter  round.     Prisoner  never 

iaid,  as  witness  heard,   ^Mohn,  don't  rush  on  me  with  that 

knife."     Witness  was  not  looking  at  either  particularly,  but 

was  a  little  agitated.     Dick  and  »lohn  were  looking  at  eacli 

other.     Dick  pulled  out  his  pistol,  and  held  it  to  one  side. 

The  pistol  -fired  in  his  hand.     Immediately  upon  the  pistol 

firing  deceased  said,  you  have  shot  me.     Witness  looked  at 

him,  and  ran  up  to  him,   and  noticed  nothing  else.     Witness 

stayed  with  his  father  until  they  carried   him  into  the  house, 

and  all  the  others  went  off  except  Ilorton  and  Borders. 

'RehnttaL — The  crowd  did  not  stay  tht>rc  all  day;  Dick 
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did  not  take  dinner  there.  Witness  saw  Dick  turn  and' 
ofiF;  it  was  the  last  he  saw  of  him.  John  was  standing  e 
ways  to  Dick  when  the  pistol  fired.  The  ground  sloped; 
Dick  was  down  on  the  lower  side.  John  and  James  A"i 
ate  dinner. 

The  evidence  for  the  State  eh).sed,  and  defendant  ir 
ducod  the  following  testimony,  viz : 

Evidence  for  the   Defenee, 

William  Pexxingtox,  sworn:  lie  wa«!  present  at 
time  of  the  difficulty,  at  James  Reynolds',  in  the  niontl 
August^  it  was  August  21.  Tliere  was  a  good  many  o 
boys  there ;  they  got  up  a  game  of  marbles.  John  Ai 
and  James  Reynolds  were  partners  against  Dick  and  Jc 
Aaron ;  tliey  played  several  games,  an<l  concluded  to 
one  game  more,  five  up.  They  played  until  the  game 
four  and  four ;  and  in  playing  the  fifth  game  John  A 
shot  and  knocked  a  man  out  of  the  ring,  and  his  taw  boui 
back  and  struck  his  hand.  James  said  kicks  ;  John  sai 
should  not  kicks  it  at  all ;  James  said  ho  should  kick 
At  that  time  James  stepped  into  the  ring  between  John 
the  men,  and  said  he  should  not  slioot  unless  he  klcke< 
taw.  John  said  he  would  not  kick  it  an  inch  ;  at  this 
James  Aaron  picked  the  marbles  up  out  of  the  ring.  « 
Aaron  said,  this  may  cost  you  a  damn  sight  more  than 
James  Aaron  said,  it  may  cost  y(m  something  too.  At 
time  the  lie  was  passed  between  James  Aaron  and  • 
Aaron  once  or  twice,  but  witness  does  not  recollect  tho.e 
words.  James  Reynolds  was  sitting  on  the  fence,  and  jux 
down,  as  it  appeared  that  John  and  James  were  going  toj 
er.  Deceased  caught  hohl  of  James,  pulling  him  off. 
the  ring  towards  the  fence,  and  prisoner  caught  hold  of  J 
John  Aaron  told  prisoner  to  let  him  loos(\  iVisoner 
John  round  the  body,  and  was  behind  him.  John  told 
oner  the  second  time,  Go<l  damn  you  let  me  loose.  At 
time  prisoner  shoved  him  from  him.  John  Aar(»n  dn 
small,  white  handle  knife  :  as  he  drew  from  his  po< 
opened  and  turned  liis  face  toward  prisoner,  he  udva 
towards  him,  with  his  knife  open  in  his  hand.  John  A 
advanced  towards  prisoner  at  the  same  time.  Dcc< 
seeing  John  Aaron,  made  as  though  he  was  trying  tc 
between  prisonci*. and  John,  imssing  to  the  right  of  > 
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Aaron  about  throe  feot.  IVisoner  drew  a  pistol  from  hisi 
pant:?  pocket :  as  he  drew  it  from  liis  pocket  with  his  rij»ht 
kml  and  let  it  falJ  into  liis  left,  it  fii"cd.  In  a  short 
space  of  time  after  the  pistol  fired,  deceased  turned  round 
nnJ  mt\y  1  am  a  dead  man.  Deceased  a<lvanced  but  a  few 
steps  towards  his  own  door,  liis  wife  mot  him,  and  lie  drop- 
ped »l(mn  and  died.  JVisoner  drew  Iiis  pistol  from  his  pocket 
vitli  his  right  hand,  and  let  it  fall  across  the  palm  of  his 
left,  and  it  iire<l.  Prisoner's  thumb  of  his  right  hand  was 
on  tlie  hammer.  Prisoner  held  tJie  pistol  laid  across  the 
left,  with  the  thumb  of  his  right  hand  on  the  hammer. 
From  the  ])ositioii  of  his  eyes,  prisoner  was  looking  at  John 
Aaron.  Witness  did  not  hear  prisoner  say  anything  to  John 
Jis  lie  was  advancing  towards  him  with  his  knife.  All  of  us 
met  a  while  before  dhiner,  at  Webb's  Ston%  and  went  from 
thoro  to  the  house  of  the  deceased.  All  were  perfectly 
friendly,  as  far  as  witness  saw.  John  Aaron,  James  Aaron, 
Kn'i  Thomas  Lawson,  ate  dinner  at  the  house  of  deceased. 

Oroiif  Uramincd :  Prisoner  went  to  mill  and  carried  grain 
that  day.     It  was  after  dinner  when  they  commenced  play- 
ing marbles.     Prisoner  puHcd  John  some  three  feet,  but  did 
not  get  to  where  taw  was.     Deceased  pulled  James  almost 
five  or  six  feet  in  an  opposite  direction  from  prisoner  and 
John.     Prisoner  shoved  John  up  the  hill  when  he  had  turned 
him  loose  :  he  shoved  him  up  very   close  to  the  ring.     Pris- 
oner stepped  some  several  ste])s  back  when  he  pushed  John 
from  him.     John  was  up  near  by  the  ring,  and  ])risoiK'r  was 
near  at  taw  when  the  pistol  fired.     Deceased  was  not  nearer 
than  three  feet  to  the  right  of  John  when  the  pistol  fired. 
Prisoner  and  John  were  some  eight  rn*  ten  feet  apait  when 
the  pistol  fired.     John's  face  was  towards  prisoner  when  the 
pistol  fired.     Witness  was  looking  at  pris(>ner  wh(»n  the  [)istol  • 
fired.     Witness  was  looking  at  prisoner's  eyes  and  face  when 
the  pistol  fired.     Witness  was  standing  to  the  right  of  the  ring 
when  the  pist<d  fired,  some  ten  or  twelvo  feet.    John's  side  was 
towards  witness.      Prisoner  was  standing  So  witness  could 
see  his  face.     Deceased  w\is  standing  near  the  fence,  but 
was  not  sitting  on  the  fence.     Witness  saw  prisoner  from  the 
knees  up,  when  he  was  looking  at  him  at  the  time  of  the 
firing.     Witness  would  have  corrected  his  statement  about 
the  fence  at  the  time  if  he  had  had  time. 

AXDREW  J.  Wattbrs,  swom :  Witness  was  present  when 
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till'  uiifoituuutc  aftair  liappouod  at  the  Louse  of  deeeui^ed: 
found  the  party  at  the  houjic  of  deceased  about  an  hour  by 

.  sun  that  evening; ;  tliey  were  playing  marbles  when  witness 
,^     got  there.     James  Aaron  and  prisooer  were  partners  against 

/John  Aaron  and  deceased.  Tliey  were  playing  for  a  quart 
of  brandy  Jitid  lialf  a  dollar.  John  Aaron  was  bettioe 
brandy;  deceafcied  was  not  hhnself  betting.  They  finiMied 
that  game,  and  conuiu'nced  another  for  the  same  ainounL 
They   were   phiying    three    up.      After    tliey    got    through 

.playing  the  second  game  they  stopped  for  a  while,  and 
commenced  another  in  which  the  dispute  arose.  Tlie  dis- 
pute was  between  John  and  James  about  a  slioot  John 
made,  his  inlirble  bouncing  back  and  striking  his  finger?. 
James  said  lie  tcdd  John  to  kicks  first.  John  said  he 
«aid  vence  first.  James  Aaron  stepped  into  the  ring  lo 
keep  John  from  shooting  unless  he  kicked  his  marble.  Wit- 
•  ncHs'  brother  spoke  to  them  and  said  he  would  pay  the  quart 
of  brandy,  rather  than  see  them  have  a  dilBculty.  Witness 
spoke  to  James  and  told  him  to  get  out  of  the  ring  and  lei 
John  shoot,  and  ho  said  he  would  die  first.  Witness  then 
told  John  to  kicks  one  foot  and  a  half,  and  he  said  he  would 
be  damned  if  he  kicked  it  an  inch.  James  then  picked  up 
the  marbles  out  of  the  ring.  John  straightened  up;  pri£^oner 
was  standing  off  towards  taw  iVom  the  ring,  some  two  feet. 
John  Aaron,  when  he  got  up,  said  to  James,  it  will  cost  you 

•  both  a  damned  sight  more  tlian  it  is  worth.  James  said,  by 
Gwl  it  may  cost  you  something  t<x),  John  then  said  some- 
things but  witness  did  not  understand  Idm,  and  James  called 
him  \v  <Iamn  liar.  As  he  gave  him  the  damn  lie,  John 
Htruck  at  him,  and  deceased  shoved  them  apart.  Deceased 
kept  hold  of  James  after  he  had  parted  them,  and  prisoner 
went  up  to  John's  ]»ack  and  caught  him  around  the  aims. 
James  Aaron  and  deceased  stayed  close  to  where  the  ring 
was.  IVisoner  and  John  shuffled  ofl*  below,  a  little  piece 
towards  taw  mark.  John  told  prisoner  to  turn  him  loose. 
tSod  damn  you  turn  me  loose,  if  you  don't  I  will  cut  you 
loose:  and  witness  thought  he  was  trying  to  get  a  pistol  out. 
ttt  the  tiuie  he  told  him  he  would  cut  him.  I?risoner  turneil 
liim  loose,  and  shoved  him  off  from  him,  and  John  drew  out 
a  knife.  Witness  got  off  the  fence  and  went  to  where  de- 
ceased and  James  Aaron  were  standing.  John  Aaron  wat> 
right  opposite  to  where  we  were,  and  tui*ned  facing  of  us. 


^^. 
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Witness  thought  that  kc  waB  coming  at  James,. but  instead 
of  that  ho  turned  short  around  and  broke  at  prisoner,  with 
hJB  knife  raised  in  a  striking  position,  in  his  right  hand.* 
Prisoner  commenced  backing  as  Jolin  ran  towards  him,  and 
•Irew  his  pistol,  and  it  fired  instantly.  Prisoner  caught  the 
jpiBtol  in  both  hands  as  he  drew  it  out  of  his  pocket,  and  it 
firt'd.  Decease<l  was  three  or  four  feet  to  tlie  right  of  John 
when  the  pistol  fired.  John  came  to  a  halt  and  stood  firm  n 
few  seconds ;  he  tlien  started  towards  i)risoner  and  said,  God 
damn  you,  you  had  better  shoot  again.  About  the  time  he  • 
made  this  remark  deceased  said,  O,  I  am  dead.  Deceased 
turned  and  run  to  witness  and  said,  Andrew,  I  am  dead,  send 
for  a  Doctor.  He  passed  by  witness,  and  met  his  wife  near 
the  gate  an<l  said,  0,  I  am  dead,  I  am  dead,  and  sunk  down 
at  her  feet;  while  he  was  falling  he  said,  Oh  I  I  hate  to  die 
m  bad.  When  witness  turned  around  prisoner  was  gone, 
but  witness  does  not  know  when,  or  wliich  way  he  went. 
Deceased  was  stretched  out  on  tlio  ground,  and  lie  died 
directly.  Prisoner  pulled  the  pistol  out  with  his  right  hand, 
and  threw  it  across  liis  left,  with  the  thumb  of  his  right 
hand  on  the  hammer,  it  was  not  directed  to  any  one.  There 
vas  no  words  of  difficulty  between  deceased  and  prisoner. 
They  were  all  enjoying  themselves  wliile  witness  was  there : 
they  were  all  friendly.  Prisoner  wjvs  looking  at  John  when 
the  pistol  fired. 

CroM  Examined  I  Prisoner  and  John  were  some  eight  ov 
ten  feet  apart  at  the  time  of  the  firing.  Deceased  and  pris- 
wer  were  a1>out  tlie  same  distance  apart.  The  pistol  wah 
not  a  self-cocking  one,  but  was  a  Colt's  Repeater  of  the 
hmest  pattern.  John  Aaron  and  James  Aaron  went  with 
witness  to  where  prisoner  was  that  evening:  witness'  ))rother 
was  also  with  him  when  he  went. 

Rt.huttaL — Witness  saw  prisoner  that  evening  about  five 
minutes  after  the  occurrence.  When  witness  got  to  prisoner 
he  was  about  one  hundred  and  fifty  yards  from  ilie  house,  in 
the  road.  Prisoner  sent  James  ^Varon  after  witness:  witnes^ 
met  Pennington  coming  back.  When  witness  got  to  where 
prisoner  was,  he  appearcil  very  much  excited.  Pistol  shown 
in  Court  is  the  same  pistol,  or  one  like  it.  John  Aai'on 
remained  with  deceased  until  witness  went  to  where  prisoner 
wa*.  and  then  went  with  witness  down  to  where  Dick  and 
John  A^ron  were.  Was  nearest  to  prisoner  when  the  pistol 
fired. 
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John'  L.  Aaron,  Bworii :  Witness  was  at  the  house  of 
dcce.'used  when  this  unfortunate  affair  happened.  Met  deceas- 
ed al>out  10  o'clock  at  Newton  Factory,  at  tho  Store,  that 
morning.  Pennington  and  Major  Floyd  were  there.  Jamee 
Aaron  and  prisoner  were  with  witness.  Stayed  at  the  Fac- 
tory about  one  and  a  half,  or  two  hours*.  When  wo  left  the 
Store,  we  went  to  Major  Floyd's  buggy  to  get  a  drink  of 
rum ;  but  prisoner  said  he  could  not  drink  rum,  he  wanted 
brandy.  Deceased  went  there  with  us.  Jim  said  he  had 
■  rather  have  his  dinner  than  anything  else — that  he  would 
give  a  lialf  dollar  for  his  dinner — witness  said  tho  same. 
Wni.  Lawson  said  he  would  get  our  dinner  for  half  dollar. 
Deceas(»d  sjiid  if  we  would  go  home  with  him  he  would  have 
a  chicken  killed  and  fried,  or  cooked  any  way  we  wanted  it. 
Witness  and  prisoner,  and  James  Aaron  and  deceased,  all 
went  there  together.  Wm.  Lawson  and  Pennington  C4ime 
on  behind  us.  When  we  got  there  we  bought -a  quart  of 
brandy  and  drank  that,  and  deceaseil  went  to  the  house  and 
had  a  chicken  killed.  He  came  back  and  said  dinner  w«* 
ready.  He,  witness,  and  Tliomas  Lawson  went  to  dinner; 
they  then  cauie  back  down  there,  and  knocked  about  the 
fence  there  until  the  sun  was  about  two  hours  high  ;  then  we 
got  up  a  game  of  marbles,  and  played  some  three  or  four 
games  :  we  were  playing  for  a  quart  of  brandy.  In  that  time 
the  sun  was  nearly  down,  and  we  all  had  starte<l  home.  De- 
ceased called  to  witness  and  said,  if  they  will  give  us  one  in  five 
wo  will  play  for  another  quart;  and  witness  asked  if  he  would 
go  his  halves,  and  he  said  he  would ;  and  then  we  all  c^me 
back  and  went  to  playing,  and  played  on  until  the  game  got 
four  and  four,  and  witness  rolled  up  on  one  side  of  tlie  ring, 
and  brother  Jim  rolled  up  on  the  other.  Witness  made  a 
shot  and  his  marble  struck  his  hand.  Witness  said  venee, 
and  Jim  said  kicks ;  witness  said  he  said  vence  first,  and 
Jim  said  he  said  kicks  first,  and  we  got  to  quarreling  about 
it.  James  came  and  got  right  in  tho  ring  and  would  not  let 
witness  shoot,  and  then  picked  up  the  marbles,  and  witness 
said,  it  would  cost  you  and  prisoner  more  than  it  is  worth, 
and  he  said  it  will  cost  you  something  too.  Witness  then 
said  something  to  him,  but  docs  not  now  recollect  what,  and 
James  gave  witness  the  damn  lie,  and  witness  struck  at  him. 
Deceased  ran  uj)  and  caught  hold  of  Jim,  and  prisoner  ran 
and  caught  hold  of  witness.     Witness  told  prisoner  to  tarn 
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him  loose,  nnd  he  held  on  to  witness,  and  witness  said  again, 
tnrn  nie  loone  :  witness  said,  if  j^ou  don't  turn  me  loose  1 
will  cut  you  loose,  and  prisoner  saw  that  witness  was  trying 
to  get  out  his  knife,  and  he  slioved  witness  off  from  him. 
Prisoner  had  witness  around  hoth  anus.  Witness  pulled  out 
a  little  white  handle  knife,  opened  it,  and  started  baek  to- 
wards prisoner.  Deeeased  saw  that  witiu.ss  was  going  to 
priponer,  turned  James  Aaron  loose,  and  came  toward  wit- 
ness to  eatch  him  (witness.)  Prisoner  kept  backing,  and 
drew  out  a  pistol,  and  held  it  in  both  hands,  and  it  fired. 
Deceased  was  a])out  three  feet  to  the  right  of  witness.  De- 
ceased said,  Dick,  you  have  shot  me  ;  and  prisoner  said,  tlim, 
I  would  not  have  shot  you  for  the  world,  for  I  have  never 
had  a  harm  word  against  you.  (Jentlemen,  you  know  I  did 
it  accidentally.  Then  deceased  turned  round  and  said,  0,  T 
am  dead,  I  am  dead,  I  am  dead.  Prisoner  and  deceased 
wore  friendly  all  day ;  just  as  friendly  as  witness  and  pris- 
oner were.  Defendant  proposed  to  prove  why  it  was  he  hap- 
pened to  have  the  pistol  on  that  occasion.  State  objected. 
Court  suptained  the  objection,  and  defendant  excepted,  and 
now  assigns  the  same  as  error. 

^V/)M  Examined:    \N  itness   is  half-brother  of  prisoner. 

Prisoner  was  about  seven  or  eight  feet  from  the  ring  when  the 

pistol  fired.     Witness  was  about  four  feet  from  the  ring,  to 

the  left  of  it.     Prisoner  was  seven  or  eight  feet  from  the 

ring.     Deceased  was  about  seven  or  eight  feet  from  prisoner. 

Deceased  was  about  three  feet  to  his  right,  coming  to  catch 

him  from  getting  to  prisoner.     Witness  was  advancing  upon 

prisoner,   and  at  that  time  deceased   had  hold  of   James. 

Witness  did  see  the  deceased  and  James  at  the  time  he  was 

tdrancing  upon  prisoner.     \^  itness  don't  know  that  deceased 

had  hold. of  Jim.     Deeeased  was  to  the  right  of  witness,  and 

not  to  his  back.     W  itneps  never  saw  deceased  at  the  time 

the  pistol  fired.     Witness  don't  know  whether  deceased  was 

adrancing  to  stop  him  or  not.     At  the  time  the  pistol  fired 

witnefiB  was  looking  at  prisoner,  but  turned  and  saw  deceased 

eoming  to  his  right ;  and  witness  had  to  turn  around  to  get 

nt  prisoner.     Witness  had  stopped  when  he  turned  round 

and  saw  deceased,  and  then  witness  advanced  about  one  foot 

before  the  pistol  fired.     After  he  stopped,  witness  said  to 

prisoner,   you  had  better  shoot  again,  but  did  not  swear. 

Witness  stwped  when  the  pistol  fired.     The  first  thing  de- 

12 
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ccai?C(l  said  after  Lo  was  sliot  wa?*,  Dick,  you  have  shot  inc. 
Dick  spoke  so  lie  supposed  they  coiUd  all  hear  him ;  prifroiiev 
ijaid,  Jim,  I  am  sorry  I  did  it,  1  would  not  hare  done  it  for 
the  whole  worhl.  Gentlemen,  you  know  I  did  it  aecident- 
ally.  Prisoner  spoke  loud  enough,  as  witness  suppose.^,  for 
all  to  hear  him.  Immediately  after  the  firing  prisoner 
walked  off  fifty  or  one  hundred  yards.  Witnesjs  remained 
witli  deceased  until  he  died.  All  except  prisoner  and  Thom- 
as Yaucy  stayed  upon  the  ground  until  he  died.  Don't 
know  whctlun'  Jim  stayed  or  not.  Borders  was  Vitting  on 
the  fence  when  the  difficulty  commence<l.  When  prisoner 
pushed  witness  off,  Jim  was  about  five  feet  off.  Prisoner, 
Jim  and  witness  all  left  the  ground  together  that  evening. 
Prisoner  kept  out  of  the  way  of  the  officers. 

liehnttah — Immediately  after  the  firing,  prisoner  left,  be- 
cauise  some  one  told  him  to  leave.  When  the  pistol  fired, 
prisoner  was  looking  at  witness. 

Sur-IieluttaL — Don't  know  that  any  one  advised  prisoner 
to  leave. 

W.  II.  Aauon,  Hworn :  Witness  had  a  conversation  with 
Burrell  Borders  near  his  house,  two  or  three  days  after  the 
transaction.  Borders  told  witness  then  and  there  that  he, 
Bordprs,  did  not  see  any  pistol,  at  the  time  of  the  difficulty, 
in  the  hands  of  any  one,  hut  heard  the  report.  Uo  said 
that  deceased  said,  you  have  shot  me,  and  that  prisoner  said. 
Jim,  if  I  have,  it  w.as  an  accident,  for  I  have  nothing  against 
you.  This  is  what  he  said,  according  to  the  recollection  oi 
witness. 

CroB8  examined:  Witness  is  uncle  to  j)risoner,  tuid  ha^ 
been  assisting  the  defence  on  the  present  trial.  Witness  had 
talked  about  the  trial  among  the  Aarons  a  good  deal;  have 
talked  with  all  the  witnesses,  that  have  sworn,  except  Ilowell 
Reynolds.  Don't  recollect  what  day  the  occurrence  took 
place,  or  what  day  witness  talked  with  Borders;  fhii|ks  ii 
was  two  or  three  days  afterwards. 

.  James  IIorton,  sworn :  W^itness  was  there  at  the  time  de- 
ceased was  killed,  and  heard  the  commencement  of  tlie  qoar- 
rql  between  John  and  Jim  Aaron ;  prisoner  took  hold  of  John. 
deceased  took  hold  of  James,  they  got  to  disputing  about  the 

Same  of  marbles;  James  put  his  foot  in  the  ring  aiul  Baid 
ohn  should  not  shoot ;  John  said  he  would  be  damned  if  he 
didn't  shoot ;  other  remarks  were,  made^  which, witncsiB  did 
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nut  distinctly  liear;  tho  djirmi  lie  \>;is  parsed,  John  A.  niutk^ 
an  atU'inpt  to  strike  Jaiiiirs,  prisoiKT  ciiuirht  John  A.  right 
;in>uii(l  tho  arms,  an<l  dcc'cascd  caught  Jaiues  aud  kept  him 
on  tho  otlior  .side  of  the  ring,  Jolin  sai<l  to  ])risoner  if  you 
don't  let  me  loose,  1  will  <  ut  you  loose,  and  made  two  or  tlire<r 
atteni[its  antl  got  his  knifr  out,  jirisoner  then  turned  John 
ioo!^e,  and  shoved  him  up  the  hill;  John  was  going  towai(l> 
prisoner  with  his  knife  diawn,  an<l  ])risoner  hjieked  down  the 
hill  and  drew  his  pistol.  John  was  going  towards  prisoner, 
♦leeeased  let  James  loo^e  and  went  directly  aeross  to  where 
John  wart;  deceased  did  not  get  in  roach  of  John  hefore  j)ri8- 
uiier  drtjw  \\\i<  pistol  out  of  his  pt)cket  and  held  it  in  his  right 
band,  thrown  across  the  palm  of  the  Ifft,  and  it  fired;  de- 
ceased turned  and  walke<l  some  two  feet  tnwanls  Wattors 
und  said:  Andrew,  I  am  dead,  I  am  dead ;  Mrs.  Heynoldn 
IiimI  got  out.  and  they  emhraced  each  other,  and  deceased 
i^nid;  oh,  honey,  1  am  dead,  how  I  hate  to  die:  witness  wais 
.l<>okii^  at  the  parties  :  prisoner's  thumb,  he  supposed,  to  be 
«n  tli€  cock  of  the  pistol:  they  were  all  friendly  that  day,  so 
far  as  witness  saw. 

CVojM  *rx<niiiH**d:  JVisoner  and  deceased  were  some  six  or 
eight  feet  apart.  John  war'  something  like  side-ways  to  him: 
James  A.  was  some  fifteen  or  twenty  feet  from  prisoner,  de- 
wased  passed  across  in  a  fast  walk  or  run:  prisoner  and 
Jolm  wore  some  eight  or  ton  feet  apart  when  John  drew  his 
knife;  Joihiihad  not  stopped  when  the  pistol  fired:  witness 
was  sitting  on  the  fence  when  tho  pistol  finMl :  don't  know 
that  tlie  difficulty  between  tiiem  wa«  a  sham;  never  said 
iK>ys  let  them  alone,  they  are  in  the  habit  of  doing  so;  as 
soon  as  tli<?  firing  took  ]daee,  deceased  turned  round  up  the 
hill:  wituess  heard  all  that  was  said  .and  stated  all  he  heard: 
«ometliiug  might  have  bom  said  that  witness  did  not  hear, 
bm  witness  thijiks  ho  heard  most  of  the  conversatirm;  he  is 
-^ome  relation  to  the  deceased;  defen<lMnt  offered  to  ]>rove 
why  it  was  he  had  the  pistol  on  this  occasion,  to  rebut  the 
prtsumption  of  any  preparation  for  crime  and  of  malice : 
Sute  objected ;  Court  sustained  the  objeetion.  and  defendant 
nceptccU  and  now  assigns  the  same  as  error.  l*istol  in  evi- 
denee.  Here  the  defence  closed.  After  the  charge  of  the 
Court,  Jury  retired  and  returned  a  verdict,  finding  defendant 
guilty  of  Voluntary  Manslaughter. 

We  agree  that  the  foregoing  is  a  correct  and  substantial 
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•copy  of  the  evidence  in  the  case  adduced  on  the  trial,  March 
29,1860. 

GEO.  T.  BARTLETT,  \   .,  ,  \     ,•    .,, 
JOHN  J.  FLOYD,         /  ^^^^'^''^'^'^^  ^'  Attorneys. 

A.  a.  HAMMOND,  Solicitor  General. 

After  reading  all  the  sectionn  of  the  Penal  Code  applicable 
to  the  case,  the  Court,  among  other  things,  charged  the  Jurj' 
that,  before  they  could  find  the  defendant  guilty  of  Murder, 
they  must  be  satisfied,  by  the  proof,  that  he  was  actuated  by 
malice  expressed  or  implied:  there  can  be  no  murder  without 
malice.  The  characteristic  distinction  between  Murder  aiid 
Manslaughter  is  the  want  of  malice  in  one  case,  and  its  exist- 
ence in  the  other.  But  every  homicide  is  ])resuuied  to  bo 
malicious  until  the  contrary  is  shown,  so  that  any  homicide 
will,  ill  legal  contemplation,  amount  to  murder,  unless  it  be 
excusable  on  the  ground  of  accident,  or  because  done  in  self- 
defence,  or  alleviatcil  into  manslaughter  by  concomitant  cir-. 
cumstunces;  and  whether  it  was  committed  wilfully  and  mali^ 
ciously,  or  under  cirumstances  justifying  or  excusing  it,  of 
alleviating  it,  and  reducing  it  to  manslaughter,  arc  questions 
for  the  consideration  and  determination  of  the  Jury,  and  to 
be  determined  from  the  evidence  before  them.  You  will,  then, 
look  to  the  testimony  to  satisfy  yourselves  whether  the  de- 
fendant was  or  was  not  actuated  by  malice  in  killing  the  dt*- 
ceased.  Malice,  in  legal  contemplation,  means  doing  a  wrong- 
ful act  intentionally  and  without  sufficient  cause  or  excnse. 
If  you  believe  that  the  defendant  intentionally  and  mali- 
ciously killed  the  deceased,  he  is  guilty  of  murder,  and  you 
should  so  find.  If  he  intended  to  kill  John  Aaron,  and  th* 
circumstances  proven  are  such  as  to  show  that  it  would  bmrc 
been  mui-der  if  he  had  killed  him,  and  in  attempting  to  kill 
him  he  killed  Reynolds,  then  he  is  guilty  of  murder,  and  you 
should  so  find.  But  if  he  did  not  intend  to  kill  Reynold*  but 
John  Aaron,  and  if  it  would  not  have  been  murder  had  he 
killed  him,  then  his  killing  the  decease<I  is  not  murder;  and 
if  you  come  to  that  conclusion,  you  will  next  inquire  whether 
the  facts  in  proof  show  it  to  be  a  case  of  manslaughter,  either 
voluntary  or  involuntary.  In  this  branch  of  the  case,  the 
question  for  you  to  consider  and  determine  is :  would  the  de- 
fendant have  been  guilty  of  manslaughter  had  he  killed  John 
Aaron  ?     If  John  Aaron  was  attempting  to  commit  a  scriom 
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persifnal  injury  upon  tliu  dofendaut,  ami  tlit*  (Icfondant,  uu- 
•ler  a  siiddfii,  violent  inij)ulst;  <»f  jja.-^sion,  had  killed  him,  the 
killing  in  ?ucdi  a  rase  wouhl  have  heen  voluntary  nian.-slaugh- 
Ut:  and  if,  under  such  eircuni>tance.s,  lie  killed  ReynoUU  in- 
fttcid  of  John  Aaron — if  the  shot  Wti^  inti'uded  for  John  Aa- 
ron— then  the  killing;  of  Reynolds  was  voluntary  nuinslau<rh- 
ter,  and  vou  slnmld  so  fin«l.  ]>ut  if  the  killing:  wsw?  with- 
out  any  intention  to  do  so,  hut  in  the  eouiniission  of  an  un- 
l;i\vful  act  or  a  hnvfjd  act,  which  nii|rht  produce  such  a 
L(»nse«|vience  in  an  unlawful  manner,  in  such  case  the 
offence  is  involuntary  manslaughter.  There  are  two  kinds 
•»f  involuntary  manslaughter;  and  if  you  holieve,  from  the 
u;&-timony,  that  the  defendant  killed  the  tleceased  without 
any  intention  to  do  so,  hut  in  the  connnission  of  an  un- 
lawful act,  which  might  produce  such  a  c<uise(|uence  in 
t\\  unlawful  manner,  then  you  should  find  him  guilty  of 
iu voluntary  nianslaughtiT — one  in  the  commission  of  an 
unlawful  sict,  au<l  the  other  in  the  commission  of  a  law- 
ful act,  without  due  caution  and  circumspection.  If  there  was 
uo  intention  to  kill,  hut  the  killing  was  the  result  of  an  un- 
lawful act,  that  is  involnntary  manslaughter;  or  if  the  killing 
was  the  result  of  a  lawful  act,  in  which  the  necessary  discre- 
tion and  caution  were  not  ohserved.  that  is  also  involuntary 
manslaughter.  But  if  John  Aaron  intended,  or  Avas  endeav- 
•»rin£r«  hv  violence,  to  commit  a  felony  (ju  the  person  of  the 
'k^fendaiit,  and  if  the  defendant  had  kilhd  him  in  self-defence, 
.tud  in  defence  (d*  his  j»erson,  ho  would  have  heen  justifiahle. 
iu  so  killing  John  Aaron;  and  if  the  shot  was  intended  for 
liiiu.  an  J  hit  and  killed  Keynohls,  in  that  case  it  is  excusahle 
buuiicido,  and  you  should  find  the  defendant  not  guilty:  and 
if  the  killing  wa>  hy  accident,  antl  iu>t  the  result  of  evil  de- 
•*ijin  or  intentioJi,  or  culj)al)le  neglect,  then  the  Law  says,  he 
shall  not  he  found  guilty  of  any  crime;  and  in  that  case  yon 
:«houId  acquit  him.  There  must  he  a  felonious  intent  in  the 
defendant  before  you  can  find  him  guilty  of  the  crime  of 
either  niunlor  or  n)anslaughter;  and  if  there  was  no  felonious 
intent  or  evil  design,  or  culpahle  neglect,  there  is  no  crime 
and  should  be  no  conviction.  If  you  have  a  reasonable  doubt 
of  the  guilt  of  the  accused,  you  must  give  him  the  benefit  of 
tliat  doubt  and  accjuit  him ;  if  you  have  any  doubt  as  to  the 
grade  of  the  homicide,  it  is  your  duty  likewise  to  give  liim 
the  benefit  of  thtit  doubt  ami  find  him  guilty  of  the  lowest 
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gnvle,  if  you  find  him  fi^uilty  at  nil.    Flij»lit  is  not  evidonw  nf 
guilt,  or  u<ually  is  very  sli^rht  I'vidonco  of  it. 

Th(j  Jury  retiirnod  a  voixlict.  iiiiflinjr  the  dofoiulaiit  guiltv 
of  Volant ary  Manslauglitor. 

Counsel  for  the  (leiendant  then  moved  the  Court  to  set 
Jisidc  fai<l  verdict  and  award  a  new  trial  of  saul  ca^e  on  the 
follow in<;  '^numds.  to- wit : 

1.    !^M»ausc  the  venliet  is  contrary  to  evidence:   eontrair 
to  the  weight  of  evi<lenee:  and  without  evidence  to  siip- 
j)nrt  if. 
'2.   Heeause   th(»   evidence   is  not   suflicient  to  remove  nil 

reasnuahle  douht  of  the  guilt  oT  the  accused. 
»{.   because    the  verdict   is  contrary  to  the  Law  and  the 
churire  of  the  Court. 

4.  hr'oaus(»  the  (\>urt  erred  in  refu^^in*:  to  permit  iht*  de- 
fendant's counsel  to  prove,  hy  Andrew  .1.  Walters,  tin' 
sayiujrs  of  the  defeiulant.  made  about  five  niiuntos  nftor 
the  discharge  of  the  i)istol,  said  counsel  stating  tliiil 
they  exj^ectcil  to  prove  hy  llie  witness  that  the  defend- 
ant had  gone  ahout  one  hundred  and  fifty  yards  from 
the  jdaee  where  the  deceased  was  shot,  an«I  in  about 
five  minutes  thereafter,  or  it  might  have  been  less  or 
more  than  five  minutes,  sent  for  the  witness.  aii«l 
upon  the  witness,  going  to  him.  the  defendant  made  the 
declaration  sought  t(^  be  given  in  evidence,  viz  :  rhnt 
the  pistol  fired  accidentally.  Counsel  for  the  State  ob- 
jected to  the  de<'laration  being  given  in  evidence,  on 
the  ground  that  it  tlid  not  aecouipany  the  act,  and  waf 
not  a  j)art  of  the  nx  t/rntie.  The  Court  exchideil  the 
declarati<m,  and  refuse<l  to  let  the  witness  testify  as  to 
the  savings  of  the  defendant,  unless  thev  immediatelr 
aeconipauied  his  act. 

5.  J^ecause  the  Court  erred  in  refusing  to  ])ermit  the  de- 
fiMulani's  counsel  to  ii\troduee  evi.lence.  showing  why 
the  defenibint  had  the  pistol  on  the  occasion  of  the 
homicide. 

6.  Because,  utter  the  defendant  had  close*!  his  lest'niony. 
W,  W.  Clark,  one  of  the  counsel  for  the  State,  handed 
to  the  presiding  Judge  a  letter,  and.  at  the  same  tiuio, 
stateit  to  the  Court,  in  the  presence  and  benrinir  of  the 
Jury,  that  the  letter  gave  him  information  of  additional 
eTideuce  in  behalf  of  the  State,  and  «^ked  fbr  thne  tb 
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M^nd  for  and  liave  sucli  cvidonco  before  the  Court :  the 
presiding  Judge,   on   exainining   the  letter,   remarked 
that  the  testimony,  if  present,  wouhl  he  inadmissible, 
and  the  applieation  for  time  was  refused. 
The  presiding  Judge,  after  hearing  argument,  overruled 
the  motion,  and  refused  the  new  trial  asked  for,  and  the  writ* 
of  orr(»r  in  this  ease  is  proseeuted  for  the  purpose  of  revers- 
ing that  decision. 

Bartlktt  &  FhOYD,  for  the  phiintiff  in  error. 

Hammond,  Solicitor  General,  by  Nat.  J.  Hammond, 
C'r.ABK  A:  ]jAMAK,  for  the  defendant  in  error. 

By  the  CvuH, — lil'MPKlx,  J.,  delivering  the  opinion. 

The  defendant,  llichard  Aaron,  was  indicted  foi*  the  mur- 
der of  James  11.  Jleynolds,  and  convicted  of  Voluntary 
Manslaughter. 

The  Court  below  refused  to  grant  a  new  trial,  and  tlie  ac- 
ousod  brings  his  case  to  this  Court  by  Writ  of  Error. 

A  number  of  persons  had  casually  met  at  the  store  house 
of  the  deceased,  and  the  evidence  is — and  such  no  doubt  waf? 
the  fact — that  all  the  parties  present  were  entirely  friendly 
with  each  other.  There  was  no  grudge  or  ill-will  exi.-ling 
between  any  of  them.  A  game  of  marbles  for  a  small  wager 
was  propo.^ed  and  accepted,  there  being  two  on  each  side. 
John  Aaron  and  James  Reynolds  played  against  Richard 
Aaron  and  James  Aaron.  During  ihe  second  game,  an  al- 
tercation sprang  up  between  Jnhn  and  ft  amen  Aaron,  about 
ri*7it^  and  kicH^  and  to  prevent  a  fight  between  the  brotherSj 
Reynolds  seized  and  carried  off  James  Aaron,  and  Richard 
Aaron,  from  behind,  grasped  the  arms  of  John  Aaron  and 
ilragged  him  off.  It  is  not  j)retended  but  that  \\\)  to  this  time 
there  was  not  the  slightest  manifestation  of  any  bad  feeling, 
except  lis  between  John  and  James  Aaron,  and  that  Richard 
.Aaron  and  James  Reynolds  were  acting  ^>c/?«rr/?r/(?  the  part 
of  peaco-maker^. 

Just  at  this  time,  John  Aaron  demanded  of  Richard  Aaron 
to  release  him,  or  he  would  cut  himself  loose.  He  drew  hip 
knife  from  hi.s  pocket  and  opened  it ;  Richard,  from  behind, 
relazed  his  hold  and  pushed  John  forward  up  the  hill,  proba- 
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bly  to  avoid  iminediato  danger.  At  first,  it  was  suppoised 
ihat  John  intended  starting  toward  James,  -with  whom  hv 
had  lia<l  the  difficulty,  hut  he  turned  suddenly  toward  Kieh- 
ai*d,  and,  with  his  knife  drawn,  aiul  in  a  striking  attitude, 
advanced  upon  him.  Richard  drew  from  his  pocket  one  of 
Colt's  repeaters — his  latest  j)atent,  and  a  most  remarkable 
weapon  it  is — still  retreating  down  the  hill,  and  laid  it  acrosh 
the  palm  of  his  left  hand,  liolding  his  right  thumb  upon  llie 
hammer;  John  stopped. 

In  the  mean  time,  James  Reynolds  loft  James  Aaron  and' 
advanced  toward  John  Aaron,  inten<ling  likely  further  to  in- 
•  torposo  to  prevent  mischief  between  John  Aaron  and  Richard. 
The  three  stood  in  a  triangular  position — Reynolds  being 
within  a  few  feet  of  John  Aaron  ;  the  pistol  was  still  in  the 
situation  I  have  i-epresented  ;  it  went  oft'  and  the  loail  was 
discharged  in  the  breast  of  James  Reynolds,  near  the  collar 
bone.     Reynolds  died  immediately  of  the  wound. 

It  is  in  evidence,  that  the  eyes  of  Richard  and  John  Aaron 
Were  steadily  fixed  up(m  each  other  all  the  time;  and  it  it^ 
quite  probable  that  Richard  had  not  noticed  the  approach  of 
Reynolds.  The  trigger  of  this  pistol,  when  cocked,  pro- 
' '  trades  slightly  through  the  guard,  and  the  grasp  of  the  bar- 
rel— so  as  to  prev^jut  it  from  revolving — or  die  pressure  of 
the  lower  or  inner  side  of  tlie  left  hand,  as  the  pistol  was 
grasped  in  the  palm,  will,  in  the  first  instance,  prevent  the 
pistol  from  cocking,  or  in  the  latter,  if  cockeil,  will  cause  a 
discharge. 

I  have  not  recapitulated  all  the  testimony,  nor  have  I  group- 
ed the  facts  together  so  favorable  for  the  defendant,  as  the 
evidence  warrants  ;  and  to  convey  any  clear  idea  of  the  pistol 
upon  paper,  requires  more  scientific  knowledge  of  gunnerv 
or  fire-arms  than  I  possess ;  and  yet,  to  under^stand  the  real 
merits  of  this  case,  a  correct  c(mij)rehension  of  the  mechan- 
ism of  this  pistol  is  indispensa]>ly  necessary. 

Now,  there  is  not  a  suspicion  entertained  by  any  body  that 
the  defendant  intended  to  shoot  Reynolds.  The  able  coun- 
sel, Mr.  Lamar,  who  represents  the  State,  and  of  who.se  argu- 
ment, I  may  truthfully  say,  I  was  at  a  loss  whetlier  to  ad- 
mire it  most  for  its  ingeniousneas  or  its  ingenuousness,  cheer- 
fully concedes  this.  Did  he  intend  to  kill  John  Aarou  ?  The 
Sroof  shows  he  did  not.  The  pistol  was  not  pointed  in  thttt 
irection.     It  was  not  held  in  a  position  for  that  purpose. 


ATLANTA,  AUGUST  TERM,  1860.  186 


Aaron  nlias  Br)'iinl  t-.v.  the  t^tutc  of  Gi^orixia. 

It  va.s  not  aimod  at  Joliii  Aaron.  Jolm  An  run  had  ('eastd 
to  ailvanee  upon  the  accused,  and  was  standiii«r  still  when 
the  explosion  took  place.  It  is  most  unroasonablo  to  con- 
ilmlc  that  he  shot  intentionally  at  John  Aaron.  And  then, 
«m  iLc  other  hand,  ifc  i^?  so  natural  to  suppose  that  the.shoot- 
in^j was  accidental,  and  any  one,  acquainted  with  this  weapon, 
could  scarcely  douht  njion  this  subject.  The  pistol  was  likely 
cucketl,  when  phwed  in  the  left  hand,  with  the  right  thumb 
"11  the  hammer,  to  prevent  its  going  oft',  and  it  was  the  in- 
voluntary presijure  of  the  lower  or  inner  side  of  the  left  hand 
igaiu^t  the  tngger,  that  produced  the  accident. 

Aii  to  voluntary  manslaughter,  it  is  wholly  inconsistent 
wiili  (he  circumstances  of  this  case,  and  we  think  the  Court 
va>  wron;;  in  charging'  the  Jury — although  it  is  not  made  a 
^Tuund  of  complaint  in  the  motion  for  a  new  trial — ''That, 
if  John  Aaron  was  attempting  to  commit  a  serious  perirenal 
injury  upon  the  defendant,  and  the  defendant,  imder  a  jsud-. 
Jen,  violent  imjmlse  of  passion,  had  killed  him;  in  such  a 
case  it  would  be  voluntary  manslaughter.'' 

If  John  Aarou  was  attempting  to  commit  a  felony  upon 
Richard  Aaron,  Richard  Aaron,  Avith  or  without  passion, 
mast  have  l)eon  justifiable  in  killing  John  Aaron. 

-Rut  there  is  not  a  particle  of  proof  in  the  record  to  justify 
iLe  hypothesis  that  Uichard  Aanm  was  actuated  by  any 
'uJdon,  violent  impulse  of  passion.  Never  was  a  man  more 
'jool,  collected  an«l  courageous.  Having  drawn  his  pistol, 
uiid,  pr-rhaps,  cocked  it,  he  placed  it  in  the  palm  of  his  left 
hand,  and  calmly,  and  apparently  dispassionately,  waito<l 
'.lie  result,  lie  eyed  John  closely  and  intently  all  the  tiine. 
10  detennine  whether  flohn  would  force  upon  him  the  neces- 
sity of  taking  John's  life  to  save  his  o\\n,  or  (o  protect  him- 
"i'lf  from  some  serious  bodily  hurt.  N(ner  was  conduct  more 
♦leliherate  and  self-possessed.  Had  he  been  inlluenced  by 
fear  or  ]»as.si(m,  the  demonstration  would  have  been  very 
diflforert.  And  just  Avhen  the  emergency  had  apparently 
parsed  away,  the  pistol,  from  somi*  casualty  or  other — the 
natvre  of  ^hich  we  shall  probably  never  correctly  under- 
stand— e»xploded,  while  still  resting  in  his  left  hand. 

The  only  crime,  th(Mi,  of  which  the  defendant  could  pos- 
sibly be  guilty,  was  the  lowest  grade  of  manslaughter,  to-wit: 
involuntary  manslaughter  in  the  commission  or  i)erformanct' 
of  a  lawful  act,  whOre  there  has  not  been  observed  necessary 
diffcrotiou  or  caat^on. 
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Thut  it  Tvas  lawful  for  Richard  Aaron  to  dcfeml  himself 
at  any  and  every  hazard  against  the  assault  which  was  threat- 
ened by  Jolin  Aaron,  there  can  be  no  doubt.  And  for  my- 
self, I  must  say,  in  all  candor,  that  I  am  at  a  loss  to  perceive 
how,  situated  as  he  was,  any  fijroater  degrix*  of  <liscretion  or 
caution  could  have  been  useil  than  was  manifested  by  him  on 
this  occasion. 

If  Richard  Aaron  is  to  be  punished  for  his  want  of  due 
care  and  circumspection  in  the  perilous  position  in  which  he 
WHS  placi'd,  why  should  those  escape  wlio  accidently  shoot 
each  other,  or  tlicir  families,  in  handling  or  using  firo-armslf 

I  believe  it  would  be  a  perversion  of  the  criminal  justice 
of  the  country,  to  punish  Richard  Aaron  for  that  as  an  of- 
fence which  was  only  a  misfortune,  and  which,  I  doubt  not, 
none  re<]^rotted  more  deeply  than  himself. 

Our  judgment,  therefore,  is:  That  a  fair  trial  should  have 
been  granted,  because  the  verdict  was  stnmgly  and  decidedly 
against  the  weight  of  evidence.  Moreover,  we  think,  it  was 
error  in  the  Court,  not  to  allow  the  defendant  to  explain 
how  he  happened  to  have  a  pistol  on  that  occasion.  If  he 
had  been  usitij;  it  in  aidini^  to  arrest  a  felon  the  ovor-niffht, 
or  were*  in  the  discharge  of  the  duty  of  a  patrol,  or  for  any 
other  lawful  purpose,  it  w^as  right  to  permit  him  to  prove  it. 
Here,  according  to  the  case  made  by  the  record,  it  could  not 
affect  the  result  one  way  or  another.  Had  there  been  a  prob- 
able ta<e  of  murder  made  out,  it  might  have  become  very 
material  to  make  this  proof. 

We  see  no  other  errors  in  the  Bill  of  Exceptions  which 
require  corrections  by  this  Court. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed  upon  the 
ground,  first,  that  the  Court  erred  in  not  permitting  the  de- 
fendant to  show  why  he  had  the  pistol  on  the  day  the  homi* 
cide  took  place ;  second,  because  the  verdict  was  strongly 
and  decidedly  against  the  weight  of  evidence. 


^v* 
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The  owner  ol'  proptTly  out  of  |)(>»e>>ioii  i-iju  (nily  recrtvtT,  in  \\\\  artion  of 
TrL'spa:s«-,  r»jr  Jin  injury  done  to  iht'  n? version. 

Ti-e.^piiss,    ill    tlio    Superior   Court   of    Spalding    county,   .^^^vl 
Tried  before  Judg<)  Gabams!^,  at  the  May  Term,  1H(>0. 

Mary  A.  AViggins,  as  Executrix  of  William  AV.  Wi|jgins, 
fiecoaswl,  commenced  an  action  of  Trespass  in  Spalding 
iSuperior  Court,  against  John  J\  Lovett,  to  recover  damages 
for  injurit'3  alleged  to  have  been  inflicted  by  the  defendant 
upon  the  person  of  a  negro  woman  slave,  by  the  name  of 
Dinah,  belonging  to  the  estate  of  said  deceased,  by  which 
•sail!  ?lave  Avas  injured,  and  her  services  lost  to  the  ])laintiff. 

Pending  the  action,  Mary  A.  Wiggins  married,  and  Thomas 
(.'.  Johnsf»n  was  appointed  A<hninistrator  dehnniH  von  of  the 
estate  of  said  deceased,  and  made  party  plaintift*  to  said 
action,  in  lieu  of  the  said  Mary  V  iggins,  whose  letters 
abated  by  her  marriage. 

On  the  trial  of  said  case  the  following  evidence  was  intro- 
duced, to-wit : 

On  or  about  the  15th  of  July,  18;>H.  it  being  the  Sabbath 
day,  the  defendant  inflicted  npon  a  negro  womjin  named 
Dinah,  belonging  to  tlie  estate  of  U  illiam  W.  Wiggins,  de- 
ceased, a  severe  whipping,  with  a  cow-hid(?,  and  }>y  kicking 
her  in  the  abdomen,  and  knocking  out  one  of  her  teeth,  and 
otli«?rwi-c  beating  and  bruising  said  negro;  that  the  whip- 
ping ctmimenced  in  the  public  streets  of  Griflin,  and  was 
continued  in  the  kitchen  of  defeiidant;  that  the  defeiidant 
was  :iided  by  two  other  negroes,  one  of  which  defeiidant 
ordered  to  take  hold  of  Dinah's  {'iint,  and  the  other  to  take 
hold  of  her  hea<l;  that  when  defendaTit  flrst  c<nnme?iced 
whippii  g  the  negro  she  seemed  to  resist,  or  defeiul  herself; 
that  the  negro  was  serioubly  injured,  and  was  coiifined, 
in  consequence  of  it,  for  about  two  weeks,  but  afterwards 
move«l  about  and  seemed  as  sprightly  and  as  well  as  before 
the  whippii»g;  that  the  defoTidant  gave  as  an  excuse  for  the 
whipping,  that  the  negro  Dinali,  who  at  the  time  pursued 
the  business  r^  a  washer-woman,  had  some  dresses  to  be 
Wftfthcd  for  defcndant'a  wife  and  another  lady  at  his  house, 
and  that  wfaen  thoi^resses  were  sent  for  by  another  servant 
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girl,  she  returned  and  rejwrted  a  message  from  Dinah, 
.<he  would  not  send  the  dresses  until  she  had  got  them  d 
and  that  forty  devils  and  the  defendant  himself  could, 
make  her  send  them  until  she  got  ready:  that  the  n'd 
Dinah  was,  at  the  time  of  tlie  whipping,  hired   to  Gc< 
Johnson,    and  that   the  Physician's  bill    for  attending 
r  during  the    sickness,   consequent    upon  the  whipping, 
'about  fifty  (h)llars,  and  defendant  had  no  control  over 
negro. 

During  the  progress  of  the  trial  counsel  for  the  plai 
proposed  to  ask  VVilliam  li.  Phillips,  one  of  the  witnc 
who  testified  in  the  case,  and  who  saw  the  whipping  :  '"^^ 
damages,  in  his  opinion,  the  plaintiff  sustained  by  the  iuju 
done  to  said  slave,  by  the  whipping?"  Tliis  nuestioa 
objected  to  by  the  defendant's  counsel,  and  the  objection 
sustained  by  the  Court,  and  the  answer  repelled  ;  and  pj 
■  tiff  excepted, 

.  The  presiding  Judge  read  from  the  Penal  Code  of 
State,  as  follows:  '*Any  person  except  the  owjier,  over 
or  employer  of  a  slave,  who  shall  beat,  whip  c»r  wound  f 
slave,  or  any  person  who  shall  boat,  whip  (u-  ^vound  a 
person  of  color,  witliout  sufficient  cause  or  i)rovocation  b( 
first  given  by  such  slave  or  Whq  person  of  color,  such  pei 
so  oftending  may  be  indicted  for  a  misdemeanor,  and  on  < 
viction  shall  bo  punished  l>y  fine  or  imprisonment  in 
common  Jail  of  the  county,  (u-  both,  at  the  discretion  of 
Oourt ;  and  the  owiier  of  such  slave,  ur  guardian  of  s 
free  person  of  color,  may,  notwithstanding  sucli  (*onvict 
recover  in  a  civil  suit,  damages  for  the  injuries  done  to  i 
slave  or  free  person  of  color."  Charged  the  Jury  that  ' 
clause  of  the  Penal  Code,  so  read,  was  the  law  of  said  c 
His  Honor  also  charged  the  Jury:  *-That  the  u)easun 
damages  in  said  ease  was  only  the  actual  dama,L'<'  don< 
the  slave,  and  the  Physician's  bill." 

To  the  latter  portion  of  said  charge  the  phiintifl*  exccp 

The  Jury  returned  a  verdict  for  the  defendant,  witli  • 
of  suit. 

Counsel  for  the  i)laintiif  then  moved  for  a  new   trial, 
the  following  grounds : 

1.  Because  the  Court  erred  in  not  permitting  the  pi 
tiff's  counsel  to  prove   by   the  witness,   Phillips, 
amount  of  damage,  in  his   opinion^  the  plaintiff' 
taiued,  by  reason  of  the  beating  of  said  slave. 
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2.  Bccau.sc  tlie  Oourt  orroil  in  charging  tkv  Jury  that  the 
measure  of  damages  was  only  tlie  actual  damage  done 
to  the  slave,  and  the  Physician's  bill. 
8.  Because  the  verdict  of  the  Jury  was  against  the  weight, 
of  evidence,  and  without  evidence,  and  contrary  to  the 
law  of  the  case. 
4.  Because  the  plaintiff  has  iliscovered,  since  the  trial  of 
said    case,  that  one  Mrs.   Thomas  was  present  when 
the  negro  of  defendant  came  for  the  dresses  belonging 
to  ?(tme  of  defendant's  family,  on  the  morning  of  the 
(lay  of  the  beating,  and  that  the  said  Mrs.  jSAfomaP 
heard  the  message  sent  by  Dinah  to  defendant,  and 
tluit  Dinah  did  not  send  the  message  which  was  com- 
municated to  defendant,  and  relied  on  by  him  as  a  pro- 
vocation for  beating  the  slave,  Dinah. 
The  facts  set  out  in  the  last  ground  of  the  motion  for  a 
new  trial  were  not  verified  by  the  affidavit,  either  of  the 
witness  or  of  the  plaintiff,  but  counsel  for  the  plaintiff  stated 
m  his  place  that  he  expected  to  make  the  proof  stated  in 
said  last  ground ;  that  the  witness,   Mrs.  Thomas,  then  lived 
in  the  county  of  Haralson,  ami  that  it  was  impossible  to 
obtain  her  affidavit  in  time  for  the  hearing  of  the  motion  for 
a  new  trial ;  that  the  plaintiff  also  lived  in  another  county 
and  wai*  not  present  at  the  trial,  and  his  affidavit  could  not 
be  obtained  in  time  for  the  hearing  of  the  motion. 

In  addition  to  this  statement  of  counsel,  they  presented 
the  affidavit  of  one  James  Davis  who  states  that  he  heard 
the  witness,  Mrs.  Thomas,  assert  the  facts  contained  in  said 
last  ground  in  said  motion  for  a  new  trial. 

The  motion  for  a  new  trial  was  overrule<l,  and  this  decis- 
ion is  the  error  complained  of  in  this  case. 

DoYAL  &  Beck,  for  the  plaintiff  in  error. 

Alfokd,  Peeples  &  CabaKiss,  for  the  defendant  in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

This  was  an  action  of  Trespass  brought  by  the  owner  of 
a  female  slave,  to  recover  damages  of  the  defendant,  for  the 
■■lawful  beating  of  said  slave.  The  defence  was  that  there 
was  siiflScient   provocation  given  to  justify  the  whipping. 
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The  Jury  rondcixed  a  verdict  lor  tlie  defendant.  A  new  trial 
was  asked  and'efu^^ed ;  and  this  is  the  error  assigned  for 
our  revision. 

The  woman  was  eniph)ycd  to  do  tlie  washing  of  the  fauiily 
of  the  defendant.  The  defendant  alleges  that  slu?  returned 
an  insolent  response  by  a  servant,  sent  on  Sunday  morning 
to  bring  home  some  dresses,  and  for  this  he  repaired  to  the 
neighborhood  of  tlic  girl,  and  finding  her  in  the  street  he 
attempted  to  force  her  into  the  kitchen,  and  upim  her  resist- 
ing his  attempts  to  drag  her  into  the  liouse,  he  inflicted  upon 
her  a  severe  beating  in  the  street ;  and  after  getting  her 
within  doors  he  continued  the  beating,  inflicting  blows  and 
bruises  upon  various  parts  of  the  body  and  head,  knocking 
out  one  tooth,  &c. 

The  woman  wns  confined  to  her  bed,  by  reason  of  thi>* 
abuse,  for  about  a  month,  her  situation  requiring  the  services 
of  a  physician  whose  medical  bill  amounted  to  about  fifty 
dollars.  The  Court  charged  the  Jury  that  the  plaintiff  was 
entitled  to  recover  for  the  actual  damage  done  tlie  girl,  and 
for  the  Doctor's  account. 

A  Mr.  Phillips  was  examined  as  a  witness  on  thetrial) 
and  after  testifying  to  the  facts  of  the  beating,  of  which  ht 
was  an  eye  and  a  ear  witness,  he  was  asked  to  give  hjs  opin- 
ion as  to  the  damage  the  girl  sustained.  The  question  beipc 
objected  to,  was  repelled  by  the  (.^ourt.  and  this  decision  u> 
excepted  to  as  error. 

Amongst  other  grounds  taken  in  the  motion  for  A  n^jw 
trial,  was  that  of  newly  discovered  evidence.  Without  fur- 
ther remark,  I  shall  dismiss  this  nrround  bv  statin;^  that  it 
does  not  (^onu?  up  to  the  rule  prescribed  l>v  the  Court  in 
such  cases.  Tlie  excuse  givun  is,  lack  of  time  to  procure 
the  necessary  affidavits;  but  no  motion  wa>  made  to- post- 
pone the  rule,  to  enable  the  plaintiff*  to  suj)ply  this  acknowl- 
edged defect.  1  may  add  that  the  testimony,  if  procured, 
was  negative  in  its  ebaracter,   an<l  would  have  averted  noth- 

Upon  the  threshold  of  this  case  we  slate,  a.s  a  Court,  thai 
there  i>!  much  to  condemn  in  the  conduct  of  the  ckfendtvnf. 
When  insults  are  given  j)ersonally  by  a  slave,  it  is  right  to 
punish  instantly;  and  the  party  ofiended  need  jiot  dela^' 
until  the  owner  can  be  consulted.  The  conditio!)^  of  js^ 
society  demands .  this  promptitude  of  proceeding.     But  in  0 
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i^sc  like  this  there  is  no  need  for  tliis  hot  liiisle ;  but  on  the 
coutrary,  altogether  l^etter  to  proceed  more  carefully  Jind 
not  to  act  without  consultation  witli  the  owner  or  em- 
ployer of  the  «hive.  It  may  he  that  in  tliis  case  the  infor- 
mation received  throu;ih  tlie  servant  of  the  defendant  may 
uot  have  been  true.  Ilenco,  more  caution  and  cireumspec- 
lion  wa.s  necesssary.  Tlie  servant  who  communicated  the 
'jbjectionahle  message  may  have  been  actuated  by  ill-will 
toward  tlie  woman.  It  is  dangerous,  in  this  hasty  way,  to 
act  upon  the  exparte  rej>resentatious  of  another  servant. 

Again:  we  say  emphatically,  lluit,  considering  tlie  day  and 
ibe  pl^cc  upon  which  this  violence  was  inflicted — on  the 
Sabbath  morning,  in  the  public  streets  of  the  city — the  con* 
duct  of  the  defendant  was  altogctber  unbecoming.  More- 
over, the  punishment,  itself,  was  botli  indecent  and  exceswive, 
and  cannot  be  justified,  considering  that  the  message  deliv- 
ore<l  to  the  defendant  was  not  misunderstood  nor  misreprc- 
sentod.  The  dej:cri])tion  of  this  beating,  both  as  to  its  extent 
and  the  mode  of  inflicting,  is  alike  revolting  to  the  feelings 
of  decency  and  humanity. 

But  wc  pit  here  to  administer  the  Law  of  this  case ;  and 
to  it  I  .shall  briefly  address  myself. 

It  will  bo  remembered  that  this  girl  was  hired  out  at  the 
time  the  alleged  Trespass  was  committed,  to  a  Mr.  George 
Johnson,  and  was  not  in  the  possession  of  the  plaintiff  in 
this  action,  who  represents  the  estate  of  AViggins,  to  which 
tiie  girl,  I)inah,  belongs.  The  suit,  then,  is  brought,  not  by 
the  hirci\  but  the  owtor.  The  owner  can  only  recover  for 
»orae  permanent  injury  done  to  his  slave :  or,  as  the  Books 
express  it,  in  speaking  of  a  horse  as  any  other  i)er8onal 
property — for  an  injury  done  to  the  jrrersion,  When  the 
owner  is  in  possession  of  })ersonal  property,  he  can  recover 
iFor  present  service,  physician's  bill,  &c.  :  but  that  is  not  this 
case. 

Docs  tlie  proof  show  there  was  any  permanent  injury  done 
this  woman  ?  The  Doctor  who  attended  her  first  thought 
there  was.  from  the  character  of  the  beating.  lie  testifies, 
however,  that  he  saw  her  afterwards,  and  she  ap})eared  lo  be 
going  ahout  us  sprightly  as  ever.  If  the  fact  existed,  evi- 
dence could  readily  have  been  adduced  to  j>rove  it.  The 
fiulure  to  bring  forward  such  testimony  is  an  admission  that 
no  lasting  injury  was  done.     We  can  hardly  venture  to  con- 
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sider  the  loss  of  a  tooth  as  diminishing,  cither  the  actual  o 
marketable  value  of  the  woman.  The  maxim,  dv  mhiihw 
will  not  apply  in  such  a  case. 

This  being  so,  what  foundation  is  left  to  warrant  a  verdic 
in  favor  of  the  owner?  None  that  we  can  see.  The  di 
fendant  may  still  be  liable  to  the  hirer,  provided  the  clah 
be  not  barred,  for  lt)ss  of  service  and  the  physician's  bill 
or  he  may  be  made  criminally  responsible  for  the  beating 
provided  it  was  cruel  and  excessive,  and  without  sufficier 
provocation.     We  express  no  opinion  upon  these  points. 

It  only  remains  to  consider  whether  the  Court  was  righ 
in  ruling  out,  on  the  trial,  the  interrogatory  propounded  t 
the  witness,  Phillips.  Having  already  stated  all  the  facts  a 
to  the  whipping,  he  was  asked  to  give  his  opinion  as  to  th 
damage  done  the  girl  ?  The'  Court  has,  in  many  cases,  pei 
mittcd  witnesses  to  give  their  opinion  in  connection  with  th 
facts  to  which  they  have  testified.  But  the  question,  as  pti 
without  (jualification,  was  too  broad.  Can  any  one  donb 
that  the  witness  would  have  included  in  his  reply  the  tem[A) 
rary  injury  as  well  as  the  permanent?  Indeed  his  answe 
would,  most  likely,  have  been  influenced,  mainly,  by  th 
results  ;  in  otlier  words,  to  the  loss  sustained  by  the  hirer 
The  incjuiry  should  have  been  made  definite,  viz :  Wliat  wa 
the  permanent  injury  to  the  woman  ?  He  proved  none.  Tb 
form  of  the  question,  then,  was  ol)jectionable,  and  prop6rl; 
ruled  out  by  the  Court.  He  might  also  have  embraced  ii 
his  censure  many  fanciful  and  imaginary  reasons  as  fli 
measure  or  ground  of  damages,  not  authorized  by  law,  h 
the  facts  of  the  case,  and  yet  the  Jury  woidd  not  have  be^ 
enabled,  by  the  generality  of  his  answer,  to  have  judged  6 
the  sufficiency  of  the  witness'  reasons. 

The  Jury  were  already  in  possession  of  all  the  witneri 
knew  about  the  matter — for  he  had  been  examined  fuUy-^ 
and  could  more  properly  estimate  the  damages  than  he  could 

Upon  the  whole,  we  see  no  ground  for  reversing  the  judg 
ment  of  the  Circut  Judge  denying  a  new  trial.  The  chsurg 
of  His  Honor  was  more  favorable  to  the  plaintiff",  as  owmet 
than  he  was  entitled,  upon  the  law  of  the  case.  The  JnT 
declined  acting  upon  it,  and  their  finding  ought  not  to  fc 
disturbed. 
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Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  judgment  of  the  Court  below  be  affirmed. 


DOYAL  et  al  v».  DOYAL  H  al 

The  hofbaiiU  died  in  IStO.  His  widow  made  application  lor  Dower  in  land, 
rtfwliicli  he  diet!  seized  in  lb59.  i/r/</,  tbnt  her  right  was  barred  by  the 
Staime  of  LimitatioDs. 

Applicstion  for  Dower,  in  Henry  Superior  Court.  Tried 
before  Judge  Cabaxibs,  at  the  April  Term,  1860. 

This  case  came  up  and  was  adjudicated  on  the  following 
statement  of  facts,  to-wit: 

Elijah  S.  Boynton  died  in  the  year  1849,  and  John  A. 
Smith  was  qualified  as  the  executor  of  his  Will  in  the  same 
year.  In  his  Will,  Elijah  S.  Boynton  bequeathed  to  his  wife, 
(luring  her  life  or  widowhood,  for  the  support  of  herself  and 
four  younger  children,  one  hundred  and  seventy-six  acres  of 
land  in  the  seventh  district  of  the  county  of  Henry,  and 
known  as  the  place  whereon  the  said  testator  died.  In  May,. 
1855,  the  said  widow  of  the  testator  intermarried  with  D.  D. 
Doyal,  and  immediately  thereafter,  John  A.  Smith,  executor, 
filed  a  Bill  in  Equity  for  instruction  and  direction  as  to  the 
testator's  Will,  and  the  Hon.  E.  G.  Cabaniss,  the  Judge  pre- 
siding then  and  now,  decided  that  the  said  Elijah  Boynton 
died  intestate  as  to  said  land,  which  decision  was  affirmed  by 
the  Supreme  Court,  and  at  the  April  Term,  18G0,  of  Henry 
Superior  Court,  a  decree  was  rendered  affirming  the  said  de- 
cision, or  making  it  the  Judgment  of  said  Superior  Court. 
At  thie  October  Term,  1859,  of  the  said  Superior  Court  of 
Henry  comtTy  the  said  D.  D.  Doyal  and  wife  applied  for 
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Dower  in  said  land,  and  at  the  April  Term,  I860,  under  ti 
facts  aforesaid,  the  presiding  Judge  decided  that  the  ui 
iqiplication  for  Dower  was  barred  hj  the  Statute  of  Lid 
tations. 

To  this  decision,  the  applicants  excepted  and  now  a8si| 
error  thereon. 

Dotal,  for  the  plaintiffs  in  error. 

BoYNTON,  for  the  defendant  in  error. 

By  the-  Court. — Lyon,  J.,  delivering  the  opinion. 

The  testator  having  died  in  1849,  and  the  application  f 
Dower  not  made  until  1859,  her  right  to  Dower  in  the  ha 
of  her  husband,  the  deceased  testator,  was  clearly  barred  1 
the  Statute  of  Limitations.  The  Statute  is  imperatiTd' 
'^  That  in  all  cases  hereafter,  when  any  husband  shall  di 
application  for  the  assignment  of  Dower  shall  be  made  I 
hiB  widow  within  seven  years  after  his  death,  otherwiae  li 
right  to  Dower  shall  be  absolutely  barred."    Oohb^  280. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Cok 
that  the  Judgment  of  the  Court  below  be  affirmed. 
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WILLIAMS  et  al.  v».  WALKER  et  al. 

Wkera  a  testator  nominates  two  executors— one  of  whom  only  qualifies,  em- 
pbys  an  Attorney  in  behalf  of  the  estate,  and  dies  before  the  services  aK 
paid  for,  and  the  other  executor  quaiifiett.  he  is  liable  to  be  sued  as  such  in 
a  Court  of  Law  for  the  fee. 

ABsumpsit,  in  Upson  Snperior  Court.  Decision  by  Judge 
Cabaniss,  at  the  May  Term,  1860. 

Henry  Williams,  as  executor  of  John  Macpherson  Ber- 
rien, brought  an  Action  of  Assumpsit,  in  the  Superior  Court 
rf  Upson  county,  against  Nathaniel  F.  Walker,  as  executor 
of  Allen  M.  Walker,  alleging  in  his  declaration : 

That  on  the  21st  day  of  June,  1849,  Allen  M.  Walker 
died,  leaving  a  nuncupative  Will,  by  which  Jesse  L.  Owen 
and  Nathaniel  F.  Walker  were  nominated  executors ;  that,  in 
the  opinion  of  said  executors,  it  became  necessary  to  obtain 
the  serrices  of  eminent  counsel  in  the  matter  of  setting  up 
and  proTing  said  nuncupative  Will,  and  having  the  same  es- 
tablished, and  admitted  to  record  as  the  last  Will  and  Testa- 
ment of  said  Allen  M.  Walker ;  that,  in  conformity  to  said 
opinion,  the  said  Jesse  L.  Owen  and  Nathaniel  F.  Walker 
engaged  the  professional  services  of  the  said  Jolin  Macpher- 
wn  Serrien,  and  then,  to-wit:  on  the  loth  of  November. 
1849,  and  afterwards  on  the  1st  day  of  November,  1855,  un- 
dertook and  promised  to  pay  to  the  said  Berrien,  then  in 
life,  whatever  said  services  might  be  reasonably  worth ;  that, 
at  considerable  trouble,  inconvenience  and  expense,  the  said 
Berrien  prepared  an  elaborate  opinion  in  writing,  touching 
the  character,  requisites  and  proof  of  nuncupative  Wills  under 
the  laws  of  Georgia,  which  opinion  the  said  Berrien  forward- 
ed to  the  said  Jesse  L.  Owen,  and  the  said  opinion  so  prepar- 
ed was,  at  the  special  instance  and  request  of  the  said  Jesse 
L  Owen  and  Nathaniel  F.  Walker,  read  before  the  Hon. 
John  J.  Floyd,  who  presided  at  the  trial  of  the  questions,  as 
to  the  character,  validity  and  sufficiency  of  said  nuncupative 
Will;  that  said  written  opinion  was  of  great  importance  and 
value  in  procuring  a  decision  in  favor  of  said  nuncupative 
WiD,  which  was  a(§udged  to  be  the  true  last  Will  and  Testa- 
ment of  the  said  Allen  M.  Walker,  and  as  such  was  estab- 
lislied  and  admitted  to  reeord  in  the  proper  Court;  that  the 
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said  Jesse  L.  Owen  then  qualified  as  executor  of  said  Will, 
and  assumed  the  execution  of  the  same,  and  as  such  became 
liable  to  pay  for  said  services,  which,  the  plaintiff  alleges, 
were  worth  the  sum  of  five  hundred  dollars ;  that,  on  the  Ist 
diay  of  November,  1855,  Jesse  L.  Owen  died  without  havine 
paid  said  sum  or  any  part  of  it ;  that,  since  the  death  of  said 
Owen,  the  said  Nathaniel  F.  Walker  has  qualified  as  executor 
of  said  nuncupative  Will  and  assumed  the  execution  thereof, 
and  as  such  is  liable  to  pay  for  the  said  services,  but  refuses 
to  pay  the  same  or  any  part  of  it. 

The  defendant  demurred  to  the  declaration,  and  moved  to 
non-suit  the  same,  upon  the  ground:  That  the  contract  sued 
on  having  been  made  with  Jesse  L.  Owen,  one  of  the  nomi- 
nated executors  of  Allen  M.  Walker,  who  qualifieil  as  such 
after  the  Will  was  set  up,  and  has  since  died ;  that  the  pres- 
ent defendant  is  not  liable,  either  in  his  individual  or  repres- 
entative character  in  said  action,  and  that  Allen  M.  Walker's 
estate  is  not  liable. 

The  presiding  Judge  sustained  the  demurrer,  and  passed 
the  following  order: 

*^0n  motion  of  counsel  for  defendant,  it  is  ordered  by  the 
Court,  that  a  non-suit  be  and  is  hereby  awarded,  on  the 
ground  that  there  is  no  privity  of  contract  between  the  plain- 
tiff's intestate  and  the  defendant." 

The  plaintiff  alleges  that  said  decision  is  erroneous,  and 
asks  a  reversal  of  the  same. 

P.  W.  Alexandek,  Peeples  k  Cabaniss,  for  the  plaintiff 
in  error. 

J.  M.  Smith,  by  A.  W.  Hammond,  for  the  defendant  in 
error. 

By  the  Court. — Lumpkix,  J.,  delivering  the  opinion. 

This  action  was  brought  by  the  executor  of  the  late  Judge 
Berrien,  to  recover  a  fee  for  professional  services  rendered 
the  estate  of  Allen  M.  Walker,  deceased.  Allen  M.  Walker 
nominated  two  executors,  Jesse  L.  Owen  and  Nathaniel  F. 
Walker.  At  first,  Owen  only  qualified,  and  it  was  Owen 
who  employed  Judge  Berrien.  Since  the  services  were  ren- 
dered, and  a^  to  the  value  of  which  there  is  no  dispute,  Owen 
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has  died  and  Nathaniel  F.  Walker  has  qualified.  The  action 
is  brought  against  him.  Tlic  Court  non-suited  the  case  upon 
the  ground,  that  Nathaniel  F.  Walker  was  not  bound,  either 
personally  or  representatively,  for  this  fee. 

While  we  are  clear,  of  course,  that  there  is  no  individual 
liability  attaching  to  the  defendant,  we  entertain  no  doubt 
that  the  estate  he  represents  is  responsible.  Were  not  the 
services  rendered  the  estate?  "Why  should  the  estate  not  pay 
for  them  ?  -How  is  it,  that  in  the  distribution  of  intestates' 
estates  fees  of  counsel  are  always  ranked  amongst  the  debt^ 
of  the  first  dignity,  and  that  this  fee  is  not  collectable  ? 

Suppose  Mr.  Owen,  in  his  life-time,  had  brought  Ejectment 
or  Trover  to  recover  the  land  or  negroes  of  the  deceased, 
must  not  the  estate  be  responsible  for  the  fees  of  the  Attor- 
ney? Undoubtedly;  and  so  for  any  other  professional  ser- 
vice. Or,  suppose  the  land  and  negroes  were  directed  by  the 
Will  to  b6  kept  together,  and  worked  on  the  plantation, 
would  not  the  estate  be  liable  for  the  owner's  wages  ?  (  WiU 
fionu  on  Ex%.,  1580.  2  Penn.  Rn>.,  SterrilVs  case,  426. 
Boytion  v$.  BoystoUj  29  Geo,  Rep.,  fOl.) 

It  is  conceded  that  the  fee  could  be  recovered  by  a  pro- 
ceeding in  Equity — ^why  not  at  Common  Law?  Why  perpe- 
trate uie  folly  of  compelling  the  estate  of  Judge  Berrien  to 
proceed  first  against  the  estate,  and  thus  drive  the  estate  of 
Owen  to  go  against  the  estate  of  Allen  M.  Walker  for  re-im- 
bursement?     The  Law  justly  abhors  such  circuity. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudgeil  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed  upon  the 
gronnd,  that  the  Court  erred  in  awarding  a  non-suit.  It  is 
fiirther  ordered  and  adjudged,  that  the  non-suit  be  set  aside 
and  the  case  re-instated. 
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DOTAL  €t  al  vs.  SMITH  ei  al. 

The  0th  item  of  testator's  Will  i»  as  follows:  ''At  my  death,  I  give  and  be- 
qaeath  to  my  beloved  wife,  Elisabeth  Boynton«  during  her  life-time  or  widow- 
hood, the  West  half  of  my  land,  with  a  good  horse  and  farming  tools  for  one 
horse;  two  cows  and  calves,  and  one  yearns  provision  for  the  family,  and 
household  and  kitchen  furniture,  sufficient  for  the  use  of  the  family  ;  one  bed 
and  bedstead,  for  the  use  of  the  four  younger  children;  and  one  cart  and 
oxen,  for  the  use  of  the  family:  also,  Solomon's  labor  is  to  go  to  raise  the 
children.  When  the  youngest  becomes  of  age,  he  shall  be  the  property  of 
my  wife,  Elisabeth  Boynton,  and  also  Floyd,  a  negro  boy,  and  fifty  dollan. 
for  the  use  of  the  family."  The  intended  disposition  as  to  Floyd  being  equiv- 
ocal,  and  parol  testimony   being  let  in  to  show  what  was  the  intention 

I.  That  the  verdict  of  the  Jury  must  l>o  on  the  parol  testimony,  and  not  upoa 

their  sense  of  the  words  of  the  Will. 
'I.  When  the  verdict  is  decidedly  against  the  weight  of  evidence,  a  new  trial 

will  be  granted. 

In  Equity,  in  Henry  Superior  Court.  Tried  before  Judge 
Cabaniss,  at  the  April  Term,  1860. 

John  A.  Smith,  executor  of  Elijah  S.  Boynton,  deceased, 
filed  his  Bill  in  Equity  in  Henry  Superior  Court,  invokinc  a 
construction  of  the  ninth  item  of  tlie  Will  of  the  said  Bljjfth 
8.  Boynton,  and  asking  direction  as  to  the  execution.  The 
said  ninth  item  of  the  Will  is  in  the  following  words,  to-wit: 

"At  ray  death,  I  give  and  bequeath  to  my  beloved  wife, 
Elizabeth  Boynton,  during  her  life-time  or  widowhood,  the 
West  half  of  my  lands,  with  a  good  horse  and  farming  tools 
for  one  horse ;  two  cows  and  calves,  and  one  year's  provision 
for  the  family;  and  household  and  kitchen  furniture,  sufficient 
for  the  use  of  the  family;  one  bed  and  bedstead,  and  bed 
furniture,  for  the  use  of  the  four  younger  children :  and  one 
cart  and  oxen,  for  the  use  of  the  family;  also,  Solomon's  la- 
bor is  to  go  to  raise  the  children.  When  the  youngest  be- 
comes of  age,  he  shall  be  the  property  of  my  wife,  Elizabeth 
Boynton ;  and  also  Floyd,  a  negro  boy ;  and  fifty  dollars, 
for  the  use  of  the  family." 

The  controversy  in  this  case  is  confined  to  that  clause  of 
the  ninth  item  of  the  Will,  relative  to  the  n^ro  boy  Floyd 
in  these  words:  "And  also  Floyd,  a  negro  boy." 

Elizabeth  Boynton  sets  up  in  her  answer  to  tke  bill:  Tliat 
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it  wag  the  intention  of  the  testator  in  and  by  his  said  Will  to 
give  and  bequeath  to  her,  absolutely,  the  negro  boy  Floyd, 
mentioned  in  the  said  ninth  item ;  and  that,  when  the  testa- 
tor directed  the  draftsman  of  his  said  Will  to  dispose  of  the 
labor  of  Solomon  for  the  benefit  of  the  younger  children 
nntil  the  youngest  should  become  of  age,  and  then  to  become 
the  property  of  the  respondent,  the  respondent  remarked  to 
testator  that  Solomon  would  be  old  by  that  time,  and  com- 
paratively worthless,  the  said  testator  replied  that  it  made  no 
difference,  as  he  would  give  to  respondent  the  boy  Floyd, 
absolutely  and  unconditionally,  and  make  her  equal  with  the 
children,  and  so  instructed  the  draftsman  to  provide  in  said 
Will,  and  said  draftsman  assured  testator  that  the  language 
employed  in  said  Will  did  convoy  a  title  to  said  negro  boy  to 
the  respondent. 

John  A.  Smith  was  introduced  as  a  witness  on  the  trial, 
and  testified: 

That  ho  was  present  when  the  Will  of  Elijah  Boynton  was 
made,  and  at  that  time  the  testator  told  the  draftsman  of  the 
Will  to  put  down  Solomon's  labor  to  go  to  raise  the  four 
younger  children,  and  after  the  youngest  child  became 
of  age,  Solomon  to  be  tho  property  of  his  wife  Elizabeth. 
She  being  present,  remarked:  who  would  havo  him  then! 
The  testator  then  said  to  his  wife:  Betsy,  I  will  give  yoa 
the  negro  boy  Floyd.  The  said  Elizabeth  has  had  posses- 
won  of  said  boy  Floyd  from  the  testator's  death  until  her  in- 
termarriage with  D.  D.  Doyal,  since  which  time  the  said 
Doyal  has  had  possession  of  said  negro  boy ;  that  the  young- 
est of  the  older  Boynton  children  has  been  of  age  about  four 
years,  and  he,  the  witness,  is  guardian  of  the  younger  chil- 
dren, and  has  been  their  only  guardian  for  four  years  or 
more. 

It  was  also  admitted  by  the  wi'itten  agreement  of  the  coun- 
sel of  the  parties:  That  the  negro  boy  Floyd,  at  the  time  of 
executing  the  Will,  in  1849,  was  four  or  five  years  old,  and 
is  worth  about  twelve  hundred  dollars ;  and  that  the  young- 
est child  of  testator  is  about  twelve  years  old ;  that  Eliza- 
beth Boynton,  the  widow,  had  and  kept  possession  of  all  the 
negroes  willed  to  the  four  younger  children  until  her  mar- 
riage with  D.  D.  Doyal,  and  that,  afterwards,  the  negroes 
remained  on  the  place;  that  John  A.  Smith  was  appointed » 
Ae  gDftrdian  i>f  the  four  younger  children,  the  2d  of  April, 
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J.865,  and  that  D.  D.  Doyal  and  Elisabeth  Boynton  marrieil 
the  6th  of  Mvy,  1855,  and  that  the  bill  in  this  case  was  fiM 
the  17th  of  M!aroh,  1856 ;  and  that  John  A.  Smith  has  beta 
the  qualified  executor  of  the  testator,  Elijah  Boynton,  since 
the  probate  of  the  Will. 

The  testimony  being  closed,  the  presiding  Judge  charg^ 
the  Jury  as  follows,  to-wit: 

The  question  made  by  the  bill  and  answer  was  the  eon- 
struction  of  the  ninth  item  of  the  Will  of  the  testator,  in  rela- 
tion to  the  negro  Floyd.  It  was  the  duty  of  the  Court  l» 
construe  the  Will,  and  the  Court  had  construed  the  claaae 
under  consideration,  and  held,  that  the  same  disposition  ww 
made  of  Floyd  that  was  made  of  the  negro  Solomon  in  die 
jame  item;  that  the  words  ^^also  Floyd"  meant  that-Fkijd 
was  disposed  of  in  the  same  manner  that  Solomon  was; 
that  "also"  meant  "likewise'* — "in  the  same  way" — ^**in 
the  same  manner;"  that,  when  the  item  said  thai  ''the 
labor  of  Solomon  was  to  be  used  for  the  support  of  the  chil- 
dren until  the  youngest  arrived  at  age,  and  Uien  to  belong  tj» 
testator's  wife,"  and  added  "also  Floyd,"  the  proper  aid 
legitimate  construction  was,  that  Floyd  was  disponed  of  like- 
wise— ^in  the  same  way — ^in  tlic  same  manner ;  and  the  de- 
cision of  the  Court,  giving  the  Will  that  construction,  was 
excepted  to,  and  the  Supreme  Court  held  that  a  differeut  con- 
struction might  be  put  upon  the  clause,  and  that  parol  testi- 
mony might  be  introduced  to  explain  what  disposition  the 
testator  intended  to  make  of  Floyd,  and  what  interest  he 
intended  his  wife  to  take  in  him.  Testimony  had  been  intro- 
duced for  that  purpose,  and  the  answer  of  Elisabeth  Doyal, 
when  not  responsive  to  any  charge  in  the  bill,  was  not  en- 
dcnce,  and  as  the  bill  merely  called  for  a  construction  of  the 
Will,  and  did  not  make  any  charge  as  to  the  disposition 
made  of  Floyd,  that  part  of  the  answer  of  Mrs.  Doyal  in 
relation  to  the  intention  of  the  testator  to  "eive  her  Floyd," 
not  being  responsive  to  any  charge  in  the  bill,  was  not  evi- 
dence. Parol  testimony,  as  to  the  intention  of  the  testator 
in  the  disposition  made  of  Floyd,  had  been  submitted  to  the 
Jury,  and  the  question  for  them  to  determine  was:  What 
disposition  was  made  of  Floyd  bv  the  testator,  and  what 
interest  did  he  intend  his  wife  to  take  in  him  under  the  clanae 
.  under  consideration  ?  If  they  believed  that  the  proper  eon* 
struction  of  the  clause  before  them  was,  that  the  same  dUi- 
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ft  wu  made  of  Floyd  that  was  made  of  Solomon,  and 
parol  testimony  introduced  showed  that  to  be  the  in- 
jof  the  testator,  then  they  should  decree  that  the  labor 
«l  shoold  be  used  and  appropriated  for  the  support  of  the 
a  of  the  testator  until  the  youngest  should  arrive  at  full 
Bd  then  vest  in,  and  become  me  absolute  property  of 
b;  but  if  they  believed  that  such  was  not  the  proper 
letion  of  the  clause  according  to  the  testimony  wmeh 
bh  introduced,  and  if  that  testimony  showed  the  inten- 
i  the  testator  to  be,  that  Floyd  should  be  the  absolute 
^  of  his  wife,  they  should  so  decree ;  and  that  it  was 
iMaary  that  the  word,  absolutely,  should  have  been 
J  the  testator  to  vest  the  absolute  right  to  Floyd  in 

Ilua  charge  of  the  Court,  counsel  for  the  defendants 
id. 

•  Jqit  rendered  a  decree,  (amongst  other  things)  that 
ir  of  Floyd  should  go  to  raise  the  younger  children  of 
riMor,  Elijah  Boynton,  and  when  the  youngest  child 
l(  age,  then  the  said  Floyd  to  belong  to  Mrs.  Elisa- 
lojaT  absolutely. 

ImI  for  the  said  D.  D.  Doyal  and  wife  then  moved  for 
idal  of  said  case  on  the  following  grounds,  to-wit: 
leeanse  the  said  charge  of  the  Court  was  erroneous, 
leeanse  the  verdict  of  the  Jury  was  contrary  to  Law. 
lopause  the  verdict  of  the  Jury  was  contrary  to  evidence, 
wesiding  Judge  overruled  the  motion  and  refused  the 
lal,  and  that  decision  constitutes  the  error  complained 
Us  case. 

khf  for  the  plaintiffs  in  error. 

ROK,  for  the  defendants  in  error. 

Ae  Court. — Lyon,  J.,  delivering  the  opinion. 

n  this  case  was  before  this  Court  on  a  former  occasion 
Q-go.  Sep.j  262 — ^it  was  held  that  the  clause  of  the 
f  to  Floyd,  may  be  read  two  ways :  either  as  an  abso- 
ft  to  the  wife,  to  take  effect  immediatelv,  or  as  a  dis- 
a  similar  to  that  made  of  Solomon.  The  meaning  of 
A  as  to  this  negro,  is,  in  the  language  of  the  bodu^ 
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^^ equivocal,"  and  parol  testimony  was  allowed  for  the  pur- 
pose of  ascertaining  which  constructioi^  was  intended  by  the 
testator — ^not  from  what  was  written  in  the  Will,  for  apon 
that  the  Court  was  to  pass,  and  not  the  Jury — ^but  from  what 
was  said  by  the  testator  at  the  time  of  the  execution  of  the 
Will,  to  be  proven  by  the  witness. 

From  the  manner  in  which  the  Court  submitted  the  ques- 
tion to  the  Jury,  with  his  argument  in  support  of  his  con- 
struction as  being  the  true  one,  the  Jury  may  have  felt  and 
probably  did  feel,  that  it  was  their  duty  to  construe  the  Will 
from  the  words  of  tho  Will  rather  than  from  the  testimony  of 
the  witness,  and  that  the  views  presented  by  the  Court  in 
the  charge  were  the  correct  ones.    We  think  this  was  error. 

2.  But,  we  think,  this  judgment  must  be  reversed,  on 
another  and  more  conclusive  ground,  and  that  is :  That  the 
verdict  is  contrary  to  the  evidence.  The  testimony  of  the 
witness  Smith  is,  that  the  testator,  at  that  point  in  the  Will, 
and  while  it  was  being  written,  in  which  Solomon  is  disposed 
of,  said:  "Betsy,"  addressing  his  wife,  "I  will  give  yon 
Floyd."  If  this  clause  had  been  inserted  in  the  Will:  "I> 
also,  give  Floyd  to  my  wife" — and  that  is  the  sense  of  what 
testator  did  say — would  there  have  been  any  doubt  as  to 
what  disposition  the  testator  meant  to  make  of  Floyd?  We 
think  not. 

This  testimony  is  very  satisfactory,  that  the  testator  meant 
that  his  wife  should  take  an  absolute  gift  in  the  negro  Floyd, 
and  as  tho  verdict  was  against  that  conclusion,  a  new  trial 
must  he  had. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
ground  that  the  Court  erred  in  refusing  to  grant  a  new  trial 
on  the  ground  that  the  verdict  was  contrary  to  evidence. : 
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The  9(h  and  6lh  items  of  Testator's  Will  are  :  Gth,  ^'  I  give  to  my  son-in-law. 
Joha  Thrasfa,  the  sam  of  five  dollars,  and  mo  vrao/v.  of  my  estate,  both  real 
asd  personal,  for  his  full  ehare.'*  Oih.  '^I  Will  that  my  lieloved  daughter, 
ilary  R.  Thrash,  that  she  shall  keep  the  negroes  she  has  now  io  her  pos- 
Mssioo,  /or  her  oniff  nu^  and  for  the  use  of  the  lawful  heirs  of  her  body 
during  life."  Htld^  That  whatever  interest  the  wife  did  take  in  the  negroes 
andcr  these  clauses,  was  to  her  separate  use.  and  to  the  exclusion  of  the 
husband,  and  that  she  was  entitled,  in  an  action  of  Trover,  to  recover 
tgaiDst  one  holding  the  property  (vested  by  the  Will)  under  the  husband,  to 
the  extent  of  that  interest. 

Trorer,  in  Troup  Superior  Court.  Decision  by  Judge 
BrLL,  at  the  May  Term,  1860. 

This  was  an  action  brought  by  Mary  B.  Thrash,  against 
James  Hardy,  to  recover  damages  for  an  alleged  conversion 
of  a  negro  man  slave  by  the  name  of  Sam,  of  black  com- 
plexion, and  about  thirty  years  old. 

Upon  the  trial  in  the  Court  below,  it  appeared  from  the 
evidence,  that  Mary  B.  Thrash  was  the  daughter  of  Peter 
Strozier,  and  intermarried  with  John  Thrash  in  the  year 
1823  or  1824 ;  that  upon  such  intermarriage  the  said  Peter 
Strozier  delivered  to  tlie  said  Thrash  and  his  wife  several 
negroes,  to-wit:  Sam  and  Olivia,  or  Oily,  and  her  children, 
to  Keep  until  he,  the  said  Strozier,  should  otherwise  dispose 
of  them ;  and  that  the  delivery  of  the  negroes  was  only  a 
loan,  the  title  being  retained  by  said  Strozier;  that  the 
negroes  were  accepted  by  said  John  Thrash  and  his  wife 
upon  these  terms;  that  the  said  John  Thrash  often  spoke 
rf  said  negroes,  to  different  persons,  as  belonging  to  his 
wife  and  not  to  him,  and  that  he  wanted  to  sell  them  if  prac- 
iieaUe,  but  complained  that  the  negroes  were  given  in  such 
a  way  as  to  allow  him  no  control  over  them;  that  these 
declarations  were  made  whilst  Thrasli  was  in  possession  of 
the  negroes ;  that  the  negro  boy,  Sam,  was  worth  from  eleven 
to  thirteen  hundred  dollars,  and  worth  for  hire,  from  1840 
to  1850,  an  average  of  seventy-five  dollars  per  annum,  and 
since  1850,  an  average  of  one  hundred  and  twenty-five  dol- 
brs  per  annum ;  that  John  Thrash  sold  said  negro,  Sam,  to 
Thomas  Hardy,  and  the  defendant  had  been  in  possession  of 
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tkc  negro  for  about  five  yeoFB,  claiming  him  a8  his  own,  and 
e^Cercising  the  usual  acts  of  ownership  of  masters  over  their 
slaves. 

The  fifth  and  sixth  items  of  the  Will  of  Peter  Strozier. 
(which  was  read  in  evidence)  are  in  the  following  words,  to- 
wit: 

"Fifthly — I  give  and  bequeath  to  my  son-in-law,  John 
Thrash,  the  sum  of  five  dollars,  and  no  more,  of  my  estate^ 
both  real  and  personal,  for  his  full  share. 

"Sixthly— I  Will  that  mv  beloved  daughter,  Mary  B. 
Strozier,  now  Mary  B.  Thrasn,  that  she  shall  keep  the  ne- 
groes she  has  now  in  possession,  for  her  only  use,  and  foT 
the  use  of  the  lawful  heirs  of  her  body,  during  life." 

The  evidence  also  showed  that  the  testator,  Peter  Stroiier. 
died  in  1840,  leaving  his  Will  in  force,  which  was  proven 
and  executed  according  to  its  provii^ions. 

During  the  progress  of  the  trial  the  defendant  proposed  to 
prove  "  the  value  of  the  negro  in  dispute,  for  and  during  the 
life-time  of  the  plaintiff*;"  which  testimony  was  objected. to 
by  counsel  for  plaintiiT,  on  the  ground  that  the  measure  9! 
damages  was  the  value  of  the  property,  with  hire,  and  that 
the  pkintiff  was  entitled  to  recover  the  corpus  of  the  prop- 
erty. 

The  objection  was  overruled  and  the  testimony  admitted 
to  which  the  plaintiff*  excepted. 

Upon  this  state  of  facts,  the  presiding  Judge  passed  the 
following  order  in  said  case,  to-wit : 

"On  motion,  and  after  argument  had.  It  is  ordered  h} 
the  Court  that  a  non-suit  be  granted,  on  the  grounds  that 
the  bequest  to  Mary  B.  Thrash  does  not  create  in  her  1 
separate  estate,  because  the  words  are  not  su£Scient  to  creati 
a  separate  estate,  to  the  exclusion  of  marital  rights;  aac 
because  the  lawful  heirs  of  her  body  (children)  take  a  tm 
with  the  mother,  which  excludes  the  conclusion  that  the  wifi 
was  the  separate  object  of  the  testator's  bequest.  Ordered 
that  plaintiff*  pay  the  cost,  the  Court  being  of  the  opinioi 
that  if  she  takes  at  all,  she  takes  jointly  with  the  children/ 
These  decisions  constitute  the  errors  complained  of  n 
this  case. 

E.  Y.  Hill  &  Sox,  M.  H.  Hill,  B.  H.  Bioham,  for  th* 
plaintiff  in  error. 
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£.  H.  Hill,  for  the  defondant  in  error. 

By  the  Court. — Lyox,  J.,  delivering  the  opinion. 

There  is  one  question  in  this  ease  that  has  not  been  made 
or  argued,  and  it  is  too  important  for  us  to  pass  upon  until 
it  is  both  made  and  argued,  and  tliat  is,  conceding  that  the 
interest  which  Mrs.  Thrash,  the  plaintiff,  did  take  under  the 
6th  item  of  her  father's  Will,  was  for  her  separate  use,  and 
to  the  exclusion  of  her  husband,  what  was  that  interest? 
Was  it  a  life-estate  in  the  neOToes — the  whole  title,  or  a  joint 
interest  with  her  children  ?  This  is  a  very  important  inquiry, 
and  a  very  necessary  one,   for  a  proper  settlement  of  this 

CISC. 

The  5th  and  6th  items  are:  '^5th.  I  give  and  bequeath 
unto  my  son-in-law,  John  Thrash,  the  sum  of  five  dollars, 
and  no  more^  of  my  estate,  both  real  and  personal,  for  his 
fall  share. 

"6th.  I  Will  that  my  beloved  daughter,  Mary  B.  Strozier, 
now  Mary  B*  Thrash,  that  she  shall  keep  the  negroes  she 
has  now  in  possession  for  her  only  vse^  and  for  the  use  of 
the  lawful  heirs  of  her  body,  during  life.'* 

l<fow,  whether  Mrs.  Thrash  took  a  life-estate  in  these  ne- 
groes for  life,  with  remainder  to  the  heirs  of  her  body,  and 
consequently  the  whole  title,  or  whether  she  took  an  interest 
in  the  negroes  in  common,  or  jointly  with  her  children,  she 
did  certainly  take  some  interest — ^whether  to  be  enjoyed  as 
a  whole  or  jointly  with  others — the  terms  of  the  Will  vested 
tkat  interest  to  her  separate  use,  and  to  the  exclusion  of  the 
hnsband.  It  is  to  her  only  use.  How  much  stronger  could 
dw  terms,  *^to  her  sole  and  separate  i(se,"  have  been?  How 
the- more  restrictive?  We  cannot  see.  But  the  Will  goes 
bitfacTy  and  gives  specially  to  the  husband  five  dollars,  and 
dselares  that  ho  shall  have  no  more  of  the  estate,  both  real 
and  personal.  Now,  if  he  takes  the  wife's  share  of  the  estate 
ondar  the  Will,  the  express  provision  of  the  Will  is  defeated. 
The  astate  given  to  her,  then,  being  to  her  separate  use  and 
to  the  exclusion  of  her  husband,  she  was  entitled  to  recover 
bom  the  defendant  in  this  action,  to  the  extent  only  of  that 
interest,  whether  great  or  small — and  the  non-suit  ought 
not  to  have  been  granted. 
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JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Gonrl 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  thi 
ground  that  the  Court  erred  in  awarding  a  non-suit. 


O'HALLORAN  va.  THE  STATE  OF  GEORGIA. 

1.  The  name  giveu  to  it,  in  the  Bill  of  Indictment,  doe»  not  cbaracleriso  th 

ofTence;  the  disruption  characterizes  it. 
•2.  It  is  neither  legally  or  morally  wrong  for  persons  to  combine  to  detK 

ah  oflence. 
■1.  The  Airoishing  of  liquor  to  slaves  is  a  crime  which,  in  its  consequeneeiC  i 

one  of  the  most  mischievous  in  the  Code. 

Indictment  for  a  Misdemeanor,  in  Meriwether  Saperio 
Court.  Tried  before  Judge  Bull,  at  the  February  Tetin 
1860. 

At  the  August  Term,  1859,  of  the  Superior  Court  of  Meri 
wether  county,  a  Bill  of  Indictment  was  found  against  Wil 
liam  O^Halloran,  in  which  the  Grand  Jury,  ^'Inthenaa 
and  behalf  of  the  citizens  of  Georgia,  charge  and  aocoi 
William  O'Halloran,  of  the  county  and  State  aforesaid,  witi 
the  offence  of  a  Misdemeanor:  For  that  the  said  Williai 
O'Halloran,  in  said  county,  on  the  twenty-sixth  day  of  Jiilj 
in  the  year  one  thousand  eight  hundred  and  fifty-nine,  beia 
then  and  there  a  shop-keeper,  did  furnish  and  sell  to  a  negi 
man  slave,  named  Sam,  said  slave  then  and  thorc  being  tk 
property  of  one  Martin  Gates,  a  certain  quantity,  to-wh 
one  pint  of  brandy,  whisky,  and  other  spirituoua  liquors,  ft 
his,  the  said  slave's,  own  use,  without  the  knowledge  or  em 
sent  of  the  owner,  overseer  or  employer,  he,  the  said  Willki 
O'Halloran,  not  then  and  there  being  the  owner,  overseen 
employer  of  said  slave,  Sam,  and  not  then  and  there  havin 
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said  slave  under  his  care,  contrary  to  the  laws  of  said  State, 
tlie  ffood  order,  peace  and  dignity  thereof. '' 

When  the  case  came  up  for  trial,  and  before  the  same  was 
Habmitted  to  the  Jury,  counsel  for  the  defendant  moved  to 
qaash  the  indictment  on  the  ground,  that  the  offence  charged 
WIS  not  denominated  a  Misdemeanor,  and  was  not  an  indict- 
ment authorized  by  the  Statute. 

The  presiding  Judge  overruled  the  motion  and  counsel  for 
defendant  excepted. 

The  evidence  submitted  to  the  Jury  on  the  trial  of  said 
ease,  showed :  That  O'Halloran  was  tho  keeper  of  a  liquor 
shop,  at  the  White  Sulphur  Springs,  in  Meriwether  county, 
Georgia;  that  the  prosecutor  and  the  other  witnesses,  suspect- 
ing that  something  was  wrong  about  the  said  shop,  went,  on 
the  night  of  the  26th  of  July,  1859,  for  the  purpose  of  detect- 
ing such  wrong,  if  any ;  that  the  said  witness  took  a  position 
near  the  shop,  so  as  to  see  everything  that  was  going  on  in 
and  about  the  shop ;  that  there  were  three  large  lamps  hang- 
ing in  the  passage  or  piazza  of  the  shop,  and  some  two  or 
three  inside,  which  made  it  light  as  day;  that  a  negro  man 
came  to  the  shop  and  passed  up  and  down  tho  piazza  several 
times,  and  then  would  go  off  in  the  direction  of  tho  hotel, 
and  then  return  to  the  shop ;  the  negro  did  this  five  or  six 
timeSf  there  beinjj  several  persons  passing  in  and  out  of  the 
shop ;  that,  after  every  one  had  left  the  shop  but  the  defend- 
ant, the  negro  went  into  the  house,  and  then  came  out  of  the 
door,  when  the  defendant  handed  him  a  bottle,  and  the  negro 
atarted  off,  and  when  about  sixty  or  seventy  yards  off,  one 
oCthe  witnesses  hailed  and  stopped  the  negro,  took  the  bottle 
from  him,  and  found  it  to  contain  whisky;  in  the  early 
pafft  of  the  same  night,  the  negro  had  an  empty  bottle ;  that 
it  was  after  ten  o'clock  at  night  when  the  defendant  gave  the 
negro  the  bottle;  that  Martin  Gates  has  a  stout,  dark  color- 
ed negro  man,  called  Sam. 

After  the  testimony  ^nd  argument  had  closed,  the  Court 
diarged  the  Jury  as  follows: 

The  Law  does  not  require  positive  testimony  in  any  case ; 
that  circumstantial  evidence  is  sometimes  as  satisfactory  as 
that  of  a  positive  character ;  all  that  the  Law  requires  is, 
1%at  the  Jury  shall  be  satisfied  beyond  a  reasonable  doubt. 
I  will  iUnatrate  my  idea :  Suppose  that  your  smoke-house  is 
robbed,  and  a  man  is  seen  loitering  about  the  smoke-house — 
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that  would  be  a  circumstance,  though  slight,  indicating  hii 
guilt.  But,  if  ho  is  afterwards  seen  going  off  from  the  smoke 
house  with  a  ham  of  meat,  that  additional  circumstance 
would  increase  the  presumption  that  he  stole  your  meat^  and 
was  guilty  of  that  offence.  There  is  nothmg  morally  oi 
legally  wrong,  if  a  man  suspects  that  a  crime  is  about  to  In 
committed,  to  lay  a  plot  and  conspire  with  others  to  detect 
the  perpetrator.  The  fact  that  the  prosecutor  or  witnessee 
watched  and  waylaid  for  the  purpose  of  detecting  a  supposed 
crime,  has  nothing  to  do  with  the  question  of  the  guilt  oi 
innocence  of  the  accused. 

This  charge,  and  the  decision,  refusing  to  quash  the  indiefr 
ment,  as  before  stated,  constitute  the  errors  complained  of. 

DouuHBETY,  represented  by  B.  H.  Hill,  for  the  plaintifl 
in  error. 

Cooper,  Solicitor  General,  represented  by  L.  J.  Glenm, 
for  the  defendant  in  error. 

-By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

Counsel  for  the  defendant  moved  to  quash  the  indictment, 
because  it  did  not  call  the  offence  a  Misdemeanor. .  Singulariy 
enough,  this  objection  is  unfounded  in  point  of  fact,  if  the 
copy  of  the  indictment  in  the  transcript  of  the  record  be  cor** 
rect,  as  wc  doubt  not  it  is. 

But,  whether  this  be  so  or  not,  this  Court — in  Camp  ft; 
the  State  (3  Kelly  i2.,  417) — held,  that  such  omission  was  flto 
immaterial  defect;  that  it  is  the  description  that  character- 
izes the  offence,  and  not  the  name  given  to  it  in  the  bill. 
Counsel  overlooked  this  decision,  no  doubt,  so  directly  ii 
point  in  this  case.  Perhaps  the  adjudications  of  this  Convl 
(not  tlie  obita  dicta  of  individual  members)  will  be  more  care^ 
fully  studied  when  it  is  announced  that,  under  its  present 
organization,  one  of  its  own  decisions  is  not  only  the  highest^ 
but  the  only  authority  that  is  needed  upon  any  question, 
and  that  it  is  a  useless  consumption  of  time,  either  to  go 
back  of  the  decision  to  sustain  it  by  reported  cases,  or  tta 
combat  it,  with  a  view  to  have  it  reconsidered  and  reversedi 
Like  the  Laws  of  the  Medes  and  Persians,  what  is  written 
in  the  books  of  our  Reports  will  remain  written,  unless  tB^ 
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petled,  ttkered  or  modified  by  the  Legislature.  The  titles  to 
property — ^to  say  nothing  of  liberty  and  life — are  too  sacred 
to  depend  upon  the  fluctuating  opinions  of  a  Court,  which 
are  liable  to  be  changed  by  tlie  accession  of  any  new  member 
to  the  Bench. 

As  to  the  other  point,  wliich  counsel,  who  argued  tlie  case, 
informed  us  he  was  told  by  his  absent  Brother,  was  in  the 
record,  wc,  like  him,  have  searched  diligently,  but  arc  unable 
to  find  it. 

The  Court  charged  the  Jury  that  the  guilt  of  the  defend- 
ant might  be  made  out  by  circumstantial  as  well  as  positive 
proof.  All  that  the  Law  nvjuired  was,  that  they  should  be 
convinced,  beyond  a  reasonable  doubt,  of  the  guilt  of  the  ac- 
cused. His  Honor  gave  an  illustration  of  circumstantial 
evidence,  and  finally  instructed  the  Jury  that  there  was 
nothing,  legally  or  morally,  wrong  for  persons  to  lay  a  trap, 
or  conspire  with  others,  to  detect  a  culprit;  that  that  has 
nothing  to  do  with  the  guilt  or  innocence  of  the  accused — 
10  all  of  which  we  heartily  subscribe.  The  fact  that  a  plan 
was  laid  to  catch  the  oftender,  may  -warrant  the  Jury  in 
scrutinizing  the  testimony  a  little  more  carefully,  we  do  not 
deny;  and  there  was  nothing  in  the  charge  to  contravene 
this  idea.  Indeed,  the  guilt  of  the  defendant  is  too  manifest 
to  talk  about  the  proof. 

And,  he  has  been  convicted  of  an  offence  which  is  more 
destructive  to  our  slave  population;  and,  therefore,  to  the 
rights  of  property,  than  any  in  the  Penal  Code.  It  has  been 
asserted,  upon  reliable  statistics,  that  the  number  of  negroes 
destroyed  by  liquor  every  year,  in  this  State,  will  average 
one  to  each  county ;  and  generally  they  are  the  most  valu- 
able slaves — male  and  female — in  the  community.  And  the 
mischief,  enormous  as  it  is,  stops  not  here.  The  lives  and 
property  of  their  owners  are  frequently  jeoparded  in  this 
way.  A  bottle  was  found  upon  the  person  of  the  driver  of 
the  Winn  family,  who  were  so  massacred  and  mangled  upon 
the  Macon  &  Western  Railroad  by  attempting  to  cross  ahead 
of  the  train,  while  running  at  full  speed.  I  simply  mention 
the  fact,  without  intending  to  impute  blame  to  the  driver. 
But  how  often — at  night  especially — in  our  cities  and  towns. 
is  the  safety  of  families  put  in  peril  by  drunken  drivei-s  ? 
And  even  this  is  not  all.  Should  the  scenes  of  St.  Domingo 
be  ever  re-enacted  in  our  midst,  it  will  be  found  that  liquor 
•  14 
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has  much  to  do  with  it.  It  engenders  recklessnesB^^ 
nerves  the  arm  of  the  timid  and  hesitating  to  deeds  of  de^ 
ate  daring  and  death. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Co 
that  the  Judgment  of  the  Court  below  be  affirmed. 


VANZANT,  JONES  &  CO.  va.  ARNOLD,  HAMILl 
&  JOHNSON  et  al 

1.  When  a  catte  has  been  withdrawn  or  dismissed,  without  a  finding  bj 
Jury  on  the  facts  on  which  the  defence  rests,  and  the  Court  below  «] 
it  to  be  reinstated,  this  Court  will  not  interfere  with  that  discretion. 

'2.  I>efendunts  negotiated  notes  with  the  following  endorsement  on  ik%  \ 

.  '*For  value  received  wo  assign  the  within  notes  to  A.,  J.  &z  U.,  and  ] 
D.  &  Co.,  waiving  demand  and  notice,  and  guarantee  the  payoM 
the  same."    Held^  that  the  defendants  are  liable  on  said  notes  as  indbi 

X  When  the  plaintifls  resided  in  New  York,  the  makern  of  certain  nol 
the  State  of  Georgia,  and  the  notes  were  indorsed  by  defendants,  to  an  ngi 
the  plaintiffs,  in  the  State  of  Tennessee.  Held^  that  the  contract  wss  1 
performed  in  the  State  of  Qeorgia,  and  the  contract,  as  to  its  nature,  Tsl 
construction  and  obligation,  was  to  be  governed  by  the  laws  of  Gee 
and  not  of  Tennessee. 

4.  Does  the  remedy  given  by  the  Act  of  2Cth  December,  182G,  to  suretiei 
indorsers  to  compel  suit  on  notes  (by  giving  notice,)  to  be  brought  ti 
three  months,  or  they  be  discharged,  affect  the  contract,  or  go  oalf  t 
remedy?    Query. 

Motion  to  reinstate  a  case,  in  Fannin  Superior  Cc 
Decision  by  Judge  Bice,  at  the  May  Term,  1860. 

The  record  in  this  case  exhibits  the  following  stat 
facts,  to-wit: 

Davis  k  Campbell  made  two  notes,  dated  the  18ti 
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August,  1856,  due  six  months  after  date,  payable  to  the 
order  of  Yanzant  &  Jainerson,  for  $447  25  each. 

On  the  20th  of  October,  1850,  Vanzant,  Jones  &  Co. 
indorsed  both  of  said  notes  in  the  following  form:  "For 
valued  received,  we  assign  the  within  notes  to  Arnold,  John- 
ston k  Hamilton,  and  to  II.  E.  Diblee  &  Co.,  waiving  demand 
and  notice,  and  guarantee  the  payment  of  tlie  same.'* 

Arnold,  Hamilton  &  Johnson,  and  H.  E.  Diblee  &  Co., 
instituted  an  action  in  Fannin  Superior  Court,  against  Van- 
zant, Jones  k  Co.,  to  recover  the  sum  due  on  the  notes,  the 
payment  of  which  they  had  undertaken  by  said  indorsement. 

On  the  trial  of  the  case,  the  plaintiffs  introduced  in  evi- 
dence the  notes  sued  on,  witli  the  indorsements  thereon,  and 
closed. 

The  defendants  then  proved  that  Davis  &  Campbell,  X\\v 
makers  of  the  notes,  and  Vanzant,  Jones  &  Co.,  the  endor- 
!«crs,  and  defendants,  all  resided  in  the  State  of  Georgia, 
and  that  the  plaintiffs  resided  in  New  York;  that  the  en- 
dorsements were  made  and  delivered  to  the  plaintiffs'  agent 
in  the  State  of  Tennessee,  and  that  Vanzant,  Jones  k  Co. 
notified  tlio  said  agent  to  sue  Davis  &  Campbell,  the  makers, 
which  was  not  done  until  after  three  months  from  the  date  of 
such  notice. 

Upon  this  state  of  facts,  the  presiding  Judge  held  that  the 
notice  to  sue  wa^  a  valid  defence  for  the  indorsers,  without 
showing  any  law  of  Tennessee  making  such  notice  a  defence 
against  such  indorsement,  and  gave  the  plaintiff  leave  to 
dismiss  said  case,  with  leave  to  move  to  reinstate  said  case 
in  the  event  the  Court  should  be  of  the  opinion  that  the 
notice  to  sue  was  not  a  good  defence. 

The  presiding  Judge  then  passed  the  following  order,  to-wit : 

*'lt  is  therefore  ordered  by  the  Court,  that  said  cause  be 
dismissed,  and  that  the  defendants  show  cause  at  the  next 
term  of  this  Court,  why  said  cause  should  not  be  reinstated, 
on  the  ground  that  the  Court  erred  in  holding  said  notice  to 
sue  to  be  a  good  defence  in  said  case.*' 

Upon  hearing  argument  upon  this  rule,  the  presiding  Judge, 
at  the  May  Term,  1860,  passed  the  following  order,  to-wit : 

"Upon  hearing  this  rule,  it  is  ordered  by  the  Court  that 
said  non-suit  be  set  aside,  and  said  case  be  reinstated.'* 

The  decision  of  the  Court,  reinstating  said  case,  consti- 
fcutea  the  error  complained  of  in  this  case. 
U      . 
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Wm.  Phillips,  Reid  &  Weil,  for  the  the  plaintifis  i 
error. 

Martix,  represented  by  Ezzard,  for  the  defendants  i 
error. 

Bi/  the  Court. — ^Lyon,  J.,  delivering  the  opinion. 

1.  As  the  case  had  gone  off  from  the  docket  in  the  Oom 
below,  without  a  finding,  by  the  Jury,  of  the  facts  on  whio 
the  defence  rested,  we  do  not  think  there  was  any  error  i 
the  Court's  allowing  the  case  to  be  reinstated — and  as  thi 
is  the  whole  of  the  judgment  complained  of,  the  judgmeii 
must  be  affirmed  for  that  reason. 

But  as  the  merits  of  the  defence  have  been  argued  as  ac 
raitted  facts,  we  have  felt  it  to  be  our  duty  to  pass  upon  th 
several  questions  made  in  the  argumenf,  and  necessaril; 
involved  in  the  case. 

It  is  insisted,  first,  by  the  counsel  for  plaintiffs  in  th 
Court  below,  that  the  contract  of  the  defendants  is  not  tha 
of  an  indorsement ;  and,  secondly,  if  an  indorsement,  that  a 
it  was  made  in  Tennessee,  the  Act  of  26th  December,  1826 
(Cobb^  595)  does  not  affect  it ;  that  it  is  a  contract  made  ii 
the  State  of  Tennessee,  and  not  to  be  governed  by  the  pro 
Visions  of  that  Act. 

2.  We  think  the  defendants  are  indorsers.  Their  writtei 
engagement  on  the  back  of  the  note  has  the  legal  effect  of  a: 
indorsement  in  Georgia,  of  notes  not  payable  or  intended  fo 
negotiation  in  Banks.  That  they  stipulate  therein  to  guai 
anty  the  payment  of  the  note,  does  not  the  less  make  thei 
indorsers,  under  the  Act  of  1826,  already  referred  to,  for  b; 
it  they  liave  the  right  to  define  their  liability ;  and  thus  ma 
be  guarantors,  and  yet  indorsers,  within  the  meaning  an* 
provisions  of  that  Act. 

3.  The  next  inquiry  is,  whether  the  defendants,  as  indoi 
sers.  arc  entitled  to  the  benefit  and  protection  of  the  previa 
ions  of  that  Act,  the  indorsement  haWng  been  made  in  Tei: 
nessee  ?  We  think  they  can,  upon  the  facts  of  this  case 
The  makers  of  the  notes  and  the  indorsers  all  resided,  a 
the  time,  in  the  State  of  Georgia,  and  that  fact  was  know 
and  understood  at  the  making  of  the  'contract ;  and  the  d< 
fondants  were  only  there  for  the  purpose  of  effecting  thei 
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negotiations,  and  as  a  matter,  perhaps,  purely  of  convenience, 
where  the  plaintiffs'  agent  for  collection  happened  to  be  at 
the  time.  The  contract  was  not  to  be  performed  there,  but 
vhwe  all  the  parties,  that  is,  the  makers  and  indorsers,  resid- 
ed— in  the  State  of  Georgia — the  plaintiffs  and  indorsers 
residing  in  the  State  of  New  York.  In  such  cases,  that  is, 
when  the  contract  is  made  in  one  place,  and  to  be  performed 
in  another,  it  is  a  well  settled  rule,  that  the  contract,  in  con- 
formity to  the  presumed  intention  of  the  parties,  as  to  its 
validity,  nature,  obligation  and  interpretation,  is  to  be  govern* 
ed  by  the  Law  of  the  place  of  performance.  Story' %  Conjliet 
of  Law^  §  280.     2  Kent  (7a??i.,  459. 

4.  We  are  very  strongly  inclined  to  the  opinion  that  the 
defence  set  up  to  this  action  by  the  defendants,  under  the 
Act  of  1826,  does  not  affect,  either  the  nature,  obligation, 
construction  or  validity  of  the  contract,  but  goes  only  to  the 
remedy ;  and  if  that  be  true,  and  we,  as  I  have  stated,  are 
iuclined  to  think  that  it  is,  then  the  defence  is  good,  no  mat- 
ter where  the  contract  is  made  or  to  be  performed  ;  and  we 
dp  not  at  once  so  decide  the  question,  because  it  is  not  neces- 
sary to  the  disposition  of  this  case. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Cpurt  below  be  affirmed. 
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RACHELS  k  WIFE  et  al.  v».  WIMBISH. 

Testator,  by  his  Will,  gave  to  hit  wife,  for  life,  the  planlation  whereon  he  lived, 
and  a  tract  of  land  adjoining,  and  fifty  negroes,  to  be  selected  by  her  from 

,  all  his  negroes :  provisions  enough  for  one  yearns  support ;  a  sufficient  nuiubcr 
of  males,  horses,  hogs,  cattle,  wagons,  household  and  kitchen  fumnirv. 
necessary  to  keep  up  said  farm ;  and  after  her  death  to  be  divided  between 
his  daughter  and  her  children.  All  the  balance  of  his  estate  of  lands,  ne- 
groes money  cboses-in-action,  and  every  thing  else  left  after  the  paynttf 

.  of  debts,  legacies  and  provisions  made  for  his  wife,  he  gave  to  his  daogkier 
for  life,  and  at  her  death  to  be  equally  divided  among  her  children.  The 
executor  kept  up  the  farm  and  business  of  testator,  in  the  conditioo  ii 
which  he  left  it,  for  the  year  after  testator's  death.  On  a  bill  fil«d  by  the 
executor  for  instruction  as  to  disposition  of  the  income  of  that  year,  tlwrr 

'being  debts.  Heldj 

i  That  the  bequest  to  the  widow  was  s|)ecific,  and  that  the  widow  wa«  enti* 
tied  to  that  part  of  the  income  which  grew  out  of  the  employment  of  her 
part  of  the  estate,  under  the  Will,  in  its  production  from  the  death  of  tee- 
itttor. 
2.  That  the  daughter,  uuder  tlio  residuary  clause,  was  entitled  to  the  cleir 
residutlm  after  the  payment  of  debts  and  legacies  from  the  estate,  as  leAbf 
the  testator,  and  the  income  on  such  residuOm  from  the  death  of  the  te>- 
lator. 

In  Equity,  in  Troup  Superior  Court.  Decision  by  Judge 
Bull,  at  the  May  Term,  1860. 

On  the  18th  of  December,  1858,  Nathan  Truitt  made  and 
published  his  Will,  and  in  a  short  time  after  the  execution  of 
the  Will,  the  testator  died,  leaving  the  same  in  force. 

The  first  item  of  the  Will  gives  direction  as  to  the  testa- 
tor's burial. 

The  second  item  directs  tliat  all  the  just  debts  of  the 
testator  be  paid,  as  soon  after  his  death  as  circumstances  wiB 
permit,  with  a  request  that  his  executors  use  such  discretion 
in  so  doing  as  will  be  best  for  the  interest  of  the  estate. 

The  third  item  provides  for  the  comfort  and  support  of 
some  old  and  faithful  slaves  of  the  testator. 

The  fourth  item  is  in  these  words :  "I  give  and  bequeath  to 
my  beloved  wife,  Elizabeth  Truitt,  the  place  and  plantation 
whore  I  now  live,  known  as  the  Fannin  place,  and  a  small  tract 
of  land,  bought  by  me  from  Samuel  Akers,  adjoining  it,  togeth- 
er with  fifty  negroes,  to  be  selected  by  her  from  my  negroes ; 
;)l8o  proTisions  sufficient  for  one  year's  support :  a  sufficient 
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number  of  mules,  horses,  hogs,  cattle,  tools,  wagons,  house- 
hold and  kitchen  furniture,  necessary  to  keep  up  said  farm, 
which  said  plantation,  tract  of  land,  negroes  and  other  prop- 
erty, I  give  and  bequeath  to  my  said  wife,  for  and  during 
her  natural  life  ;  and  after  her  death,  I  direct  that  after  the 
payment  of  one  thousand  dollars  out  of  it,  to  my  nephew, 
James  Truitt,  tlio  balance  and  remainder  of  it  shall  be  equal- 
ly divided  between  my  daughter,  Elizabeth  Willis,  and  her 
children,  the  thousand  dollars  to  be  paid,  after  the  death  of 
my  wife,  to  the  said  James  Truitt,  as  soon  as  it  can  be  done 
without  injury  to  the  balance  of  said  property  thus  given  to 
my  wife  as  aforesaid,  and  which  said  thousand  dollars,  to  be 
paid  as  aforesaid,  I  give  and  bequeath  to  my  said  nephew, 
James  Truitt,  absolutely." 

The  fifth  item  is  in  these  words:  "All  the  balance  and 
remainder  of  my  property,  of  every  description,  lands, 
negroes,  money,  choses-in-action,  accounts  and  everything 
else,  left  after  the  payment  of  debts  and  legacies  above 
specified,  and  the  provisions  made  for  my  wife,  I  give  and 
bequeath  to  my  said  daughter,  Elizabeth  Willis,  for  and 
during  her  natural  life,  free  from  the  debts,  contracts  and 
liabilities  of  any  husband  .she  may  have  ;  and  after  her 
death,  I  direct  that  said  property,  together  with  the  natural 
increase  thereof,  shall  be  equally  divided  among  the  children 
of  the  said  Elizabeth  Willis,  share  and  share  alike.*' 

The  last  item  nominates  W^illiam  D.  Alexander  and  Heze- 
kiah  Wimbish,  executors  of  the  said  Will. 

The  Will  was  duly  proved  and  recorded,  and  Hezekiah 
Wimbish,  alone,  qualified  as  executor  thereof,  and  assumed 
the  execution  of  the  same. 

In  executing .  said  Will,  under  the  direction  given  him 
therein,  the  executor  proceeded  to  collect  the  debts  due  to 
the  estate,  and  sell  the  perishable  property,  and  a  tract  of 
land  in  Meriwether  county,  in  order  to  pay  ofi*  the  debts 
a£ain.st  tlie  estate,  and  the  pecuniary  legacies  given  by  the 
Will :  and  finding  them  insuflicient  for  that  purpose,  he 
obtained  an  order  of  the  Court  of  Ordinary,  granting  him 
leave  to  sell  twenty-four  negroes  of  said  estate,  to  i-aise 
funds  to  pay  off  said  debts  and  specific  legacies.  The 
executor  also  kept  all  the  property  of  the  testator  together, 
as  it  was  left  at  his  decease,  and  worked  it  the  first  year 
after  the  testator's  death,  the  gross  income  and  profits  of 
which  anioanted  to  about  the  sum  of  ten  thousand  dollars. 
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Before  the  day  appointed  for  the  sale  of  the  negroes,  the 
executor  was  advised  that,  by  the  terms  of  the  Will,  he 
could  not  sell  said  negroes  for  the  purpose  of  paying  the 
debts  of  said  estate  and  the  specific  legacies,  unless  the 
crops,  income  and  profits  of  the  estate,  made  during  the 
first  year  after  the  testator's  death,  were  insufficient  for  that 
purpose. 

On  the  other  hand,  the  tenant  for  life  of  the  residuum  of 
said  estate,  under  the  WilK  insisted  that  the  debts  and 
specific  legacies  must  be  paid  out  of  the  corpus  of  the 
estate,  and  that  such  life  tenant  was  entitled  to  the  income 
and  profits  of  the  residuum,  from  the  death  of  the  testator. 

Mrs.  Elizabeth  Truitt  also  insisted  that  she  was  entitled 
to  the  income  and  profits  of  the  property  bequeathed  to  her, 
from  thp  time  of  the  testator's  death. 

Under  these  circumstances  and  conflict  of  claims,  the  ex- 
ecutor filed  his  bill  in  Equity  asking  instruction  as  to  the 
construction  of  said  Will,  and  as  to  what  disposition  he 
should  make  of  the  crops,  profits  and  income  of  the  estate, 
and  whether  he  should  pay  it  over  to  the  said  Elizabeth 
Truitt  and  Elizabeth  Willis,  the  life  tenants,  or  whether  he 
should  apply  the  same  to  the  extinguishment  of  the  debts 
against  the  estate  and  the  specific  legacies  given  by  the  Will. 

Mrs.  Elizabeth  Willis  intermarried  with  Milton  H.  Rach- 
els, and  a  guardian  ad  litem  was  appointed  to  represent  the 
children  of  Mrs.  Willis,  who  are  the  remainder  men,  of  the 
residuum  after  her  death. 

The  Pourt  below  decided  that  the  income  of  the  estate, 
kept  together  and  worked  by  the  executor  during  the  first 
twelve  months  after  the  testator's  death,  forms  a  part  of  the 
assets  of  said  estate  in  his  hands,  and  is  primarily  liable  for 
the  payment  of  the  debts  against  the  estate^  and  the  specific 
legacies  bequeathed  by  the  Will,  and  directed  a  decree  ac- 
cordingly. 

This  decision  is  the  error  complained  of  in  this  case»  and 
a  reversal  of  which  is  now  asked. 

B.  H.  Hill,  for  the  plaintiff  in  error. 

H.  0.  Stanley  &  G.  A.  Bull,  for  the  defendant  in  error. 

By  the  (hurt. — ^Lyon,  J.,  delivering  the  opinion. 
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The  matters  in  controversy  grew  out  of  a  construction  of 
the  Will  of  Nathan  Truitt,  who  died  in  possession  of  a  con- 
siderable estate,  consisting  of  lands,  one  hundred  and  fifty 
negroes,  and  other  personal  property,  all  of  which  he  dis- 
pose<l  of  by  his  Will.  To  his  wife,  "Mrs.  Elizabeth  Truitt, 
he  gave,  for  life,  a  tract  of  land,  and  fifty  negroes  to  be 
selected  by  herself  from  his  whole  stock  ;  provisions  enough 
for  one  year's  support ;  a  sufficient  number  of  mules,  horses, 
hogs,  cattle,  wagons,  houseiiold  and  kitchen  furniture,  ne- 
cessary to  keep  up  said  farm,  and  after  her  death — and  the 
payment  of  §1,000  out  of  tlic  same  to  his  nephew — to  be 
divided  between  his  daughter,  Mrs.  Elizabeth  Willis,  and  her 
children.  All  the  balance  of  his  estate,  of  lands,  negroes, 
money,  choses  in  action,  accounts,  and  every  thing  else  left 
aftesr  the  payment  of  debts,  legacies  and  provisions  made  for 
his  wife,  he  gave  to  his  daughter,  Mrs.  Willis,  for  life,  and  at 
her  death  to  be  equally  divide<l  between  her  children. 

The  executor  kept  up  the  farm,  after  his  death,  for  the 
year  1859,  in  the  condition  in  which  it  was  left  by  the  tes- 
tator, and  realized  from  its  use  or  profits  of  that  year,  some 
$10,000 ;  and  feeling  himself  empowered  as  to  the  disposi- 
tion of  such  profits,  iSled  this  bill  for  instructions. 

The  qaestion  made  by  it  for  our  determination  is,  whether 
the  income,  arising  from  the  employment  of  the  property 
after  the  death  of  the  testator,  shall  bo  applied  to  the  pay- 
ment of  debus  and  legacies,  for  which  it  is  necerfsary,  to 
prevent  a  sale  of  some  of  the  negroes,  and  to  that  extent 
increasing  the  corpus  of  the  residuum,  or  shall  it  be  paid  to 
the  life  tenants  in  proportion  to  their  respective  interest  in 
the  estate  under  the  Will  ? 

1.  As  to  that  of  the  widow,  Mrs.  Truitt,  we  think  it  very 
clear  that  the  interest  she  takes  under  the  Will  is  very  speci- 
fic, that  is,  that  the  life  estate  in  the  fifty  negroes,  and  land 
and  personal  property,  is  a  specific  legacy  ;  for  the  land, 
negroes  and  other  personal  property  were  to  be  taken  in  the 
form  in  which  it  was  left  by  the  testator. 

It  is  well  settled  that  a  specific  legacy,  with  its  increase 
and  emoluments,  is  specifically  appropriated  by  the  operation 
of  the  Will  for  the  benefit  of  the  legatee,  from  the  death  of 
the  testator,  so  that  interest  is  computed  in  them  from  the 
death  of  testator.  Whatever  interest  accrues  on  them  from 
the  death  of  testator,  as  interest,  rent,  hire,  or  any  other 
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form  of  profit,  belongs  to  the  legatee.  Rob.  «••  L^g*  188. 
SUeeh  vs,  Thorington,  2  ves  «S>.  568.  Barrington  v«; 
TriBtranu  6  Vc8  345.  Aprica  vs,  Ajyries,  1  Vcb.  ^  Bea, 
364.     Graybill  vs.  Warren.     4  Geo.,  437. 

It  follows,  tlicrefore,  that  Mrs.  Triiitt  is  entitled  to  such 
of  the  net  income,  since  the  death  of  testator,  as  will  be  in 
the  proportion  tliat  her  part  of  the  property  l)ears  to  all  that 
was  employed  in  its  production.  If  the  Law  left  us  in  doubt 
08  to  her  interest  in  the  profits  under  the  Will,  which  it  does 
not,  the  Will,  itself,  would  place  the  matter  beyond  all  con- 
troversy. The  Will  gives  to  her  the  land  on  which  testator 
was  living  at  his  death,  with  negroes,  stock,  provisions  and 
tools  of  every  kind  for  farming  jiurposes,  indicating  a  plain 
intention  of  enjoyment,  without  change.  Why  all  this  pre- 
paration and  provision  for  carrying  on  a  farm,  of  articles, 
too,  that  cannot  well  be  hold  over  without  loss  or  destruction, 
if  not  for  present  use  ?  And  why  should  this  bequest,  in 
this  form,  be  separated  from  the  bulk  of  his  estate  for  an 
independent  farm  and  for  his  widow,  if  not  for  her  immedi- 
ate benefit,  and  that  she  should  take  its  profits  ?  It  is  argued 
that  the  testator  could  not  have  intended  that  she  should  take 
the  profits  of  the  first  year,  because  the  Will  otherwise  made 
ample  provisions  for  that  year.  The  Will  certainly  did  set 
apart  provisions  for  the  first  year  for  carrying  on  the  farm, 
but  if  the  testator  did  not  intend  that  she  should  have  the 
income  or  products  of  the  farm  for  the  first  year,  from  what 
source  is  she  to  get  a  support  for  the  second  year  ?  for  there 
is  no  other  provision  than  this  made  by  the  Will-  Accord- 
ing to  this  argument  the  widow  must  be  unprovided  for,  one 
year  or  the  other.     The  testator  did  not  intend  this. 

2.  The  main  question  is,  that  as  to  the  residuary  gift  in  fa- 
vor of  the  daughter,  Mrs.  Willis,  whether  she  is  entitled  to  the 
profits  or  interests  on  the  residuum  from  the  death  of  the 
testator  or  after  the  expiration  of  a  year?  This  question 
has  been  decided  by  the  English  Courts,  both  ways,  under 
different  circumstances :  l)ut  it  may  be  remarked,  without 
going  over  all  the  cases  in  which  these  Courts  have  been  in 
conflict,  tho  residuary  clauses  of  the  different  Wills  under 
construction  contained  directions  to  the  executor  to  concert 
and  invest  the  funds  covered  by  such  clauses,  and  in  that,  all 
the  cases  referred  to,  from  the  English  Comets,  differ  from 
this-     Nevertheless,  Jiober  on  Legacies^  2  VoL  234,  deduces 
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from  a  consideration  of  all  these  cases  the  following  pream- 
ble, as  the  settled  doctrine  of  these  Courts  now  on  this  sub- 
ject: 

"When  a  residue  of  personal  estate  is  given  generally  to 
one  for  life,  with  remainder  over,  and  no  mention  is  made  by 
the  testator  respecting  the  interest,  nor  any  intention  to  the 
contrary,  to  be  collected  from  the  Will,  the  rule  appears  to 
be  now  settled  bv  the  recent  cases,  that  the  person  taking 
for  life  is  entitled  to  interest  from  the  death  of  the  testator, 
on  such  part  of  the  residue  bearing  interest  as  is  not  neces- 
<>ary  to  be  applied  for  the  payment  of  debts.  And  it  seems 
immaterial  whether  the  residue  is  only  given  generally  or 
directed  to  be  laid  out  with  all  convenient  speed  in  funds  or 
securities,  or  to  be  laid  out  in  lands ;  and  so  also  Feams  vs. 
Young.  9  Ves.  549.  Avffiifttein  vs.  Martin.  1  7\tm.  It. 
232.  HemU  vs.  Morris.  1  Turn,  jf-  B^p.  241.  2  Jar.  on 
Will,  545,  after  reviewing  those  cases,  and  all  others  on  that 
subject,  and  stating  the  different  rules  by  which  the  Court* 
were  governed  in  them,  says:  "It  remains  to  be  considered 
how  far  the  preceding  rules  apply  to  cases  in  which  the 
residuary  clause  contains  no  express  trust  for  conversion,  as 
when  a  testator  too  simply  bequeaths  all  the  residue  of  his 
personal  estate  in  trust  for  A.  for  life,  and  after  his  de- 
cease, for  B.  absolutely.  In  such  cases,  of  course,  there  can 
be  no  question  that  as  to  the  property,  which,  at  the  testa- 
tor's death,  is  invested  upon  permanent  government,  or  even 
real  securities,  the  legatee  for  life  is  entitled  to  the  actual 
income,  i.  c.  the  dividends  or  interest  from  the  period  of  the 
testator's  death."  Also,  Mills  vs.  Mills.  7  Sim.  601. 
Howe  vs.  Earl,  of  Dartsmouth.     7   Ves,  137. 

The  identical  question  involved  in  this  consideration  came 
up  in  Williamson  vs.  Williamson.  6  Paige  Ch.  R.  800, 
wherein  Ch.  Walworth,  after  a  most  careful  investigation  of 
the  English  cases,  on  this  question,  states  the  result  to  bo : 
"That  in  a  bequest  of  a  life  estate  in  a  residuary  fund,  and 
when  no  time  is  prescribed  in  the  Will  for  the  commence- 
ment of  the  interest  or  the  enjoyment  of  the  use  or  income 
of  such  residue,  the  legatee  for  life  is  entitled  to  the  interest 
vr  ineome  of  the  elear  residne,  as  afterwards  ascertained^  to 
be  computed  from  the  time  of  the  death  of  the  testator.''  In 
that  case,  as  in  this,  the  testator,  after  various  legacies,  gave 
the  use  of  the  residue  of  his  personal  estate  to  his  wife  for 
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life,  and  after  lier  deatli  to  her  three  sons.  The  Surrogate 
decided  that  the  widow  or  life  tenant  was  entitled  to  interest 
on  the  gross  residue  without  making  deduction  for  unpaid 
pecuniary  legacies,  from  the  death  of  testator.  The  Chan- 
cellor says:  "But  although  the  Surrogate's  decision  was 
correct,  as  to  the  widow's  right  to  the  interest  or  income  of 
the  residuary  estate  from  the  death  of  the  testator,  the  prin- 
ciple upon  which  such  interest  is  computed  is  altogether 
erroneous.  It  was  not  the  intention  of  the  testator  to  give 
his  wife  the  interest  or  income  of  his  whole  i)er8onal  estate, 
until  the  debts  and  legacies  should  be  paid,  or  for  the  term 
of  one  year,  and  then  the  interest  on  the  residuary  estate 
after  that  time.  But  it  was  his  intention  to  give  her  the  use 
or  income  of  the  same  residuary  fund,  the  capital  of  which 
was  to  be  distributed  to  liis  three  sons  upon  her  death  or 
intermarriage.  The  case  of  Oovenhover  V8.  ShideVj  2  Paigt 
132,  and  the  authorities  there  referred  to,  settle  the  principle 
that  when  there  is  a  general  bequest  of  a  residue  of  the  tes- 
tator's  personal  estate  for  life,  with  a  remainder  over  after 
the  death  of  the  first  taker,  the  whole  residuary  fund  is  to 
be  invested  for  the  benefit  of  the  remainder*men,  and  the 
tenant  for  life  is  only  entitled  to  the  interest  or  income  of 
that  fund.  And  to  ascertain  the  amount  of  such  residuary 
fund,  so  as  to  apportion  the  capital  and  income  properly 
between  the  remainder-men  and  the  tenant  for  life,  the  ex- 
ecutor, upon  settling  the  estate  at  the  end  of  the  year,  must 
estimate  the  whole  estate  at  what  is  then  ascertained  to  have 
been  its  cash  value,  at  the  testator's  death,  after  paying  all 
debts,  legacies  and  expenses  of  administration  and  other 
proper  charges  and  commissions.'*  Upon  these  authorities 
we  hold  that  the  life  tenant,  Mrs.  Willis,  is  entitled  to  the 
income  on  the  clear  residuum,  after  deducting  from  the  sur- 
plus of  the  estate  a  suflSciency  for  payment  of  debts  and 
legacies,  that  is,  that  the  debts  and  legacies  be  paid  from  the 
estate  left  by  testator,  and  the  income  arising  from  the  bal- 
ance that  shall  be  left,  be  paid  to  the  life  tenant  from  the 
death  of  testator ;  to  illustrate :  After  taking  out  the  widow*s 
share  of  the  negroes  there  will  be  left  one  hundred ;  froln 
these  take  a  sufficiency  to  pay  the  debts  and  legacies ;  what 
is  left  is  the  residuum,  and  the  income  produced  by  them  since 
the  death  of  testator  belongs  to  the  daughter.  Wo  mention 
these  members  and  this  class  of  property  by  wfty  of  exam- 
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pte  only.     Of   course,  if  there  are  more  or  less,  or  other 
property,  the  rule  is  the  same. 

This  strikes  us  as  beiug  a  more  sensible  and  reasonable 
rule  than  any  other  that  has  been  suggested.  Indeed,  we 
have  not  been  able  to  see  a  case,  directly  in  point,  that  is  in 
conflict  with  what  we  have  prescribed.  In  all  those  cases 
where  the  Courts  held  that  the  income  or  interest  was  not 
payable  to  the  life  tenant  until  after  the  expiration  of  a  year, 
and  which  have  been  overruled  by  subsequent  adjudications, 
were  cases  where  the  executor  was  required  by  the  Will  to 
convert  the  funds  into  the  securities  from  which  the  interest 
or  ineotne  was  to  be  derived.  The  year  given  in  these  cases 
wa8  supposed,  by  the  Court,  to  bo  a  reasonable  time  within 
which  the  trustee  could  make  the  conversion.  Here,  then,  is 
no  conversion  to  be  made — the  property  which  the  life  tenant 
is  to  have  the  use  of  for  life  are  the  same  negroes,  the  same 
l|Pl'3a,  &c.  ;  and  at  the  death  of  the  life  tenant  the  same 
fitoperty,  specifically,  is  to  l)e  divided  among  the  remainder- 
men. Hence,  the  reason  as  well  as  the  necessity  of  the  rule 
ceases.  Any  other  rule  in  this  case  would  be  unequal  and 
nnjudt.  It  is  said  that  Mrs.  Willis,  the  daughter  in  this 
case,  18  independent  of  the  income  arising  from  this  property 
for  support,  and,  therefore,  there  is  no  necessity  for  the 
enforcement  of  the  rule.  That  may  be  true,  and  we  suppose 
is,  but  that  is  no  reason  why  she  should  not  have  what  the 
Will  gives  her.  We  arc  laying  down  a  rule  that  must  pre- 
vail in  all  other  cases  as  well  as  this,  and,  therefore,  must  be 
general.  A  different  ruling  would  exclude  the  daughter  or 
ufe  tenant  from  all  participation  in  the  benefit  of  the  estate 
for  the  year,  that,  in  some  cases,  might  produce  real  want 
and  distress.  Hero,  the  daughter  who  takes  the  life  interest 
is  the  only  child  of  the  testator,  and  this  is  all  the  present, 
and  possibly  all  future  benefit  she  takes  under  her  fatherV 
Will,  out  of  his  large  estate ;  and  the  same  rule  and  reasoned 
that  would  take  the  whole  income  for  one  year,  to  pay  debts* 
would  take  it  for  any  year  so  long  as  the  debts  were  unpaid, 
and  before  they  were  paid  the  life  tenant  might  die,  and  thus" 
the  daughter  would  be  actually  deprived  of  all  benefit  under 
the  Will,  and  the  whole  estate  go  to  grand-children,  one 
degree  farther  removed  from  testator.  Such  could  not  be 
the  intention  of  the  testator ;  and  yet,  so  it  might  work  out 
if  a  different  rule  was  prescribed  to  that  we  have  laid  down. 
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The  intention  of  the  testator  was  that  the  grand-chil 
should  take  that  estate  of  whieh  the  mother  should  haY< 
income  and  use,  from  his  death,  during  her  life  ;  and 
can  only  be  ascertained  by  taking  the  debts  and  legaoiei 
of  what  he  left,  not  its  profits. 

Counsel  for  the  interests  in  remainder  have  referred  t< 
Statutes,  prescribing  the  duties  of  administrator  in  thi 
ministration  of  intestates'  estates  for  payment  of  debts, 
as  furnishing  a  rule  for  the  executors  in  this  case  in  re 
to  the  application  of  this  income.  There  is  no  analogy 
tween  the  cases,  for  in  cases  of  intestacies  the  Statute 
scribes  the  rule  of  discounts,  and  tlie  persons  standing, 
to  the  deceased  take  the  whole  estate.  These  rules  es 
the  heir  to  take  the  whole  corpus,  or  as  nearly  so  as  cip 
stances  will  permit.  But  in  tliis  case,  the  Will,  instei 
the  Law,  prescribes  the  rule  of  discounts.  One  person  \ 
a  life  estate  and  others  the  remainder,  and,  of  courqii 
rule  that  would  operate  wisely  and  beneficially  for  al 
persons  entitled  to  the  estate  in  the  one  case,  would  hk 
structive  to  one  class  of  beneficiary  in  the  other,  and  I 
ficial  only  to  the  remainder-men.  In  the  latter  case, 
rule  of  administration  must  be  such  an  one  as  will  operate  \ 
all  equally. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Ci 
that  the  Judgment  of  the  Court  below  be  reversed,  upoi 
ground  that  the  Court  erred  in  directing  the  executor  tc 
propriate  the  whole  of  the  income  of  the  first  year  to  the; 
ment  of  debts  and  pecuniary  legacies. 

The  Court  should  have  directed  the  payment  of  the  d 
and  legacies  from  the  corpus  of  the  estate,  and  that  the 
cutor  pay  over  to  Mrs.  Elizabeth  Truitt,  the  widow  of 
testator,  and  to  Milton  II.  Rachel  and  Ids  wife,  Sliial 
the  income,  growing  out  of  the  use  of  the  clear  xesidi 
after  payment  of  debts  and  legacies  from  the  death  of  ti 
tor  in  the  same  proportion  with  their  respective  interepi 
such  residuum  according  to  Will  of  testator. 
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STANDRIDGE  vh.  STANDRIDGE. 

1.  Where  a  citizen  of  this  Estate  files  a  Libel  lor  Divorce  agaioM  a  iion-residcni 
ilf iendant,  service  may  be  made  by  publication ;  and  if  the  defendant  ap- 
pean  by  Attorney,  and  without  pleading  to  tho  jurisdiction  o/  the  Court,  filc» 
a  plea  of  the  general  is^^ue,  and  a  special  plea  to  the  merits,  the  jurisdiction 
of  the  Court  is  complete,  and  the  Judgment  will  he  valid  and  binding  to  all 
ioteols  and  purposes  whatsoever. 

i  The  groundi?  of  divorce  are  regulated  by  the  lex  fori. 

Libel  for  Divorce,  in  Towns  Superior  Court.    Tried  before 
Jadge  Rice,  at  the  May  Term,  1860. 

The  record  in  this  case  discloses  the  following  state  of 
facts,  to-wit : 

On  the  5th  day  of  October,  1854,  John  B.  Standridge  and 
Dalcinea  Padget  were  married  in  due  form  of  Law.  The 
parties  lived  together  in  harmony  until  some  time  in  the 
Spring  of  1855,  when  the  said  Dulcinea,  being  in  feeble 
health,  went  back  to  her  father's  house,  and  remained  there 
sick,  until  August,  1855.  She  was  solicited  and  importuned . 
to  return  to  the  home  of  her  husband,  but  peremptorily  de- 
clined to  do  80,  at  the  same  time  avowing  her  determination 
never  to  live  with  him  again.  She  persisted  in  her  refusal 
to  live  with  her  husband  until  he  removed  to  the  State  of 
Georgia,  and  more  than  three  years  had  elapsed  from  the 
time  she  refused  to  return  to  her  husband's  home  and  the 
filing  of  the  Libel  for  Divorce  in  this  case.  Tlie  marriage 
and  the  separation  both  occurred  in  Cherokee  county  and 
State  of  North  Carolina,  and  the  said  Dulcinea  never  did 
reside  in  Georgia.  Under  these  circumstances,  John  S. 
Standridffe  filed  a  Libel  in  Towns  Superior  Court  against 
the  said  Dulcinea,  praying  a  dissolution  of  tlie  marriage  con- 
tract, on  the  ground  of  willful  and  continued  desertion  of 
Um  by  the  said  Dulcinea  for  more  than  three  years  anterior 
to  the  filing  of  said  Libel.  Service  of  the  Libel  was  duly 
perfected  by  publication,  according  to  the  Laws  of  this  State, 
and  the  defendant  appeared  by  her  counsel  and  answered 
said  Libel,  alleging,  first,  that  she  was  not  guilty  of  the 
desertion  charged,  and,  second,  that,  if  she  was,  it  was  en- 
tirely the  fault  of  the  plaintiff,  and  owing  to  his  habits  of 
intoxication  and  cruel  treatment  of  her. 
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The  only  question  made  in  the  case  is :  whether  or  not  the 
Superior  Court  of  Towns  county  had  jurisdiction  to  decree  a 
divorce  between  the  parties  ? 

The  presiding  Judge  in  the  Court  below  awarded  a  non: 
fluit  of  the  plaintiff,  on  the  ground  that  the  Court  did  not 
have  such  jurisdiction,  and  the  plaintiff  excepted,  and  no^; 
assigns  the  decision  as  error. 

Weil  &  Phillips,  for  the  plaintiff  in  error. 

Martin,  represented  by  Ezzard,  for  the  defendant  in  error. 

By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

Had  tlic  Court  jurisdiction  of  this  case  V  We  think  bc 
most  clearly.  The  husband  had  been  a  citizen  of  this  Stat4? 
for  two  years  before  the  Libel  was  filed.  The  Act  of  1802. 
— Oobby  22S — passed  to  carry  out  the  9th  Sec.  of  the  3d  Arti- 
ole  of  the  Constitution  makes  express  provision  for  service  by 
publication  in  Divorce  cases,  where  the  defendant  is  oat  d 
the  State.  Of  course,  this  gives  the  Court  jurisdiction  undei* 
the  Law,  whatever  may  be  the  force  and  effect  of  the  judg- 
ment rendered  in  the  case  elsewhere  than  in  Georgia.  The 
Statute  of  the  State  having  provided  tliis  mode  of  service, 
which,  the  record  shows,  was  observed,  how  can  a  Greorgia 
Court  refuse  to  act  'upon  it  ? 

But,  here,  the  defendant  appeared  by  Attorney — as  it » 
declared  a  defendant  may  do,  under  the  Act  already  cited — 
who  docs  not,  in  the  language  of  the  Judge,  protest  alt  the 
time  against  the  proceeding.  But,  on  the  contrary,  there 
is  no  plea  filed  to  the  jurisdiction  of  tlie  Court,  but  a  plea  of 
the  general  issue,  and  a  special  plea  to  the  merits  of  the 
Libel,  denying  the  culpability  of  the  wife,  and  charging  upon 
the  husband,  as  the  cause  of  lier  abandonment,  the  drunken- 
ness and  ill-treatment  of  lier  husband.  If  this  will  not  confiBr 
jurisdiction  upon  the  Court,  notliing  short  of  personal  service 
can.     But  such,  wo  apprehend,  is  not  the  Law. 

As  to  the  gromid  of  Divorce,  the  Courts  will  judge  that  by 
their  own  Law,  and  not  by  the  Law  of  North  Carolina,  where 
the  parties  were  man*ied.  Desertion  may  not  be  a  sufficient 
cause  for  dissolving  the  contract  in  that  State,  but  if  it  m  in 
this  Stated  the  Divorce  will  be  granted. 


ATLANTA,  AUGUST  TERM,  1860.  225 


Hoitoa  et  ai,  v*.  Mercier  H  ai. 


Without  intending  to  reflect  upon  the  wife  in  this  case — 
for  I  take  it  for  granted,  the  libellant  is  to  blame — still  I 
ram  all  plain  men  against  marrying  women  by  the  cuphonc- 
oas  names  of  Dulcinca,  Felixina,  &c.,  these  melting,  mel- 
lifluent names  will  do  for  novels,  but  not  for  every-day  life. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
groond  that  tlxe  Court  erred  in  non-suiting  the  ease  for  want 
of  jurisdiction. 


HORTON  et  al.  vs.  MERCIER  et  al 

A  le«t4lor,  by  hid  will,  left,  amongst  otiier  (hingH,  certain  property  in  the  ppf* 
iVMion  of  hi*  son-in-law  to  his  daughter  and  her  children.  One  share  nf  the 
residue  of  bi4  estate,  not  disposed  of  by  his  Will,  he  directed  to  be  settled 
ID  trust  upon  his  daughter  and  her  children.  The  son-iu-law  was  appointed 
trustee,  and  filed  his  bill  to  recover  his  wife  and  children's  share  of  the  resi- 
(Ine.  The  executors  resisted  u  recovery,  unless  he  worild  declare,  in  writing. 
that  be  held  the  pro|>erty,  mentioned  in  the  fifth  item,  and  in  his  pos;«c9sion 
tt  the  death  of  the  testator,  as  a  part  of  the  trust  estate  of  his  wife  and  chii- 
•IfCD.  /7e/i/,  that  the  Will  did  not  make  a  case  for  election.  Stubb's  Act  ol 
1S57,  to  simpb'fy  Equity  Pleadings,  construed. 

lA  Equity,  in  Troup  Superior  Court.  Tried  before  Judge 
Bull,  at  the  May  Term,  1860. 

This  case  came  up  for  a  hearing  upon  the  following  state 
offsets,  to-wit: 

On  the  26th  of  October,  1850,  Jeremiah  Horton  made  and 
imblished  his  Will  in  due  form  of  Law. 

The  first  item  of  the  Will  contains  a  bequest  of  certain 
kuidi  to  Fnneea  Horton,  the  testator's  wife,  for  her  own 
14 
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UB6  and  benefit  during  her  natural  life  or  widowhood,  and  at 
her  death,  to  his  son,  John  H.  Horton;  also,  certain  slaves, 
named,  and  all  other  slave  property,  of  which  the  testator 
might  die  possessed,  not  otherwise  disposed  of  in  said 
Wfll ;  also,  all  the  stock  of  every  description,  not  otherwise 
disposed  of  in  the  Will,  together  with  a  wagon  and  gear,  ox- 
cart, pleasure  carriage,  cotton  gin,  and  all  other  undisposed 
of  items  of  property,  of  which  the  testator  might  die  seized 
and  possessed,  to  be  held  and  enjoyed  by  his  said  wife  dur- 
ing her  natural  life  or  widowhood,  with  power  to  sell  any  of 
said  property,  and  invest  the  proceeds  as  she  might  thiidc 
best  for  the  interest  of  her  and  her  children. 

The  second  item  contains  a  bequest  of  certain  lands  to  the 
testator's  sons,  Thomas  R.  Horton  and  Jeremiah  S.  Horton, 
to  be  equally  divided  between  them,  by  sale  or  partition,  as 
they  may  think  fit. 

The  third  item  contains  a  bequest  of  certain  slaves  and 
money  to  the  testator*s  daughter,  Mrs.  Eliza  A.  Duncan,  to 
be  secured  to  her  and  her  children. 

The  fourth  item  contains  a  bequest  to  the  testator's  son, 
Thomas  R.  Horton,  of  certain  slaves  and  other  property. 

The  fifth  item  contains  a  bequest  to  the  testator's  daughter, 
'^Mrs.  Rebecca  M.  Mercier,  the  following  negroes:  Hannah, 
a  woman,  and  lier  increase ;  George,  a  boy ;  Bill,  a  boy ;  aad 
Jim,  a  boy — to  her  and  her  children,  forever,  which  said  ne- 
groes have  heretofore  been  delivered  to  her." 

The  sixth  item  contains  a  bequest  of  certain  negroes  and 
other  property  to  the  testator's  son,  Jeremiah  S.  Horton. 

The  seventh  item  contains  a  bequest  of  certain  negroes 
and  other  property  to  John  H.  Horton,  a  son  of  the  testator. 
The  eighth  item  provides,  that  the  property  bequeathed  to 
Jeremiah  S.  Horton  and  John  H.  Horton  should  be  retained 
and  managed  by  the  wife  of  the  testator  until  they  arrived  at 
full  age,  and  that,  if  any  of  the  negroes  bequeathed  to  said 
sons  should  die  or  become  disabled  before  the  majority  of 
said  sons,  it  should  be  made  up  to  them  at  the  death  or  mar- 
riage of  their  mother,  or  sooner,  if  she  could  spare  it. 

The  ninth  item  directs:  ^^  That,  if  either  of  the  testators 
sons  should  die  during  their  minority,  and  without  marriage 
or  issue,  then  their  distributive  share,  or  shares,  should  revert 
back  to  his  estate,  to  be  held  by  his  wife  during  her  life  or 
widowhood,  and  at  her  death  to  be  distributed  aa  directed  in 
the  next  item/' 
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The  tenth  item  provides,  that,  should  the  testator's  wife 
nee  proper  to  marry  again,  she  shall,  first,  be  made  equal  with 
his  children  in  the  distribution  of  his  property,  and  then  the 
balance  in  her  hands,  not  otherwise  disposed  of,  to  be  sold 
and  equally  divided  between  her  and  the  testator's  children, 
and  in  the  event  of  her  death,  unmarried,  then  the  said  prop- 
erty to  be  equally  divided  among  all  ray  children,  and  thai 
the  shares,  or  portions,  to  which  Mrs.  Duncan  and  Mrs.  Mer- 
rier may  become  entitled  under  this  clause  of  the  Will,  shall 
be  secured  to  them  and  their  children  by  the  executors  of  the 
Will,  who  were  empowered  to  make  such  conveyance  in  trust 
or  otherwiHe,  as  should  secure  the  said  shares  to  the  sole  and 
exclusive  use  and  benefit  of  the  said  Mrs.  Duncan  and  Mrs. 
Mcrcier,  and  their  children,  and  in  the  event  of  the  death  of 
either  of  the  testator's  said  daughters,  without  issue,  then 
their  said  distributive  shares  should  revert  back  to  said  estate, 
to  be  equally  distributed  amongst  the  l)a  lance  of  the  testator's 
children. 

The  eleventh  item  imposes  a  forfeiture  on  any  one  of  the 
testator's  children  who  refuses  to  bear  his  or  her  equal  pro- 
portion of  the  expense  of  any  law-suit,  or  judgment,  that 
may  come  against  the  estate. 

The  twelfth  item  appoints  the  testator's  wife,  Frances 
Horton,  executrix,  and  his  two  sons,  Thomas  R.  Ilorton  and 
Jeremiah  S.  Horton,  executors  of  said  Will. 

After  the  making  of  the  will,  and  before  the  death  of  the 
testator,  Mrs.  Frances  Horton  and  John  II.  Horton  both 
died — ^the  said  John  H.  Horton  leaving  neither  wife  nor  chil- 
dren. 

The  testator  died,  leaving  the  said  Will  in  full  force,  and 
the  same  was  duly  proven  and  recorded,  and  the  said  Jere- 
miah S,  Horton  and  Thomas  R.  Horton  assumed  the  execu- 
tion of  said  Will  as  executors. 

Thomas  D.  Mercier  was  duly  appointed  trustee  for  his 
wife,  Rebecca  M.  Mercier,  and  her  children,  with  notice  to, 
and  by  consent  of,  said  executors,  and,  as  such  trustee,  filed 
his  bill  in  the  Superior  Court  of  Troup  county,  against  the 
said  executors,  praying  that  they  might  be  decreed  to  acc^ount 
and  pay  over  to  him  the  one-fourtli  part  of  the  proceeds  of 
all  the  "^property  bequeathed  to  the  said  Frances  Horton  in 
and  by  said  Will,  and  also  the  one-fourth  part  of  the  pro- 
of all  the  property  bequeathed  to  the  said  John  H. 
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Horton,  and  alno  the  one-fourth  part  of  all  the  property  i 
otherwise  specifically  disposed  of  by  said  Will. 

To  this  bill,  the  executors  filed  their  answers  in  the  nati 
of  a  cross  bill,  alleging,  amongst  other  things:  That,  in  tb 
opinion,  tlie  trust,  declarc<l  in  the  tenth  item  of  the  Will 
the  testator,  attaches  in  all  its  terms  to  the  property  1 
queathed  by  the  fiftli  item  of  the  Will,  and  they  pray  in  tk 
said  answer,  that  guardians  ad  litem  may  be  appointed 
represent  tlie  children  of  Mrs.  Rebecca  M.  Mercier  in  si 
litigation,  and  that  Thomas  1).  Mercier  may  be  decreed 
declare  his  acceptance  of  the  trust  as  to  all  the  propel 
mentioned  in  said  Will,  or  that  he  may  be  charged  thcrew 
by  the  decree  of  the  Court,  and  that  said  executors  may 
fully  instructed  as  to  their  duty  in  executing  said  Will 
relation  to  the  question  whether  or  not  the  property  given 
Mrs.  Mercier  by  the  fifth  item  of  said  Will,  is  not  subject 
the  same  trust  which  is  declared  in  and  by  the  tenth  item 
said  Will. 

Thomas  D.  Mercier,  in  answer  to  the  allegations  of  %\ 
answer  of  the  executors,  alleges:  That  the  negroes  mentioii 
in  the  fifth  item  of  the  AVill  were  given  to  him  and  his  si 
wife  shortly  after  their  marriage,  and  before  the  Will  ^ 
made ;  he  admits  that  his  children  are  interested  in  the  i 
crec  to  be  pronounced  in  this  case,  but  says  that  he  has  b< 
appointed  trustee  for  them,  and  is  ready  to  protect  th 
interests. 

The  answer  of  Thomas  D.  Mercier  was  excepted  to 
counsel  for  the  executors  on  several  grounds,  which  need  i 
be  stated. 

The  exceptions  were  overruled,  on  the  ground  that  1 
executors  were  not  entitled,  either  as  such  executors,  or 
their  individual  character,  to  the  relief  prayed  for  in  th 
answer,   and  this  decision  is  the  error  assigned  in  this  ca 

B.  n.  BiGiiAM,  for  the  plaintiff  in  error. 

Bull,  for  the  defendants  in  error. 

By  the  Court, — Lumpkin,  J.,  delivering  the  opinion. 

Jeremiah  Horton,  deceased,  bequeathed  by  his  Will  a  c 
sidcrablo  estate  to  his  wife  and  children,  and  directed,  anum 
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Other  things,  that  certain  portions  of  his  property,  which  he 
specified,  should  be,  by  his  executors,  settled  in  trust  upon 
lus  married  daughters — ^Mrs.  Thomas  Mercier  being  one  of 
them.  By  the  consent  and  co-operation  of  the  executors, 
Thomas  Mercier,  the  son-in-law,  was  duly  appointed  by  the 
Court  trustee  for  his  wife  ami  children;  and  under  and  by 
virtue  of  this  appointment,  he  received  from  the  executors 
upwards  of  $1,800,  and  then  filed  his  bill  to  recover  the  bal- 
ance in  their  hands  of  the  trust  property  coming  to  his  wife 
and  children,  which  the  Jury  have  found  to  amount  to  $1,100, 
and  more. 

The  executors,  under  Stubb's  Act,  passed  December,  1857, 
[Pamphlet^  p.  106,)  filed  their  answer  in  the  nature  of  a 
cross  bill,  suggesting  that,  by  the  fifth  item  of  his  Will,  Jere- 
miah Ilorton  had  given  certain  negroes — then  in  the  posses- 
sion of  Thomas  Mercier — to  his  wife  and  children,  and  alleg- . 
ing  that  Thomas  Mercier  was  claiming  these  negroes  as  his 
own,  by  virtue  of  a  gift  made  by  the  testator  long  prior  to 
his  death. 

The  executors  insist  that  the  Will  presents  a  case  of  elec- 
tion, and  that  before  Thomas  Mercier  is  permitted  to  recover 
the  balance  of  the  trust  money  in  their  hands,  that  he  shall 
be  compelled,  by  some  writing,  to  make  known  that  he  holds 
the  negroes,  already  in  his  possession,  as  a  part  of  the  trust 
estate  of  his  wife  and  children.  They,  further,  express  an 
apprehension  that,  inasmuch  a.s  they  consented  to  the  ap- 
pointment of  Thomas  Mercier  as  -rrustee,  and  paid  him  over 
apart  of  the  tnutt  fund;  that  if  it  should  turn  out  that  the 
slaves  mentioned  in  the  fifth  item  of  the  Will,  belonged  to 
the  wife  and  children,  and  that  they  should  be  wasted,  and 
that  they,  the  Executors,  took  no  steps  to  protect  the  rights 
and  interests  of  the  children,  thev  would  make  thcmsolvep 
personally  liable. 

An  answer  was  put  in  by  Thomas  Mercier  to  the  atiswer 
of  the  executors,  in  the  nature  of  a  cross  bill,  which  was 
excepted  to  for  insufficiency,  and  upon  argument  upon  the 
exceptions,  the  Court  held,  there  was  no  need  for  an  answer 
at  all,  for  the  reason  that  tlie  executors  had  no  right  to  inter- 
fere in  the  matter. 

And  this,  by  the  way,  presents  a  case  for  the  construction 
of  the  Act  of  1857,  and  for  the  establishment  of  the  practice 
under  it.    Tbo  Statute  doee  not  prescribe  what  shall  be  done. 
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provided  thero  bo  no  equity  in  the  case,  made  by  the  answer 
in  the  nature  of  a  cross  bill.  Shall  it  be  demurred  to  ?  or 
shall  the  original  complainant,  now  a  quasi  defendant,  refuse 
to  answer  ? 

Having  no  respect  for  forms,  myself,  I  look  upon  it  u 
quite  an  immaterial  matter.  At  any  rate,  wo  see  no  reason 
for  overruling  the  course  pursued  by  our  Brother  Bull.  Like 
myself,  he  always  looks  to  tlie  substance  of  things,  disregard- 
ing the  shadow. 

The  question  presented  is:  Was  this  a  case  of  election? 

Much  authority  was  on  hand  to  discuss  this  doctrine  ol 
election.  No  reference,  however,  was  made  to  McGtnnis  vs. 
AfcGi'nnis,  (1  Kelly,  496,)  where  this  doctrine  is  fully  treated. 

Election  is  of  two  kinds — positive  and  constructive.  If  two 
legacies  are  left  in  the  alternative  to  the  same  legatee,  he 
must  elect  which  of  the  two  he  will  take.  He  is  not  allowed 
to  claim  both.  But  there  are  also  cjises  of  constructive  elec- 
tion, where  the  taking  of  one  thing  would  bo  inconsistent 
with  the  idea  of  taking  another.  The  Courts  look  to  the 
intention  of  the  author  of  the  instrument.  This  intention  is 
supposed  to  extend  to  the  whole  instrument;  and  that  some 
part  of  it  would  bo  frustrated,  if  the  whole  is  not  carried  out. 
The  principle  goes  further,  and  holds  that,  by  taking  a  benefit 
under  the  instrument,  you  affirm  the  whole,  and  agree  to  sub- 
mit to  the  burdens  which  it  imposes. 

Apply  these  tests  to  the  case  under  consideration.  Sup- 
pose the  wife  and  children  of  Mercier  never  get  the  property 
attempted  to  be  disposed  of  by  Jeremiah  Horton,  by  the  fifth 
item  of  his  Will,  his  intention  is  neither  marred  nor  frustra- 
ted, as  to  his  general  dispository  scheme.  They  still  take,  in 
common  with  all  the  other  children,  their  equal  share  or  por- 
tion of  all  the  property  in  which  a  trust  was  created,  there 
being  no  trust  declared  by  the  Will  as  to  the  property  con- 
tained in  the  fifth  item.  Had  the  testator  known  that  Mer- 
cier would  claim  these  fifth  item  negroes  as  his  own,  there  ifi 
no  reason  to  suppose  that  he  could  have  given  any  more  ol 
his  estate  to  Mercier \s  family.  They  are  made  equal  parti- 
cipants with  the  rest  in  all  the  residue  of  his  estat-e. 

And,  then,  what  benefit  does  Mercier  take  that  should 
require  him  to  renounce  his  claim  to  the  fifth  item  property! 
None  whatever.  He  was  not  nominated  trustee  by  the  Will. 
Suppose  some  one  else  had  been  appointed — as  any  body  else 
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might  have  been — ^what,  then,  would  have  become  of  thiB 
question  of  election 't  That  trustee  would  have  claimed  what 
Mercier  is  contending  for,  and  Mercier  would  not  have  been 
heard  from  at  all.  He  would  simply  have  retained  possession 
of  the  property  which  he  already  holds,  leaving  the  trustee 
to  prosecute  the  rights  of  his  wife  and  children.  He  being 
trustee,  does  not  alter  the  legal  view  of  the  question.  In 
truth,  the  executors  arc  seeking  to  make  a  case  of  election, 
not  under  the  Will — where  alone  it  can  arise — ^but  outside  of 
the  Will,  which  cannot  be  done. 

If  the  executors  feel  it  to  be  their  duty  to  attempt  to  re- 
cover the  fifth  item,  negroes,  either  as  executors  of  Jeremiah 
fforton,  or  next  friend  or  guardian  of  the  children,  let  them 
do  so.  Suit  mav  be  immediately  instituted  and  the  remedy 
at  Law  is  fully  adequate  and  complete  to  try  the  titles  to  the 
ifth  item  property. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  affirmed. 
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STEWART  r».  THE  STATE  OF  GEORGIA. 

WhuD  four  are  indicted  for  dii»turhiDg  reli|poii«  service,  and  one  of  them,  who 
participated  in  the  disturbance,  is  convicted,  a  new  trial  will  not  be  granted 
on  the  ground  that  the  verdict  is  contrary  to  evidence,  there  being  suflicieni 
evidence  to  warrant  the  conviction. 

Indictment  for  a  Misdemeanor,  in  Milton  Superior  Court. 
Tried  before  Judge  Rice,  tit  the  June  Term,  1860. 

At  the  August  Tenn,  1850,  of  Forsyth  Superior  Court- 
John  Brown,  John  J.  Stewart,  John  Stewart  and  John  Isom 
were  indicted  in  the  same  bill,  for  the  offence  of  Misdemea- 
nor, in  disturbing  and  interrupting  a  congregation  of  free 
white  persons,  assembled  for  religious  worship. 

Pending  the  indictment,  the  county  of  Milton  was  formed, 
partly  of  the  territory  of  Forsyth  county,  and  said  indict- 
ment was  transferred  to  the  Superior  Court  of  Milton  county 
for  trial. 

On  the  trial  of  John  J.  Stewart,  alone,  the  following  tes- 
timony was  introduced : 

Uvidence  for  the  State. 

David  Buise,  the  Prosecutor,  testified:  That  on  the  night 
of  the  4th  of  July,  1856,  at  Mount  Pisgah  Methodist  meet- 
ing house,  in  what  was  then  Forsyth,  but  now  Milton  county, 
whilst  a  congregation  of  white  persons  were  then  and  there 
assembled  for  worship,  and  during  the  time  of  Divine  service, 
John  Brown,  John  J.  Stewart,  John  Stewart  and  John  Isom 
came  into  the  church  and  sat  down  together,  in  the  back  pan 
of  the  house;  and  whilst  the  congregation  were  at  prayer 
8ome  one  back  where  the  defendants  were  sitting,  groaned, 
and  said  amen,  very  loud.  After  prayer,  (as  witness  thinks) 
the  defendants  went  out  of  the  house,  and  round  to  the  side 
of  the  church  where  the  women  were,  and  began  to  pat  and 
dance,  and  say  everything  that  was  mean,  and  halloo  like  a 
peacock,  and  bellow  like  a  bull,  and  curse  the  Minister, 
which  noise  continued  pretty  much  during  the  service.  Wit- 
ness does  not  know  which  ones  of  the  crowd  did  the  pat- 
ting and  dancing  or  made  the  other  noise  out  of  doors. 
Witness  went  out  of  doors  to  stop  the  disturbance,  and  John 
J.  Stewart  was  sitting  down  at  the  root  of  a  tree,  and  when 
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witness  went  up  to  him  the  parties  named  in  the  indictment 
came  up  and  squatted  down  around  the  defendant  now  on 
trial.  Witness  said  to  Jolm  J.  Stewart :  "I  have  one  request 
to  make  of  you,  and  that  is,  just  go  away  all  of  you,  and  stop 
this  and  let  us  alone;''  to  which  the  defendant  replied  by 
raying:  ^*  What  do  you  mean?'  Witness  rejoined  that,  "I 
mean  what  I  say."  The  defendant  then  told  witness  that  if 
he,  witness,  wanted  anything  off  of  him  he  could  get  it. 
John  Brown  then  jumped  up  bcliind  the  defendant  and  said 
10  witness:  "If  you  want  a  fight  out  of  our  crowd,  I  am  the 
inan.*'  Witness  then  went  back  in  the  house.  Afterwards, 
John  Brown  came  back  into  the  house  and  cocked  a  pistol, 
or  snapped  it,  or  let  down  the  cock,  so  that  everybody  could 
hear  it.  The  congregation  were  greatly  interrupted  and 
(li.«turbcd.  There  was  a  pistol  fired  off  near  the  church  after 
tke  congregation  broke  up.  Witness  did  not  see  or  hear  the 
defendant  on  trial  do  or  say  anything  that  night  that  might 
disturb  the  congregation,  except  what  he  said  to  witness  out 
of  doors,  and  before  testified  to.  The  defendant  came  into 
the  church  with  the  other  persons  named  in  the  indictment, 
and  went  out  with  them.  Witness  took  the  groaning  and 
exclamation  of  amen,  before  stated,  to  be  irreverent. 

Samvel  M.  Lamberth,  testified:  That  when  the  persons 
named  in  the  indictment  came  into  the  church,  and  some  one 
groaned  during  prayer,  witness  went  up  to  where  they  were 
sitting,  and  asked  John  Stewart,  who  was  making  the  noise  t 
Said  John  Stewart  asked  if  there  was  anything  wrong  in  it  V 
and  witness  told  liim  he  thought  there  was.  He  then  asked 
witness  if  he  wanted  to  fight  ?  The  other  persons  named 
then  got  up  and  went  out,  and  the  defendant  now  on  trial 
went  out  after  them.  Witness  did  not  see  John  J.  Stewart 
do  or  say  anything  to  disturb  the  congregation.  There  was 
considerable  fass  outside  the  house  after  they  went  out. 

William  Thomason  testified  substantially  to  the  same,  as 
detailed  by  Lamberth,  and  rtlso  tliat  after  the  congregation 
had  dispersed  and  started  home,  witness,  and  others  with 
him,  passed  the  persons  named  in  the  indictment,  some  dis- 
tance from  the  church.  Some  of  them  had  liquor,  and  pull- 
ed out  a  flaak  or  bottle,  and  asked  the  defendant  on  trial  to 
drink,  to  which  he  replied :  As  it  is  you  I'll  drink.  They 
did  not  disturb  or  attempt  to  disturb  us.  I  did  not  see  the 
dcfiBfndant  do,  nor  did  I  hear  him  say,  anything  out  of  the 
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way,  or  that  would  or  did  disturb  the  congregation.     H# 
ana  the  other  persons  named  in  the  indictment  left  the  place 
and  went  off  together,  after  the  congregation  broke  up. 
Evidence  for  the  Defendant. 

Simeon  Scoles,  testified:  That  ho  was  at  the  church  on 
the  occasion  testified  to  by  the  witnesses  for  the  State,  and 
saw  the  persons  named  in  the  indictment  when  they  came  out 
of  the  house.  When  they  came  out  John  J.  Stewart  sat 
down  at  the  root  of  a  tree.  John  Stewart  (Illinois  John) 
and  John  Brown  were  patting  and  dancing,  and  the  defend- 
ant on  trial  told  them  to  quit  it  and  behave  themselves.  The 
witness  was  sitting  down  by  the  tree  with  John  J.  Stewart, 
and  was  close  by  him  all  the  time,  and  saw  him  all  the  time, 
and  all  that  he  did  was  to  try  to  get  the  others  to  quit.  The 
witness  saw  and  heard  all  that  he  did,  and  he  neither  said  or 
did  anything  to  disturb  the  congregation.  Witness  does  not 
recollect  telling  Daniel  Buise,  the  day  after  the  difficulty, 
that  John  J.  Stewart  said  "go  it,  boys;"  the  said  John  J. 
Stewart  did  not  say  "go  it,  boys,"  as  witness  recollects. 
Witness  did  not  go  inside  the  house,  but  remained  outside. 
Evidence  for  the  State  in  Rcluttal, 

David  Buise  being  re-introduced,  testified,  that  on  the  day 
after  the  difficulty  he  was  trying  to  get  up  evidence  for  the 
prosecution,  and  Mr.  Scoles  told  him  that  all  he  heard  John 
J.  Stewart  say  was  "go  it,  boys."  Said  Scoles  was  sworn 
as  a  witness  before  the  Magistrates,  and  did  not  so  swear, 
but  then  testified  as  he  now  does  in  this  case.  When  the 
persons  named  in  this  indictment  first  went  out  of  the  church, 
after  Mr.  Lamberth  spoke  to  them,  the  others  walked  ahead, 
and  John  J.  Stewart  followed  immediately  after  them.   , 

Upon  this  state  of  facts  the  Jury  returned  a  verdict  of 
guilty,  against  the  defendant,  John  J.  Stewart. 

Counsel  for  defendant  then  moved  for  a  new  trial,  on  the 
grounds: 

.   1.  That  the  verdict  of  the  Jury  in  said  case  was  contrary 
to  Law  and  the  charge  of  the  Court. 

2.  That  the  verdict  was  without  sufficient  evidence,  contrary 
to  the  evidence,  and  strongly  and  decidedly  against  the 
weight  of  the  evidence. 

3.  That  the  Court  erred  in  admitting  the  evidence  of 
William  Thomason,  as  to  what  took  place  aa  the  d^f^ndr 
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ant,  and  those  with  him,  were  leaving  the  church,  and 
particularly  what  occurred  a  considerable  distance  from 
the  church  after  the  congregation  dispersed,  said  evi- 
dence being  objected  to  by  counsel  for  defendant. 
The  Court  overruled  the  motion  and  refused  the  new  trial, 
and  that  decision  is  alleged  to  be  erroneous. 

Bell,  Irwin  &  Lester,  for  the  plaintiff  in  error. 

Phillips,  Solicitor  General,  for  the  defendant  in  error. 

By  the  Court, — Lyon,  J.,  delivering  the  opinion. 

This  plaintiff  in  error  went  into  the  church  in  company 
with  three  others ;  all  are  seated  together,  and  all  are  drink- 
ing. One  of  the  four  makes  a  mockery  of  the  service,  and 
when  some  one  of  the  congregation  inquired  who  it  was — 
for  the  porpose  of  suppressing  or  rebuking  the  offender — the 
plaintiff  is  the  leader  of  the  party  to  take  it  up.  lie  inquires 
if  there  is  any  harm  in  it  ?  And  when  he  was  told  there 
was«  which  he  well  knew  before,  he  asks  the  person  who  made 
the  inquiry  of  him,  "{f  he  wanted  to  fight?"  Was  this 
proper,  or  was  it  not  a  disturbance  V  After  this  all  go  out  of 
the  house,  and  while  the  service  is  going  on,  some,  if  not 
the  whole,  engage  in  a  scene  of  riotous  and  offensive  noise 
and  aboBe  that  would  disgrace  wild  savages.  Another  mem- 
ber of  the  congregation  goes  out  and  requests  the  plaintiff 
to  go  off  from  the  church  and  let  them  alone.  To  this  the 
plaintiff  expresses  astonishment ;  wants  to  know  what  it 
meant,  and  if  anything  is  wanted  off  of  him  it  could  be  got. 
This  fellow  was  keen  for  a  fight.  The  others  run  up  and 
'squat'  around,  and  one  of  them,  at  the  conclusion  of  the 
plaintiff^fl  speech,  jumps  up  and  exclaims:  "If  you  want  a 
fight  out  of  our  crowds  Vm  the  man,"  The  man  of  peace 
and  order  had  to  beat  a  retreat.  One  of  the  crowd  goes 
into  the  house  and  snaps  his  pistol,  and  thus  the  disturbance 
18  kept  up  during  the  service.  And  as  the  congregation 
disperse  this  crowd  stand  in  the  way  passing  the  bottle  of 
whisky  around,  the  plaintiff  making  himself  particularly 
conspicuous.  Can  any  one  doubt,  under  this  evidence,  that 
his  contiction  was  proper?  We  do  not;  and,  as  for  myself, 
the  only  regret  I  have,  is  that  the  Law  did  not  authorise  a 
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six  months'  imprisonment,  and  that  all  of  it«  penalties  could 
have  been  administered  to  him. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Coml 
that  the  Judgment  of  the  Court  below  be  affirmed. 


McGINNIS  V8.  THE  STATE  OF  GEORGIA. 

I.  Where  all  the  evidence  has  been  allowed  to  go  before  the  Jaiy.  aod  ibe 
Court  is  satitified  that  the  verdict  in  fully  sustained  by  the  proof,  aodtbr 
ruling  of  the  Court  upon  the  case  is  more  favorable  to  the  defendant  tbaak 
had  any  right  to  ask  or  expect,  a  new  trisl  will  not  be  granted. 

'■i.  An  involuntary  killing  happening  lu  the  comniissiou  of  an  unlawful  art. 
which,  in  its  consequences,  naturally  tend  to  destroy  the  life  of  a  homaB 
being,  or  if  committed  in  the  pro!»ecuiion  of  a  riotous  intent,  or  of  a  crime 
punishable  by  death  or  imprisonment  in  the  Penitentiary,  shall  be  deamed 
and  adjudged  to  be  Murder.  Nor  can  the  ofTcnce  be  excnsed  or  miligited 
by  proof,  that  the  accused  had  no  ill-will  or  actual  malice  toward  the  de* 
ceased. 

Indictment  for  Murder,  iu  Forsyth  Superior  Court.  Triel 
before  Judge  Rice,  at  the  April  Adjourned  Term,  1860. 

Isaac  Freeland,  Jacob  Pettyjohn,  Levi  Q.  C.  McCKnnis, 
and  William  R.  Braunon,  were  jointly  indicted  for  the  Mur* 
der  of  Claiborn  Vaughan.  The  first  count  in  the  indiotmeat 
charged  them  all  as  principals  in  the  first  degree ;  and  the 
second  count  charged  Isaac  Freeland  as  principal  in  the  fint 
degree,  and  tlie  other  four  defendants  as  principals  in  the 
second  degree.  The  defendants  elected  to  be  tried  separately, 
and  Levi  Q.  G.  McGinnis  was  put  upon  his  trial,  when  tke 
following  evidence  was  introduced,  to-wit: 
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Evidence  for  tlip  State. 
Wiley  Vauohax,  testifietl :  That  lie  was  the  prosecutor  in 
this  case,  and  the  brother  of  tlio  deceased ;  that  on  the  7th 
of  August,  1858,  the  witness,  Claiborn  Vaughan,  William 
Bui»e,  Samuel  Buise,  Abraham  Buise,  and  Ransom  Barnes, 
called  the  "Buise  crowd,'*  left  W^ld-Cat  Court  ground,  in 
Forsyth  county,  and  started  home  by  the  usual  and  direct 
route ;  that  witness  and  his  brother,  Claiborn  Vaughan,  were 
riding  on  horseback,  whilst  the  balance  of  his  crowd  were  on 
foot;  that  the  Buise  crowd  were  pursued  and  overtaken  about 
a  half  a  mile  from  the  Court  ground,  by  Isaac  Freeland, 
Jacob  Pettyjohn,  Levi  Q.  C.  McGinnis,  and  William  Free- 
land  and  others,  called  the  "  Freeland  Crowd  ;**  that  the  Free- 
land  crowd  had  a  torch-light,  and  came  along  singing  a  com 
song,  the  words:  ''Walk  Tom  Walker,  walk  away,  you  damned 
South  Carolinians,  walk  away;"  that  all  of  tliose  persons 
constituting  the  Buise  crowd,  were  raised  in  the  State  of 
iSouth  Carolina;  that  as  the  Freeland  crowd  came  up  to  the 
Buise  crowd,  Isaac  Freeland,  William  Freeland,  Jacob  Pet- 
tyjohn, and  Levi  Q.  C.  McGinnis  were  foremost,  and  Levi 
Q.  C.  McGinnis  said  ''Where  is  W^iley  Vaughan,  the  damned 
rascal  who  hit  me  on  the  head  with  a  stick?  to  which  witness 
reph'ed  that  he  neither  hit  witness  nor  any  one  else  on  the 
head  with  a  stick;  that  Isaac  Freeland,  and  one  or  two  oth- 
ers with  him,  then  passed  witness  and  ran  on  to  where  'William 
Bnise  was ;  heard  something  like  a  lick,  and  the  light  was 
extinguished ;  that  witness  then  jumped  from  his  horse  be- 
cause some  of  the  Freeland  crowd  was  before  him,  and  he 
wanted  to  get  out  of  the  way ;  that  witness  left  Claiborn 
Vaughan  setting  on  his  horse,  by  the  side  of  the  horse  which 
he  dismounted,  and  witness  went  off  in  the  direction  of  home, 
and  OTertook  William  Buise  and  Samuel  Buise  near  the  branch, 
at  which  place  Abraham  Buise  and  Ransom  Barnes  soon 
joined  them;  that  as  witness  went  away  from  where  he  left 
Claiborn  Vaughan,  he  heard  several  voices,  or  one  voice  sev- 
eral timcF,  hallooing:  hurrah!  hurrah!  hurrah,  Freeland, 
which  seemed  to  proceed  from  the  spot  where  he  left  Claiborn 
Vaughan ;  that  witness  and  those  with  him  at  the  branch, 
remained  there  for  an  hour  or  more,  waiting  for  Claiborn 
Vaughan  to  come  along;  that  whilst  they  were  thus  waiting, 
the  two  horses  which  witness  and  deceased  had  been  riding, 
eaae  along;  the  horse  that  deceased  had  been  riding,  being 
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destitute  of  either  bridle  or  saddle ;  that  the  crowd  at  the 
branch  were  joined  by  Marcellus  Buise,  William  Boise,  jr., 
Elisha  Buino,  David  Wilson,  and,  as  witness  thinks,  old  man 
Key ;  that  a  torch  was  procured,  and  the  company  returned 
to  where  Claiborn  Vaughan  was  left,  and  found  him  lying  in 
the  road  dead,  and  within  a  few  feet  of  where  he  was  when 
witness  left  him ;  the  body  of  the  deceased  was  very  bloody 
and  his  sliirt  could  not  have  been  distinguished  from  red  flan- 
nel, without  close  inspection,  on  account  of  it;  that  the 
ground  was  bloody,  and  some  blood  was  spattered  upon  the 
saddle,  which  was  lying  in  the  road,  bottom-side  up,  and  the 
coat  and  hat  of  deceased  were  lying  in  the  road  near  the 
saddle,  and  the  hat  was  cut  in  two  or  three  places ;  the  de- 
ceased was  killed  about  eight  or  nine  o'clock  at  night,  and 
in  Forsyth  county ;  that  William  Buise,  jr.,  wa.s  sent  after 
the  Coroner,  and  that  the  balance  of  the  Buise  crowd  and 
those  that  had  joined  tliem,  remained  with  the  body  until 
morning,  no  one  touching  it  until  the  Coroner  came. 

On  cross-examination,  the  witness  further  testified :  that 
he  was  unable  to  identify  the  prisoner  as  one  of  the  singers, 
whilst  the  Freeland  crowd  were  pursuing  the  Buise  crowd: 
that  the  witness  liad  not  hit  prisoner  with  a  stick,  bat  he  and 
witness  and  the  deceased  were  all  friendly  with  each  other 
up  to  that  time,  so  far  as  he  knew;  the  deceased  had  been 
living,  temporarily,  with  John  Mathews,  who  lived  on  the 
road  from  Wild  Cat  Court  Ground  to  Atlanta,  but  deceased 
was  going  home,  on  the  night  of  the  homicide,  with  the  wit- 
ness ;  that,  so  far  as  the  witness  knew,  the  deceased  was  on 
friendly  terms  witli  all  the  Freeland  crowd  up  to  the  night 
of  the  killing ;  that  on  the  morning  after  the  homicide,  laaae 
Freeland  came  to  where  the  body  of  the  deceased  was  lying 
and  said  that  he  had  been  in  an  afii'ay  there  last  night  and 
had  lost  his  pocket-knife,  and  his  son,  William,  had  lost  hii^ 
pocket-combs,  and  that  he  had  come  back  to  look  for  them. 
and  to  see  what  was  done,  and  said  Freeland  also  said  that 
he  would  as  soon  kill  a  man  who  would  hit  him  on  the  head 
with  a  stick,  as  to  kill  a  dog ;  thatlsaac  Freeland  was  bloody 
in  his  crotch,  and  between  his  legs,  and  about  his  pockets, 
and  had  blood  spattered,  more  or  less,  all  over  him ;  that  the 
witness  did  not  sec  or  hear  the  prisoner  do  or  say  anything 
out  of  the  way  on  the  night  of  the  homicide,  except  the  remark 
made  to  witness  as  they  first  came  up,  and  which  has  been 
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already  repeated ;  witness  gave  a  bond  to  prosecute  this  case. 
Jeremiah  Freeland,  testified :  That  he  was  at  Wild  Cat 
Court  Ground,  in  Forsyth  county,  on  the  7th  of  August, 
1858,  when  a  fight  occurred  between  the  prisoner  and  Abra- 
ham Buise ;  that,  after  the  fight,  there  was  a  good  deal  of 
jowering  about  amongst  each  other,  between  the  Buise  crowd, 
(which  consisted  of  William  Buise,  Samuel  Buise,  Abraham 
Buise,  Wiley  Vaughan  and  Claiborn  Vaughan,)  and  the  Free- 
land  crowd,  consisting  of  Isaac  Freeland,  Jacob  Pettyjohn, 
Levi  Q.  C.  McGinnis,  James  McGinnis,  William  Braunow, 
William  Freeland  and  the  witness ;  that,  about  the  time  and 
before  the  Buise  crowd  left  for  their  homes,  the  two  crowds 
were  cursing  each  other  back  and  forth,  William  Buise  and 
the  prisoner  at  the  bar  doing  the  bigger  part  of  the  cursing ; 
that  the  Buise  crowd,  or  rather  William  Buise,  called  the 
Freeland  crowd  rogues,  hog-thieves,  and  the  like,  and  pris- 
oner and  Jacob  Pettyjohn  replied,  calling  the  Buise  crowd 
the  same ;  that  this  jowering  and  cursing  continued  until  the 
Buise  crowd  started  on  home ;  that,  after  they  had  left  a  little 
while,  Jacob  Pettyjohn  and  William  Freeland  sent  the  wit- 
ness after  a  torch-light,  as  they  said,  to  hunt  for  a  bottle  and 
combs,  said  to  have  been  lost ;  that,  after  some  search  for 
the  things  said  to  be  lost,  some  one  of  the  Freeland  crowd 
(witness  not  remembering  who  it  was)  proposed  to  follow  the 
Buise  crowd — the  specific  object  of  the  pursuit  not  being 
avowed;  that  the  Freeland  crowd  then  pursued  the  Buiso 
erowd,  singing  a  corn  song  as  they  went  along ;  that  witnesf^ 
went  with  the  crowd  to  keep  his  father,  Isaac  Freeland,  out 
of  a  diflBculty,  and  witness  tried  to  get  his  father  and  the 
Freeland  crowd,  generally,  to  go  back,  but  could  not ;  the 
Freeland  crowd  overtook  the  Buise  crowd  between  a  quarter 
and  a  half  mile  from  the  Court  Ground ;  that,  when  the  one 
crowd  overtook  the  other,  some  of  the  Freeland  crowd  told 
William  Buise  (who  were  standing  in  the  road  with  sticks) 
to  get  out  of  the  road  and  let  them  go  by,  which  they  did ; 
that  the  Freeland  crowd  then  passed  on  and,  coming  up  to 
Wiley  Vaughan  and  the  deceased,  Isaac  Freeland  went  up 
to  Wiley  Vaughan  to  show  him  where  some  one  had  struck 
him  with  a  stick,  to  which  Wiley  Vaughan  replied,  "I  did 
not  strike  you;"  that  Isaac  Freeland  then  went  up  to  Samuel 
to  show  where  he  had  been  stricken,  to  which  Samuel 
replied:  '^I  did  not  striko  you;''  that  Isaac  Freeland 
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then  went  up  to  old  man  AVilliam  Buise  for  the  same  purpose, 
and  William  Buise  replied;  ''It  was  not  me  that  struck  you, 
God  damn  you,'*  and  forthwith  struck  Isaac  Freeland  two 
blows  and  ran  off  down  the  road,  all  of  the  Freeland  crowd, 
except  witness,  running  after  him ;  that  in  a  few  minutes^  he 
heard  hallooing  as  if  they  were  fighting,  and  when  he  went 
down  to  whore  they  were  hallooing  hurrah,  Isaac  Freeland 
was  just  getting  up  from  Claiborn  Vaughan,  and  Jacob  Petty- 
john was  sort  of  patting  Isaac  Freeland  on  the  back,  and  the 
prisoner  at  the  Bar,  and  tlie  rest  of  the  Freeland  crowd  were 
standing  around;  that  Claiborn  Vaughan  got  up  on  his  hands 
and  knees  and  crawled  to  the  upper  edge  of  the  road,  saying: 
"Boys,  Tm  a  dead  man;'*  that  prisoner  was  standing  close 
to  deceased,  rather  to  one  side,  when  witness  first  went  down 
to  where  they  were  crying  hurrah ;  that  the  Freeland  crowd 
then  started  back  home,  the  way  they  had  come,  when  pris- 
oner at  the  Bar  said  wait  a  little;  that  witness  then  heard  a 
sort  of  scuflling  back  at  the  place  where  Claiborn  Vaughan 
was  lying  on  the  ground,  and  he  looked  back  and  saw  the 
prisoner  at  the  Bar  coming  right  from  him,  saying :  "  there 
is  nothing  wrong,'*  or  ''nothing  the  matter,"  or  something 
like  that,  and  the  Freeland  crowd  went  on  back  toward  the 
Court  Ground  to  their  homes ;  that  on  the  way  Isaac  Free- 
land  stopped  at  the  branch  to  wash  his  hands. 

The  witness  being  cross  examined,  further  testified:  That 
he  knew  of  no  common  design  or  purpose  on  the  part  of  the 
Freeland  crowd  to  do  any  particular  act  when  they  overtook 
the  Buise  crowd ;  that  the  witness  knew  of  no  common  cause 
of  quarrel  between  the  two  crowds ;  tliat,  so  far  as  witness 
knew,  prisoner  and  deceased  were  friendly  up  to  that  time; 
that  the  prisoner  and  Isaac  Freeland  had  been  unfriendly  for 
about  six  years,  and  had  had  law-suits  with  each  other;  that 
the  witness  is  unable  to  identify  prisoner  as  one  of  the  singers, 
or  one  of  those  that  hallooed  hurrah,  nor  does  he  recollect 
any  threat  made  by  him  after  the  pursuit  of  the  Buise  crowd 
commenced ;  that  Isaac  Freeland  was  drunk  on  the  night  of 
the  killing,  and  as  he  went  home,  stopped  and  lay  down 
some  seventy-five  or  one  hundred  yards  from  the  house,  and 
fell  asleep,  was  afterward  helped  up  and  went  home;  that 
Claiborn  Vaughan  was  pretty  drunk  on  the  night  he  was 
killed  ;  that  the  witness  was  sworn  and  testified  on  the  trials 
of  Isaac  Freeland,  and  of  Jacob  Pettijohn,  and  of  Jamas 
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McGiniiis  ami  Williain  JJi'muhdw,  in  tlii.s  Court,  imd  ixho  testi- 
fied before  the  Coroner's  Jury,  and  witness  swore  the  tnitli 
each  time:  witness  did  not  tell  Hardeman  Bone  in  Iiis  wheat. 
ficM,  during  the  liarvest  of  LS.IO,  that  '*he,  witness,  was  not 
nearer  tliaii  sixty  yard>  to  the  phiee  where  the  deceaseil  was 
killed,  on  the  night  he  was  killed." 

Abhaii.XM  lUi^i:,  testified:  That,  mi  the  7th  ai'  Au^nist, 
1858,  at  Wild  Cat:  Court  Ground,  in  Forsyth  county,  he  and 
Jacoh  Pettyjohn  were  talking  a]»out  some  shooting  that  had 
been  done  that  day,  and  tlio  witness  was  trying  to  show  that 
the  judges  had  nuide  a  mistakr  in  measuring  the  shots,  and 
had  awarded  the  mi>ney  het  on  the  shooting  to  sn'd  IVttiJohn 
HTon;rftillv,  and  whilst  this  talk  was  gi)ing  on,  James  Mc- 
Ginni;^  winked  at  IVrttyjohn  and  told  him  to  knock  witnesh 
down;  that,  whilst  witness  and  James  M<."(iinnis  were  con- 
tending about  the  remark  maile  by  James  Mcliinnis,  which 
he  denied  making,  Levi  Q.  (.-.  ^VfcGinnis  stepjied  up  and 
said:  "'Say  what  you  pleroe,  Jim,  for  I'm  your  friend,  and 
if  you  can't  whip  him,  1  can."  and  began  to  roll  up  Ids  sIccvck: 
that  old  man  AVilliam  Cuise  interposed.  an«l  witness  and  pris- 
oner agreed  that  they  had  no  cause  of  offence  at  each  other, 
and  consented  to  drop  the  fuss :  that  prisoner  then  proposed 
to  go  and  take  a  drink  and  drop  it:  whilst  the  drinking  wjis 
going  on,  the  priscmer  kept  saying:  "Drink  your  damned 
CaroiiniL  liquor;"  witne>s  picked  up  hi^  gun  and  told  William 
Buise  to  "'come  and  let  u.:  no  h(»me:"  lliat  one  William  Ihiv- 
ley,  who  was  very  drunk,  wanted  to  shoot  with  witness  for 
money,  which  witne.N>  declined,  on  the  ground  that  a  fuss  had 
well  nigh  residted  from  v.hat  shooting  had  already  been  dcmc: 
after  some  further  wrangling,  ]>aylev  .>aid  he  could  beat  wii- 
aess  .^hooting,  or  whip  him  either,  to  which  witncs>  rej»lied: 
that,  as  drunk  as  he  (Bayley)  wa>,  the  witue.-s  could  whip 
four  such,  if  he  were  of  a  mind  tt>  lay  himself  out  to  fight; 
that  prisoner  then  told  I>ayh'y  to  knock  witness  down,  to 
which  witness  replied,  he.  jiri^^oner.  ha«l  better  do  it:  that 
prisoner  then  seized  witness'  gun,  and  in  scuilling  ovir  the 
gun,  prisoner  brought  it  a  jerk  and  hit  witness  in  the  face 
With  the  butt  of  the  gun:  that  witness  then  struck  pri>oner 
;ind  they  wont  to  fighting;  after  the  fighting  ceased  and  tht- 
combatants  were  separated,  witness  sat  down  in  the  corner 
of  the  fence,  and  when  asked  by  William  lUnso  if  he  was 
hfirt,  witness  answered  that  he  wan  not,  except  where  some 
10 
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one  had  struck  him  on  tlie  neck  with  a  stick  i\uring  the  fight; 
prisoner  thofl  came  up  and  said  he  intended  to  whip  witness 
again :  witness  told  him  to  lot  him  alone,  that  his  neck  was 
hurt  and  that  he  tlid  not  intend  to  fight  any  more  at  that 
time;  Isaac  Freeland  came  up  and  said:  "tJojrs,  let  him 
alone  (that  is  witness  J  1  consider  him  as  begging;"  prisoner 
then  said  to  witness :  ''If  you  don't  leave,  I  will  kill  the 
last  damned  South  Carolinian  there  is  of  you,"  upon  which 
Isaac  Freeland  told  witness  to  get  the  old  man  Buise  and 
leave,  saying:  "If  you  don't  leave,  there  will  be  hell  to 
pay  here  directly:"  witness  answered  that  if  he  had  his  gun 
and  shot  l)ag,  he  would  go :  witness  and  his  crowd,  called 
the  Buise  crowd,  consisting  of  the  three  Buise.«»,  the  two 
Vaughans  and  Ransom  Barnes,  then  started  home;  from  the 
main  road,  loading  toward  the  homes  of  the  Buisc  crowd, 
there  was  a  little  path  to  the  spring,  down  which  witness 
turned  to  get  some  water ;  whilst  witness  was  drinking  at 
the  spring,  the  Freeland  crowd  (consisting  of  the  persons 
named  by  the  other  witnesses)  came  on  down  the  road  to  the 
place  where  the  spring-path  diverged,  and  were  cursing  wit- 
ness and  the  Buise  crowd,  saying  that  they  had  better  leave 
and  go  home,  for  that  they  were  all  run  from  their  country 
for  stealing  or  forgery,  or  some  other  damned  meanness; 
witness  l>eing  afraid  to  go  back  to  the  main  road  by  the  paA 
leading  to  the  spring,  went  through  the  swamp  and  joined 
his  ct'owd  some  distance  beyond  where  tlie  Freeland  crowd 
was;  old  man  Buise  replied  to  the  charge  of  being  run  from 
our  country  for  crime,  by  saying  that  prisoner  was  a  damned 
old  Penitentiary  convict ;  the  Buise  crowd  then  went  on  some 
distance  further  and  halted  for  some  little  time,  waiting  fox 
the  Freeland  crowd  to  go  back,  so  that  witness  might  return 
and  get  his  shot-bag,  which,  in  his  hurry,  he  had  left  at  the 
spring,  and  also  get  one  of  old  man  Buise's  bridles,  which 
the  horse  had  slipped;  whilst  thus  waiting,  the  Buisc  crowd 
discovered  a  light  coming  on  from  toward  the  Court  Ground 
along  the  road  after  them,  and  the  Freeland  crowd  came  on 
singing  a  song  to  the  words:  "Walk,  Tom  "Walker,  walk 
away,  we'll  make  the  damned  South  Carolinians  walk  away;" 
the  Buise  (Towd  were  all  South  Carolinians ;  when  the  Boise 
crowd  saw  the  light  coming  and  the  Freeland  crowd  in  pur- 
suit of  them,  they  started  on  toward  home,  going  the  direct 
road  to  their  respective  homes,  except  Claiborn  YaagliBD. 
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who  was  residing  for  tlic  time  at  Mr.  Matthews',  but  was 
going  home  with  old  iiuin  Buise,  where  liis  brother,  Wiley 
Vaughan  lived;  the  Freeland  crowd  continued  to  sing  until 
they  eaine  up  to  within  thirty  or  forty  steps  of  the  Buine 
crowd,  when  they  rushed  upon  the  Buise  crowd;  witness  left 
the  road  some  thirty  or  forty  steps  and  sat  down  upon  a 
log;  when  the  one  crowd  rushed  upon  the  other  as  before 
stated,  .something  was  said  between  old  William  J}uise  and 
Isaac  Freeland,  but  the  witness  could  not  hear  the  words 
distinctly;  then  there  was  a  lick  struck  and  the  light  was 
extinguished,  after  wliich,  for  a]>out  a  half  minute,  no  one 
spoke,  but  from  the  noise  it  seemed  that  there  were  persons 
running;  some  one  then  spoke  back  at  the  place  where  wit- 
ness left  Claiborn  Vauglian  in  the  road,  and  said:  *'Is  this 
Wiley  A'aughan,  the  damned  rascal  that  struck  me  with  a 
$tick,  back  at  the  Court  (Jrouud  V  witness  took  tlie  voice  to 
be  that  of  Isaac  Freeland;  the  person  addressed  replied: 
"No,  it  is  not  Wiley  Vauglian  but  Claiborn  Vauglian;"  this 
last  voice  witness  took  to  be  that  of  Claiborn  Vaughan,  with 
whose  vofce  he  is  very  well  acquainted;  the  other  voice  then 
said:  ^'You  are  a  damned  South  Carolinian,  and  you  were 
with  the  damned  South  Carolina  crowd;"  to  which  Claiborn 
Vaughan  replied:  *'Yes,  I  am  a  South  (-andinian  and  was 
with  the  South  Carolina  crowd,  but  I  take  no  part  in  their 
fighting  scrapes:"  the  other  voice,  which  witness  took  to  be 
Isaac  Freeland's,  then  said:  *'Wc  take  in  all  the  South 
Carolinians,"  or  ''it  is  South  Carolina  blood  we  arc  after;" 
then  witness  heard  a  lick  struck  with  a  stick,  and  from  the 
noise  it  seemed  as  if  some  person  fell,  and  witness  then  heard 
the  words  hurrah  I  hurrah !  hurrah,  Freeland,  which  seemed 
to  be  uttered  by  tlie  whole  crow<l ;  witness  then  heard  the 
voice,  which  he  took  to  be  that  of  Claiborn  Vaughan,  say: 
•*Boy8,  I  surrender,"  and  then  to  cry  'Mnurderl"  as  often  as 
twice — the  last  time  with  a  sort  of  choking  noise:  witness 
then  heard  a  noise  as  of  some  one  scuffling,  and  it  seemed 
that  some  one  was  kicking  or  knocking  him  in  the  body,  at 
the  sannc  time  saying:  *' Are  you  dead,  God  damn  you,  old 
man?"  this  the  witness  took  to  be  Isaac  Freeland  from  the 
roicc;  about  one  hour  after  this  time,  the  witness,  in  com- 
paoT  with  the  persons  enumerated  by  Wiley  Vaughan,  re- 
turned to  the  place  where  he  left  Claiborn  Vaughan,  and 
fimnd  him  lying  in  the  road,  dead. 
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The  witness  being  ero.^s  examined  furtlior  testified  that  the 
deceased  was  not  engaged  in  any  quarrel  or  fight  that  day 
at  the  Court  ground,  and,  so  far  as  witness  knows,  was 
friendly  with  every  one  of  the  Freeland  crowd.  There  were 
members  of  each  crowd  who  were  friendly  with  each  other, 
nor  was  there,  on  the  day  of  the  homicide,  any  quarrel  or 
fight  or  difficulty,  in  which  all  of  the  one  crowd  were  arrayed 
against  all  of  the  other.  Isaac  Freeland  came  to  where  the 
body  of  tlie  deceased  was  lying,  on  the  next  morning  after 
the  homicide,  and  said  that  he  understood  old  man  Buisc  had 
hit  him  with  a  stick  the  night  before,  and  he  had  as  lief  kill 
a  man  who  would  hit  him  with  a  stick  as  to  kill  a  <log.  All 
of  the  Buise  crowd  had  drank  some  liquor  that  day,  except 
Samuel  Buise  and  Ransom  Barnes.  Witness  testified  before 
the  Coroner's  Jury,  and  on  the  trial  of  Isaac  Freeland,  and 
of  Jacob  Pettyjohn,  and  of  James  McGinnis  and  William 
Brannon,  and  on  these  different  examinations  swore  the  truth 
just  as  near  as  he  could  recollect  it. 

Dr.  Aaron  P.  Brown  testified :  That  he  was  a.  Licensed 
practising  physician,  and  served  as  the  Surgeon  of  the  Coro- 
ner's Jury,  when  an  inquest  was  held  over  the  body  of  Clai- 
born  Vaughan ;  that  the  body  was  Iving  in  the  road  leading 
ofl*  in  an  easterly  direction  from  the  Wild-Cat  Court  Ground, 
in  Forsyth  county,  and  about  a  half  a  mile  from  said  Court 
Ground.  The  body  was  very  l)loody,  and  the  shirt  in  which 
it  was  clad  could  scarcely  be  distinguished  from  red  flannel, 
so  completely  was  it  bathed  in  blood;  there  was  a  good  deal  of 
blood  in  the  road  round  about  where  the  body  was  Ij'ing. 
There  was  upon  the  body  thirteen  wounds,  three  or  four  of 
which  were  in  the  region  of  the  left  shoulder-blade,  and 
penetrating  to  and  hitting  against  the  shoulder-blade ;  there 
were  also  two  or  three  wounds  in  the  region  of  the  fourth 
and  fifth  short  ribs,  which  penetrated  to  and  hit  against  the 
ribs  on  the  left  side;  there  was  one  wound  between  the  angle 
and  the  point  of  the  chin,  on  the  right  side  of  the  lower  jaw- 
bone, about  three  inches  long,  and  cut  in  an  inw*ard  and 
downward  direction,  about  an  inch  and  a  half  deep;  then* 
was  also  a  fatal  wound  on  the  left  side  of  the  neck,  about 
two  inches  and  a  half  long,  cut  in  an  inward  and  downwanl 
direction,  and  penetrating  and  opening  the  left  external 
jugular  vein,  from  which  last  wound  the  said  Claibom  Vaughan 
died  of  hemorrhage  in  a  short  time  after  the  infliction  of  the 
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wound;  the  other  wounds  upon  the  body  wero  of  a  superficial 
character,  and,  in  the  oj)inion  of  the  witness,  all  of  the  said 
wounds  were  inflicted  witli  a  knife  or  other  slmrp-cdgcd  in- 
strument of  like  character. 

Tlie  State  also  intnxhu-cd  in  evidence  the  hill  of  indict- 
ment, witli  the  verdict  thereon  of  guilty  of  Murder,  against 
Isaac  Freeland,  and  the  sentence  of  death  pronounced  againnt 
him  by  the  Court,  and  closed. 

Eviihnf'C  fur  flh'  I^rfendnnt. 

Maiilox  H.  James  testified:  Thnt,  as  constable,  he  ^ent 
by  the  Cornor  to  the  ilef'-ndant's  house  for  the  purpose  of 
examining  the  clothes  worn  by  the  defendant  on  the  night  of 
the  homicide,  and  was  instructed  to  bring  said  clothcj?  to  the 
place  of  the  inciuest  if  he  found  blood  on  the  clothes,  and  to 
leave  tbeni  if  he  foun<l  no  blood  on  them ;  that  he  did  go, 
and  <lid  examine  the  clothes  and  found  no  blood  upon  them, 
and  Ifft  them;  that  witness  went  to  the  Wild-Cat  Court 
Ground,  on  the  morning  of  the  7th  of  Augast,  IS-Oy,  in 
company  with  the  defendant  and  the  deceased,  and  they 
i«eemed  to  be  perfectly  friendly ;  that  the  defendant  and 
IsKSLC  Freeland  had  been  unfriendly  for  eighteen  montlis  or 
two  years  before  the  homicide,  and  had  had  lawsuits  and 
quarrels  and  one  fight  with  each  other;  that  Isaac  Freeland 
wa.s  a  sitout  man,  and  fractious,  and  would  readily  fight  when 
insulted;  that  for  two  months  before  the  homicide,  there  was 
liad  feelingfl  between  Jacob  Pettyjohn  and  the  defendant,  and 
they  had  had  a  difficulty  which  led  to  a  prosecution  of  Petty- 
john by  defendant,  for  an  Assaidt  and  Battery.  On  the 
morning  of  the  7th  of  August,  I808,  the  <leceased  mended 
the  £ihoes  of  defendant  as  a  voluntary  act  of  kindness. 

Counsel  also  introduced  in  evidence  a  bill  of  indictment 
for  Assault  and  Battery  against  Jacob  Pettyjohn,  found  true 
by  the  Grand  Jury,  at  the  August  Term,  1858,  of  Forsyth 
Superior  Court,  of  which  indictment  the  defendant  was  the 
prosecutor. 

Matthew  Strickland  testified:  That  he  was  at  the  place 
where  the  body  of  deceased  was  lying  on  the  morning  after 
the  homicide ;  that  Isaac  Freeland  came  there  with  blood  on 
his  clothe.Sy  about  his  pockets,  thighs,  and  other  parts  of  luB 
body.  Freeland  said  that  he  had  had  a  fight  with  Claiborn 
Vaughan  there  the  night  before ;  that  he  had  been  struck 
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witli  a  stick  and  was  very  mad,  and  if  he  had  done  wrong  he 
had  done  wrong. 

Hardeman  Bone  testified :  That  he  was  at  the  Wild-Cat 
Court  Ground  on  the  7th  of  August,  1858,  and  saw  deceased 
and  defendant  frecjuently  together  during  the  day  at  the 
wagon  from  wliich  the  witness  sold  liquor ;  that  they  seemed 
to  be  on  friendly  terms ;  they  had  come  together  to  the  still- 
house  of  witne.ss  a  short  time  before  that,  and  seemed  per- 
fectly friendly  ;  that  just  about  sundown  the  defendant  bought 
a  bottle  of  liquor  and  gave  it  to  the  deceased,  upon  deceased 
asking  him  for  it,  saying  that  he  wanted  it  for  a  morning 
dram,  and  defendant  had  some  at  home;  that  Jeremiah 
Freeland  cut  wheat  for  the  witness  during  the  harvest  of 
1859,  and  in  a  conversation  with  witness  the  said  Jeremiah 
Proeland  remarked  that  he  did  not  know  that  Claibom 
Vaughan  was  killed  until  the  next  morning,  and  that  lie  was 
about  sixty-five  or  seventy  yards  from  the  fuss  until  it  was 
all  over. 

James  R.  Bkaveu  testified:  That  he  saw  Isaac  Freeland 
on  the  day  of  the  inquest  on  the  body  of  Claibom  Vaughan : 
that  said  Freeland's  clothes  were  bloody,  and  the  inside  of 
his  pocket  was  bloody ;  that  he  has  frequently  seen  the 
deceased  and  the  defendant  together,  and  they  seemed  per- 
fectly friendly  with  each  other. 

The  defendant  then  introduced  the  eviclence  as  taken  down 
by  the  Court  on  the  trials  of  Isaac  Freeland,  and  of  Jacob 
Pettyjohn,  and  of  James  McGinnis  and  William  Brannon. 
under  the  said  indictment,  for  the  purpose  of  showing  that 
Jeremiah  Freeland  testified,  on  the  trial  of  his  father,  Isaac 
Freeland,  that  when  he  went  down  to  where  the  fight  was 
going  on,  some  one,  whom  he  took  to  be  William  Braunon. 
was  patting  Isaac  Freeland  on  the  back  whilst  he  was  fight- 
ing Claibom  Vaughan:  and  that  on  the  trial  of  Jacob  Petty- 
john, he  took  said  Pettyjohn  to  be  the  person  who  was  pat- 
ting Isaac  Freeland  on  the  back:  and  that  on  the  trial  of 
James  McGinnis  and  AVilliam  Braunon,  the  said  Jeremiah 
Freeland  testified  that  he,  the  witness,  earned  the  light  until 
the  Buise  crowd  was  overtaken  by  the  Freeland  crowd,  when 
Isaac  Freeland  took  the  light  from  witness,  and  that  witness 
thought  the  light  was  taken  by  Isaac  Freeland  after  old  man 
William  Buise  and  Samuel  Buise  were  passed  in  the  road  by 
the  Freeland  crowd. 
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It  was  admitted  in  open  Court,  hy  the  counsel  for  the 
State,  that  Isaac  Freeland  had  been  executed  according  to 
the  sentence  pronounced  against  him. 

The  testimony  being  closed,  the  prej^iding  kludge  charged 
the  Jury  as  follows : 

*'  All  the  presumptions  of  Jiuw,  independent  of  evidence, 
are  in  favtu-  of  innocence,  aitd  every  person  is  presumed  to 
be  innocent  until  lie  is  proved  to  be  guilty.  The  burden  of 
the  proof  is,  therefore,  on  the  State,  to  establish,  by  evidence, 
the  crime  charged  against  the  prisoner.  In  this  case,  the 
State  inu.st  prove  the  death  of  (.'laiborn  Vaughan,  the  person 
alleged  to  have  been  killed,  and  that  he  died  in  consequence 
of  the  injuries  inflicted  upon  him,  as  alleged  in  the  bill  of 
indictment;  that  Isaac  Kreeland  was  the  slayer,  and  that 
the  prisoner  at  the  Bar  was  present,  aiding  and  abetting  the 
fact  to  be  done,  and  that  the  killing  was  of  malice  afore- 
thought. In  other  words,  it  is  incumbent  on  the  State  to 
prove:  1st.  That  the  act  was  «loiic,  which  constitutes  the 
oflfcnce  charged.  2d.  That  it  was  done  by  Isaac  Freeland, 
and  that  the  prisoner  was  present  aiding  and  abetting  the 
fact  to  be  done.  8d.  That  the  act  whs  done  with  malice 
aforethonght.  The  killing,  with  time  and  place,  must  be 
established ;  that  is,  it  must  be  proven  that  the  killing  wae 
done  in  this  (Forsyth)  county,  and  that  it  was  done  previouts 
to  the  finding  of  the  bill  of  indictment.  A  crime  or  misde- 
meanor consists  in  the  violation  of  a  public  law.  in  the  com* 
mission  of  which,  there  must  be  a  union  (U*  joint  operation 
of  act  and  intention  or  criminal  negligence.  Intention  will 
be  manifested  by  the  circumstances  connected  with  the  per- 
petration of  the  offence,  and  the  s(^nnd  mind  and  discretion 
of  the  accused.  Murder  is  the  unlawful  killing  of  a  human 
being,  in  the  peace  of  the  State,  by  a  person  of  sound  memo- 
ry and  discretion,  with  malice  aforethought,  either  express  or 
implied.  Malice  aforethought  is  the  characteristic  which 
distinguishes  Murder  from  every  other  degree  of  homicide. 
Malice  is  either  express  or  implied.  Express  malice  is  that 
deUberate  intention  unlawfully  to  take  away  the  life  of  a 
fellow-creature,  which  is  manifested  by  external  circumstances 
eapable  of  proof.  Where  a  deadly  weapon  is  used  in  the 
infliction  of  an  injury,  this  is  evidence  of  malice,  unless  tho 
drcnmstaDCCB  under  which  the  weapon  was  used,  or  some 
other  eridence,  shows  that  malice  did  not  exist,  and  that  the 
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pre.sumj)tion  of  malice  urising  from  the  use  of  a  deadly  wea- 
pon is  rebutted.  Whenever  tlie  fatal  act  is  committed  delib- 
erately and  without  adequate  provocation,  the  law  pronounce? 
that  it  was  done  of  malice,  and  it  behooves  him  who  commit- 
ted the  act,  to  show  from  tlic  evidence,  or  by  inference  from 
the  circumstances  of  the  case,  that  the  offence  is  of  a  miti- 
gated character,  or  that  tlie  act  was  no  offence  at  all ;  and 
persons  char^^ed  as  aiders  and  abettors  of  the  act  may  do  the 
8ame.  Malice  shall  be  implied  where  no  considerable  provo- 
cation appears,  and  where  all  the  circumstance's  of  the  killing 
show  an  abandoned  and  mali^rnant  lieart.  This  implied  malice 
is  an  inference  or  conclusion  of  law  upcm  the  facts  which  the 
Jury  find  proved.  Malice  is  implied  where  an  involuntary 
killing  is  committed  in  the  ])rosccution  of  a  riotous  intent, 
and  such  involuntary  killing  is,  therefore,  deemed  and  adjudg- 
ed Murder.  Tf  Isaac  Freeland  inflicted  the  wound  which 
caused  the  death  of  Olaiborn  Vaughan,  and  if  he  was  influ- 
enced therein  by  malice,  either  express  or  implied,  as  the 
Court  has  defined  it,  then  Isaac  Freeland  was  guilty  of  Mur- 
der, as  principal,  in  the  first  degree;  and  if  Isaac  Freeland 
was  thus  guilty  of  Murder,  and  the  prisoner  at  the  Bar  was 
present  at  the  time  the  Murder  was  committed,  aiding  and 
abetting  Isaac  Freeland  in  tlie  commission  of  such  Murder, 
then  the  prisoner  is  guilty  of  Murder,  as  principal,  in  the 
second  degree.  The  original  bill  of  indictment,  with  the 
judgment  of  conviction  thereon  against  the  principal  in  the 
first  ilegree,  is  admlssable  in  evidence  to  j)rove  hfs  guilt,  on 
the  trial  of  the  principal  in  the  second  degree ;  and  it  is  a 
nile  of  evidence  in  such  cases,  that  such  record  of  the  judg- 
ment and  conviction  of  the  principal  in  the  first  degree  w 
conclusive  evidence  of  his  conviction,  and  prima  facie  eri-. 
dence  of  his  guilt,  upon  the  trial  of  a  principal  in  the  second 
degree ;  and  the  burden  of  proof  rests  upon  the  principal  in 
the  second  degree,  if  he  denies  and  disputes  the  guilt  of  the 
principal  in  the  first  degree,  to  show  that  such  principal 
in  the  first  degree  ought  not  to  have  been  convicted.  If,  in 
this  case,  the  State  has  shown  ])y  the  record  the  trial  and 
conviction  of  Isaac  Freeland,  then,  so  far  as  the  guilt  of  the 
prisoner  depends  on,  or  is  involved  in  the  guilt  of  Isaac 
Freeland,  the  burden  is  on  the  prisoner  to  show  that  Isaac 
Freeland  ought  not  to  have  been  convicted  of  Murder — that 
he  was  not  guilty  of  Murder.     If  the  Jury  are  satisfied  from 
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tho  oviJonco,  that  Isaac  Froolaiul  killed  Clniborn  A^aughan. 
the  Jeceasofl,  and  that  in  doing  ^50  he  eomniittod  the  offence 
of  Murder,  then  tlie  next  inquiry  for  the  Jury  will  he. 
whether  or  not  the  prisoner  at  the  bar  was  present  aiding 
and  abetting  Isaac  Freehind  in  the  eoniniission  of  that  Mur- 
fler?  All  who  are  present  aiding  and  abetting  him  who 
inflicts  the  mortal  blow  in  cashes  of  Murder,  are  principals 
and  criminals.  A  person  may  be  a  principal  in  an  offence 
in  two  degrees.  A  princijjal  in  the  first  degree  is  he  who 
is  the  actor  or  absolute  peri)etrator  of  tho  crime.  A  princi- 
pal in  the  second  degree  is  he  who  is  present  aiding  and 
abetting  the  fact  to  be  done,  which  presence  need  not  alwavs 
be  an  immediate  standing  by,  within  sight  or  hearing  of  the 
fact,  but  there  nniy  be  a  constructive  presence,  as  when  one 
commits  a  robbery,  murder,  or  other  ciime.  and  another 
keeps  watch  or  giuird  at  some  convenient  distMnce. 

•'Involuntary  Manslaughter  shall  consist  in  the  killing  of  a 
human  being  without  any  intenti<m  to  do  so;  but  in  the 
commission  of  an  unlawful  act,  or  a  lawful  act  which  proba- 
bly might  produce  such  a  consequence,  in  an  unlawful  man- 
ner ;  provided,  always,  that  where  such  an  involuntary  killing 
j?hall  happen  in  the  commission  of  an  unlawful  act  which,  in 
its  consequences,  naturally  tends  to  destroy  the  life  of  a 
human  being,  or  is  committed  in  the  prosecution  of  a  riotous 
intent,  or  of  a  crime  punishable  by  death  or  confinement  in 
the  Penitentiary,  the  offence  shall  be  deemed  and  adjudged 
to  be  Murder. 

"The  Penal  Code  of  Georgia  provides  that  where  an  invol- 
untary killing  is  committed  in  the  prosecution  of  a  riotous 
intent,  the  offence  shall  be  deemed  and  adjudged  to  be  Mur- 
der. 

*'If  any  two  or  more  persons,  either  with  or  without  a 
common  cause  or  quarrel,  do  an  unlawful  act  of  violence,  or 
any  other  act,  in  a  violent  and  tumultuous  manner,  such 
persons  so  offending  shall  be  guilty  of  a  riot.  A  riotous 
intent  means  an  intent  to  do  an  unlawful  act  of  violence,  or 
any  other  act,  in  a  violent  and  tumultuous  manner,  in  which 
intent  two  or  more  persons  must  be  joined.  It  means  a 
common  design  in  which  two  or  more  persons  are  united  to 
do  an  unlawful  act  of  violence,  or  any  other  act,  in  a  violent 
and  tumultuous  manner.  This  riotous  intent  must  be  proved; 
Imt,  like  any  other  fact,  it  may  be  proved  by  circumstantial 
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or  direct  evidence,  or  by  evidence  partly  direct  and  partly 
circumstantial.  This  riotous  intent  may  be  proved,  by  proof 
of  a  common  design  to  do  an  unlawful  act  of  violence  or  any 
other  act  in  a  violent  and  tumultuous  manner  in  which  com- 
mon design  tAvo  or  more  persons  unite,  and  by  proof  of  act* 
done  in  pursuance  of  such  common  <lesign.  It  is  not  neces- 
sary to  prove  that  the  parties  to  that  common  design  actually 
came  to«;ether  and  a;:jreed  in  words  and  terms  to  have  a  com- 
mon  design,  and  to  pursue  it  by  common  means.  If  it  be 
proved  that  those  persons  who  are  engaged  in  a  common 
purpose,  pursue  by  their  acts  the  same  object,  often  by  the 
same  means,  one  perfonning  one  part,  and  another  another 
part,  toward  the  accomplishment  of  the  same  object,  so  as  to 
complete  it,  the  Jury  will  be  justified  in  the  conclusion  that 
they  were  engaged  in  a  combination  or  conspiracy  to  effect 
that  object.  " 

The  Court  also,  at  the  request  of  counsel  for  the  State, 
charged  the  Jury  as  follows,  to-wit: 

'*It  is  not  necessary  to  prove  that  the  combination  or  con- 
spiracy originated  with  the  prisoner  at  the  bar,  or  that  he 
met  with  others  during;  the  time  the  combination,  conspirac}' 
or  common  design  was  being  formed,  for  every  person  who 
enters  into  a  combination,  conspiracy  or  common  design  al» 
ready  formed,  is  deemed,  in  Law,  a  party  to  all  acts  done 
by  any  of  the  i)arties  afterwards  in  furtherance  of  the  com- 
mon design.  If  the  Jury  are  satisfied  from  the  evidence  in 
this  case  that  there  was  a  common  design,  combination  or 
conspiracy  into  which  the  prisoner  entered,  and  if  the  evi- 
dence satisfies  the  Jury  that  he  was  in  a  situation  w*hcre  he 
could  give  aid,  and  that  he  was  ready  to  give  and  could  giv<?, 
such  aid  to  tlie  perpetrator  of  the  act  growing  out  of  the  com- 
mon design,  or  connected  with  it  at  the  time  the  act  was  per- 
petrated, it  will  be  presumed  that  he  was  tliere  for  the  pur- 
pose of  giving  the  aid,  uidess  it  be  shown  saitisfactorily  that 
he  was  there  for  another  purpose  unconnected  with  the  crime. 

'*If  a  company  of  persons  are  actuated  by  one  common  in- 
tent, the  acts  and  sayings  of  tlie  company  and  each  member 
of  it  are  admissible  in  evidence  against  any  and  every  mem- 
ber of  the  company.  If,  therefore,  the  Jury  believe,  from 
the  evidence  in  this  case,  timt  the  prisoner  and  the  crowd  he 
was  with  were  actuated  by  the  same  purpose,  then  he  woa 
not  only  with  the  crowd,  but  he  was  of  the  crowd,  and  tlie 
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sayiugs  and  acts  of  any  member  of  the  crowd  were  his  say- 
ings and  acts,  whilst  the  common  purpose  was  being  car- 
ried on. 

"If  .several  persons  engage  in  sucli  a  breach  of  the  peace  fo^ 
in  its  consequences  naturally  tends  to  destroy  human  life,  or 
engage  in  the  prosecution  of  a  riotous  intent,  or  engage  in 
the  commission  of  any  felony,  and  in  carrj'ing  out  the  pur- 
pose, and  connected  with  its  execution  a  human  being  is 
killed,  it  is  Murder  in  every  one  engaged  in  the  common  de- 
sign, whether  he  struck  the  blow  with  his  own  hands  or  not." 

The  Court  then,  without  request,  charged  the  Jury  as 
follows : 

"If  it  is  satisfactorily  proved  that  Claiborn  Vaughan  was 
idllcHl  by  Isaac  Freeland  in  the  prosecution  of  a  riotous  in- 
tent, and  that  the  prisoner  was  engage<l  with  Isaac  Freeland 
in  the  prosecution  of  that  riotous  intent,  then  the  prisoner 
at  the  bar  is  guilty  of  Murder  as  principal  in  the  second  de- 
gree. AYhere,  however,  a  liomicide  is  committed  l)y  one  or 
more  of  a  body  of  men,  unlawfully  associated,  from  causes 
having  no  connection  with  the  common  object,  the  responsi- 
bility for  such  homicide  attaches  exclusively  to  its  actual 
perpetrator.'' 

At  the  request  of  prisoner's  counsel,  the  Court  charged 
the  Jury  as  follows : 

"First.  To  constitute  a  crime,  it  is  necessary  that  there  be 
a  union  or  joint  operation  of  act  and  intention. 

"  Second.  The  Law  presumes  the  prisoner  innocent  imtil 
the  contrary  appears,  and  this  legal  presumption  of  inno- 
oeuce  is  to  be  regarded  by  the  Jury  as  evidence,  to  the  benefit 
of  which  the  prisoner  is  entitled,  and  it  is  for  the  State  to 

Erove  the  prisoner's  guilt,  and  not  for  the  prisoner  to  prove 
in  innocence. 

"Third.  Tlie  Ijaw  requires  that,  unless  tlie  Jury  are  satis- 
fied from  the  evidence,  beyond  a  reasonable  doubt,  that  tho 
prisoner  is  guilty  of  the  crime  charged,  they  must  acquit 
him;  that  this  reasonable  doubt  is  that  state  of  the  case 
which,  aftor  the  entire  comparison  and  consideration  of  all 
the  evidence,  leaves  the  mind  of  the  jurors  in  that  condition 
that  thev  cannot  say  that  they  feel  an  abiding  conviction  to 
a  moral  certainty  of  the  truth  of  the  charge ;  that  the  simple 
mle  on  thi*  subject  is,  that  the  Jury  must  not  convict  the 
prisoner  without  plain  and  manifest  proof  of  his  guilt,  and 
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that  each  separate  fact  necessary  to  constitute  the  prisoner's 
guilt  must  be  proven ;  for  the  Law  holds,  that  it  is  better 
that  ten  guilty  persons  escape  than  that  one  innocent  m«an 
should  sufler. 

"Fourth.  To  authorize  the  Jury  to  convict  on  circumstan- 
tial evidence,  it  must  appear  plain  and  manifest  that  the 
facts  in  evidence  arc  not  only  consistent  with  the  prisoner's 
guilt,  but  inconsistent  with  any  other  rational  conclusioii, 
and  each  fact  necessary  to  the  conclusion  sought  to  be  estab- 
lished, must  be  proved  by  competent  evidence  beyond  a  rea- 
sonable doubt.  All  the  facts  nmst  be  consistent  with  each 
other  and  witli  the  main  fact  sought  to  be  proved,  and  the 
circumstances  taken  together  must  be  of  a  conclusive  nature, 
and  leading  on  the  whole  to  a  satisfactory  conclusion  which 
produces  a  reasonable  and  moral  certainty  that  the  prisoner, 
and  no  other,  committed  the  offence  charged,  or  that  the 
prisoner  aided,  and  abetted,  and  assisted  in  the  commission 
of  such  oflfence. 

*'  Fifth.  Before  tlie  prisoner  can  ])e  held  accountable  for  the 
acts,  threats  or  words  of  Freeland,  or  any  other  person,  it 
must  plainly  and  manifestly  appear,  by  the  evidence,  that 
there  was  a  common  purpose,  design  or  agreement  between 
the  parties,  and  it  must  also  appear  by  the  proof  whait  that 
common  design,  purpose  or  agreement  was,  and  that  the 
common  purpose,  design  or  agreement  was  unlawful,  and  it 
must  also  appear  that  the  prisoner  was  a  party  to  the  design, 
purpose  or  agreement,  to  which  the  words,  acts  or  threats  of 
Freeland,  or  such  other  persons  related. 

"  Sixth.  Before  the  prisoner  can  be  held  accountable  for  the 
acts  of  Freeland.  or  any  other  person,  it  must  appear  to  the 
Jury  by  evidence  (and  of  this  as  well  as  all  other  facts  thereof, 
must  be  satisfied  beyond  a  reasonable  doubt.)  that  such  acts 
were  strictly  in  prosecution  of  the  purpose  for  wliich  the 
party  assembled;  for  if  three  persons  go  out  to  commit  a 
felony,  and  one  of  these,  unknown  to  the  others,  puts  a  pistol 
in  his  pocket,  and  commits  a  felony  of  another  kind,  such  as 
murder,  the  two  who  did  not  concur  in  this  second  felony, 
will  not  be  guilty  thereof,  notwithstanding  it  happened  whilst 
they  were  engaged  with  him  in  the  felonious  act  for  which 
they  went  out;  and  it  is  a  question  for  the  Jury  whether  the 
act  done,  was  done  in  tlie  prosecution  of  the  purpose  for 
which  they  assembled,  or  was  independent  ana  outside  of 
such  purpose^  and  without  any  previous  concert. 
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"Seventh.  That  malice  if*  :i  neccssjiry  ingredient  of  the  crime 
of  Murder/' 

The  Court  refuse«l  to  charge  tlie  remainder  of  tliis  seventh 
item  of  the  request,  to-wit : 

"And  Avhere  the  circumstances  of  the  killing,  according  to 
the  evidence,  are  such  as  >vould  raise  a  presumption  of  malice 
under  the  ninth  section  of  the  fourth  division  of  the  Penal 
Code,  as  to  Homicide  in  the  prosecution  of  a  riotous  intent, 
that  that  is  a  presumption  of  fact  which  may  he  rebutted  or 
explained  by  proof,  and  if  the  Jury  believe,  from  all  the  evi- 
dence in  this  case,  that  the  prisoner  was  not  in  fact  actuated 
bv  malice,  then  he  is  not  guilty  of  Murder  under  that  section 
of  the  Penal  Code.' 

Eiglit.  The  Court  resumed  tlu?  charges,  requested  by  the 
defendant's  counsel,  as  follows  ; 

*' Where  several  persons  are  present  at  the  killing  of  a 
man,  they  may  be  guilty  of  different  degrees  of  Homicide,  as 
one  of  Murder,  and  anotlier  of  Manslaughter,  but  a  person  may 
be  present,  and  if  not  aiding  and  abetting,  ])e  neither  principal 
in  the  first  or  second  degree,  or  accessory,  as  if  A.  be  present 
at  a  murder  and  take  no  part  in  it,  nor  endeavor  to  prevent 
it  or  to  apprehend  the  felon,  this  conduct,  though  highly 
criminal,  ivill  not,  of  itself,  render  him  eitlier  principal  or 
accessory." 

"Xinth.  To  impeach  a  witness  by  showing  that  he  has  made 
contradictory  statements,  it  is  not  necessary  that  he  deny  the 
declarations  imputed  to  him.  It  may  be  done  when  he  says 
he  does  not  recollect,  if  the  subject-matter  of  the  conversa- 
tions relative  to  the  issue.  If  Jeremiah  Freeland  stated  that 
he  did  not  recollect  having  a  certain  conversation  with  Harde- 
man Bone,  and  it  is  shown  by  the  proof  that  he  did  have  the 
conversation,  if  the  conversation  is  relevant  to  the  issue,  then 
he  is  successfully  impeached."  Here  the  Court  added  :  ''If 
the  Jury  shall  believe  that  he  testified  falsely  when  ho  said 
that  he  did  not  recollect  the  conversation."  The  Court, 
resuming  the  request,  charged  also :  '*  And  if  the  conversation 
had  reference  to  the  distance  that  Jeremiah  Freeland  was 
from  where  tlie  deceased  came  to  his  death,  then  the  conver- 
%tion  was  material  to  the  issue.' 

**  Tenth.  Where  a  witness  testifies  falsely  as  to  n  leading 
&ct,  respecting  which  there  could  be  no  mistake  or  misap- 
prehension bv  him.  he  is  not  entitled  to  any  credit  in  any 
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of  his  testimony.  If  it  has  been  shown  to  the  Jury  that 
Jeremiah  Freeland,  at  one  time,  testified  that,  during  the 
time  Isaac  Freeland  and  deceased  were  engaged  in  fighting, 
William  Braunon  patted  his  father,  Isaac  Freeland,  on  the 
back,  and,  at  another  time,  testified  tliat  it  was  Jacob  Petty- 
john that  patted  Isaac  Freeland  on  the  back,  the  Court 
charges  you  that  that  is  a  leading  fact. 

"Eleventh.  In  a  criminal  case  the  Jury  are  the  judges  of 
the  Law  as  well  as  the  fact,  and  each  juror  is  accountable 
for  the  verdict  of  the  body;  and  if  any  one  of  the  Jury  should 
not  be  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  the 
prisoner,  they  could  not  convict  him,"  to  which  the  Court  ad- 
ded, ''that  the  Jury  could  not  render  a  verdict  unless  all 
agreed  on  the  verdict,"  and  then  resumed  the  request  to 
charge : 

''Twelfth.  It  is  not  in  every  homicide,  where  the  persons 
present  aiding  and  abetting  the  actual  perpetrator  of  the 
homicide  are  guilty  of  Murder.  If  a  sudden  fight  spring  up 
between  two  men  and  the  spectators,  or  those  standing 
around,  eiK'ounige  one  party  by  hallooing  hurrah,  or  other- 
wise, believing  it  to  be  a  mere  fight,  and  not  knowing  that 
the  party  they  encourage  is  killing  the  other,  and  such  pwty 
actually  kills  the  other  without  the  knowledge  or  concurrence 
of  such  spectators  or  by-standers,  while  it  is  Murder  in  the 
actual  slayer,  it  would  only  bo  Involuntary  Manslaughter  in 
the  commission  of  an  unlawful  act  in  such  spectators.  And 
if  in  this  case  the  Jury  believe  that  the  Freeland  crowd  pur- 
sued the  Buise  crowd,  to  whip  old  William  Buise,  and  that 
they  passed  Claiboni  Vaughan  in  the  road,  and  went  up  to 
William  Buise,  and  that  William  Buise,  after  striking  Isaac 
Freeland  with  a  stick,  ran  off  and  the  Freeland  crowd  pur- 
sued him  until  the  object  of  the  pursuit  was  either  accom^ 
plished  or  frustrated,  and  that  then  the  Freeland  crowd  turn- 
ed round  and  started  home,  and  Isaac  Freeland  got  into  a 
fight  with  Claiboni  Vaughan,  and  that  prisoner  encouraged 
Freeland  in  the  fight,  believing  and  supposing  that  it  was  a 
mere  fight,  and  not  knowing  that  Freeland  was  killing  Vaugh- 
an, then  the  prisoner  is  not  guilty  of  Murder,  but  is  guilty 
of  Involuntary  Manslaughter  in  the  wmmission  of  an  unlaw- 
ful act.  " 

When  the  presiding  Judge  had  finished  charging  the  re- 
quests of  defendant's  counsel,  as  aforesaid,  without  being 
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requested  by  eitlier  party,  but  stating  it  to  bo  in  explanution 
of  the  cbiirgcs  given  at  the  rociucst  of  counpol  for  defendant, 
and  for  the  purpose  of  simplifying  the  same,  he  proceeded  to 
charge  the  Jury,  further,  ms  follows : 

''ft  is  material  that  the  Jury  onfjuire,  ulien  and  under 
what  circumstances  the  deceased  was  killed.  If  he  was  not 
killed  by  Isaac  Freeland,  whilst  Isjiac  Freeland  ajid  those 
with  liim  were  engaged  in  the  prosecution  of  a  riotous  intent, 
but  was  killed  in  a  sudden  fight  which  occurred  between  him 
and  Isaac  Freeland,  then  the  Court  charges  you  that,  al- 
though Freeland  may  have  engaged  in  the  fight,  of  malice 
and  with  intent  to  kill,  and  the  prisoner,  free  from  such  mal- 
ice and  intent  to  kill,  may  have  taken  sides  with  Freeland, 
and  encouraged  him  by  words,  yet  he  would  not  be  guilty  of 
Murder;  in  such  a  case,  the  prisoner  would  be  guilty  of  In- 
voluntary Manslaughter  in  the  commission  of  an  unlawful 
act.  In  trials  of  fact,  the  fact  may  be  proved  directly  by 
thosu  who  speak  from  their  own  actual,  personal  knowledge 
of  its  existence;  this  is  called  direct  or  positive  testimony. 
Or  the  fact  to  be  proved,  may  bo  inferred  from  other  facts 
satisfactorily  proven:  this  is  what  is  termed  circumstantial 
evidence.  A  verdict  may  well  bo  founded  on  circumstantial 
evidence  alone,  and  circumstances  often  lead  to  a  conclusion 
as  satisfactory  as  direct  evidence  can  produce.  All  the  facts 
in  this  case,  which  are  established  before  you  by  competent 
and  satisfactory  evidence,  whether  direct  or  circumstantijil, 
it  is  your  duty  to  find  proved. 

The  Jury  returned  a  verdict,  fijiding  the  defendant  guilty 
of  Murder,  as  principal  in  the  scccmd  degree.  Counsel  for 
the  defendant  then  made  a  motion  for  a  new  trial  in  said  case, 
on  the  following  grounds : 

1.  Because  the  verdict  of  tlu*  Jury  was  contrary  to  law 
and  evidence. 

2.  Because  the  verdict  was  strongly  and  decidedly  against 
the  weight  of  the  evidence. 

'in  Because  there  was  no  evidence  that  the  defendant  aided 
and  abetted  in  the  killing  of  deceased. 

4.  Because  there  was  no  evidence  that  the  defendant  was 
present  at  all  at  the  killing  of  deceased,  except  the  ev- 
idence of  Jeremiah  Freeland,  who  was  successfully  im- 
peached by  other  testimony. 

5.  Because  there  is  no  sufficient  evidence  of  a  combination 
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'  or  con:*piracy  among  the  pursuing  party,  for  any  com- 
mon purpose  or  design ;  and  if  any  common  design  was 
shown  nt  all,  it  was  a  design  different  from  killing  or 
injuring  deceased.  On  the  contrary,  the  evidence 
showed  that  there  was  no  common  cause  of  quarrel  be- 
tween the  two  crowds,  some  of  the  members  of  each 
crdwd  being  friendly,  especially  the  defendant  and  de- 
ceased. 

(5.  Because,  if  any  common  purpose  or  design  was  shown 
by  the  evidence,  the  evidence  also  showed  tliat  that 
common  design  or  purpose  was  accomplished  or  frustra- 
ted before  the  deceased  and  Isaac  Freeland  had  the  fight 
which  resulted  in  deceased's  death,  and  that  that  diflS- 
culty  was  collateral  to,  and  outside  of  the  design;  and 
the  evidence  does  not  show  that  the  defendant  aided 
and  abetted  Isaac  Freeland  in  the  fight  with  deceased, 
and  if  it  did,  it  does  not  show  that  defendant  knew  thai 
Freeland  intended  to  kill,  or  was  killing  or  stabbing 
deceased ;  and,  in  these  particulars,  the  verdict  is  di- 
rectly contrary  to  the  charge  of  the  Court. 

7.  Because  the  Court  erred  in  admitting  evidence  about 
the  quarreling  and  fighting  at  the  Court  Ground  on  the 
day  of  the  killing,  at  night,  counsel  for  tlie  defendant 
objecting  to  such  evidence. 

S.  Because  the  Court  erred  in  this,  to-wit:  When  the 
Solicitor  General  had  examined  Abraham  Buise,  a 
witness  tor  the  State,  and  was  in  the  act  of  turning 
him  over  to  the  defendant's  counsel,  the  Court  reque^jt- 
cd  the  Solicitor  General  to  ask  the  witness  a  question, 
in  answer  to  which,  the  witness  located  the  place  froiA 
which  the  noise  and  words,  &c.,  testified  to  by  him. 
proceeded,  which  place  was  the  spot  where  he  left  de- 
ceased in  the  road ;  to  which  request  of  the  Court  the 
Solicitor  (xeneral  replied  that  he  had  shown  that  by 
Wiley  Vaughan ;  the  Court  repeated  the  i*equcst,  and 
the  Solicitor  General  asked  the  question,  at  the  sugges- 
tion and  request  of  the  Court. 

0.  Because  the  Court  erred  in  aJmilting  iu  evidence  the 
following  statement  of  Abraham  Buise,  a  witness  for 
the  State,  to-wit :  '*  I  heard  a  noise  as  if  some  person 
was  kicking  or  knocking  him  (meaning  the  deceased)' 
in  the  back,"  counsel  for  defendant  objecting  to  the 
mode  of  describing  the  noise.  \ 


ATLANTA,  AUGUST  TERM,  1860.  267 


ifcGionii  vs.  The  State  of  Georgit. 

10.  Becauso  the  Court  erred  in  refusing  to  charge  as  re- 
quested by  the  defendant's  counsel:  That  where  the 
circumstances  of  the  killing,  according  to  the  evidence, 
are  such  as  would  raise  a  presumption  of  malice,  under 
the  9th  Section  of  the  4th  Division  of  the  Penal  Code, 
as  to  homicide  in  the  prosecution  of  a  riotous  intent, 
that  it  is  a  presumption  of  fact  which  may  be  explained 
by  proof,  and  if  the  Jury  believe  from  the  evidence 
that  the  defendant  was  not,  in  fact,  actuated  by  malice, 
then  he  is  not  guilty  of  Murder  under  tliat  section  of 
the  Code. 

11.  Because  the  Court  erred  in  reading  to  the  Jury  the 
definition  of  a  riot  from  the  Penal  Code,  and  charging 
the  Jury  in  explanation  of  riotous  intent  under  the  9th 
Section  of  the  4th  Division  of  the  Code,  as  follows : 
^^  Riotous  intent  means  an  intent  to  do  an  unlawful  act 
of  violence,  or  any  other  act,  in  a  violent  and  tumul- 
tuous manner,  in  which  intent  two  or  more  persons  must 
be  joined,*'  said  charge  having  no  application  to  this 
case;  and  because  the  whole  charge  of  the  Court, 
except  that  portion  given  at  the  request  of  defendant's 
counsel,  was  contrary  to  Law. 

The  presiding  Judge  overruled  the  motion  and  refused  » 
new  trial,  and  defendant's  counsel  excepted. 

Counsel  for  defendant  then  moved  the  Court  to  commute 
the  punishment  of  the  defendant  from  death  to  that  of  per- 
petual Penitentiary  confinement,  which  the  Court  refused  to 
do,  remarking  at  the  same  time,  that  he  would  gladly  do  so, 
if  the  circumstances  of  the  case  would  admit  of  it,  but  be- 
lieving that  this  Wiis  not  such  a  case  of  circumstantial  evi- 
denco  alone  as  was  contemplated  by  the  Statute,  he  felt 
constrained  to  refuse  to  commute  the  punishment :  the  defend- 
ant's counsel  excepted. 

The  presiding  Judge  then  passed  sentence  upon  the  pris- 
oner, directing  his  execution  to  bo  done  '^ publicly,''  and  at 
the  place  of  "public"  execution;  and  defendant's  counsel 
excepted. 

These  rulings  of  the  Court,  refusing  a  new  trial ;  refusing 
a  commntation  of  the  defendant's  punishment,  and  in  direct^ 
ing his  execution  to  be  "public,"  constitute  the  errors  as 
signed  in  this  case. 
17 


268         .  SUPREME  COURT  OF  GSORQIA. 


McGinn  is  vs.  The  State  of  Qeorgin. 


J.  R.  Brown  and  H.  P.  Bell,  for  plaintiffs,  in  error. 

Wm.  Philips,  Solicitor  General,  contra. 

By  the  Court, — Lumpkin,  J.,  delivering  the  opinion. 

Wo  do  not  deem  it  necessary  or  proper  to  discuss,  separate- 
ly and  at  length,  all  the  grounds  taken  in  this  writ  of  error. 

The  defendant  has  been  tried  and  convicted  as  principal, 
in  the  second  degree,  for  the  murder  of  Claiborn  Vaughan, 
one  Isaac  Frccland  having  been  condemned  and  ezccated  as 
the  actual  perpetrator  of  the  deed. 

To  better  understand  the  questions  of  Law  in  the  case,  it 
is  well  to  consider,  first,  whether  the  verdict  is  contrary  to 
the  evidence.  I  will  state  the  testimony  briefly,  omitting  all 
minor  facts  and  circumstances  which  do  not  materially  affect 
the  case : 

In  August,  1858,  there  was  a  gathering  in  Forsyth  coun- 
ty, at  a  place  called  Wild-Cat  Court  Ground.  Amongst  the 
crowd,  thus  assembled,  there  appears  to  have  been  some  half 
dozen  South  Carolinians,  and  they  constituted,  what  is  called 
in  the  evidence,  the  Buise  Crowd.  The  accused  belonged  to 
what  was  designated  as  the  Freeland  Crowd.  Claiborn 
Vaughan,  the  man  killed,  was  a  South  Carolinian.  The 
defendant  and  one  Abraham  Buise  had  had  a  fight  late  that 
evening,  in  which  McGinnis  got  the  best  of  it.  Indeed  his 
whole  conduct,  on  that  occasion,  was  that  of  the  bravado 
«nd  the  bully;  and  notwithstanding  Isaac  Freeland  acted 
a  more  prominent  part  than  McGinnis  in  the  subsequent 
scene  of  the  tragedy,  yet  it  was  not  so  in  the  beginning,  for 
at  the  Court  Ground,  and  up  to  the  time  of  the  departure  of 
the  Buise  party,  the  conduct  of  Isaac  Freeland  was  rather 
that  of  a  peace-maker  than  otherwise. 

It  is  important  to  ascertain  the  feelings  of  McGinnis  to- 
ward the  Buise  crowd.  For  although  there  appears  to  have 
been  no  personal  ill-will  entertained  by  him  toward  Claiborn 
Vaughan,  still  the  proof  demonstrates  that  his  hostility  ex- 
tended to  the  whole  of  that  crowd.  In  the  course  of  the 
altercations  and  scuffles  between  Abraham  Buise  and  himself 
it  was  agreed  that  they  should  drink  together  and  drop  their 
quarrels ;  and  yet,  while  in  the  act  of  drinking,  McOinnis 
continued  to  repeat,  ^^  drink  your  damned  Carolina  liquor  ;'* 
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and  this  is  the  first  (Icvelopment  of  the  enmity  toward  that 
party,  as  such.  Again :  when  Abraham  Buise  rcfuseil  another 
fight  with  him,  and  was  about  leaving,  Mcttinnis  said,  "if 
you  don't  leave  I  will  kill  the  last  damned  South  Carolinian 
that  is  of  you/'  Hero  the  spirit  of  the  partizan  had  got 
the  mastery  over  all  personal  likes  and  dislikes  ;  and  this  is 
no  new  phase  of  human  nature — with  all  associations  it  is 
enacted  daily  before  our  eyes.  The  Democrat  and  the  Ameri- 
can will  each  forget,  in  a  day,  the  friendship  of  a  long  life- 
time, so  soon  as  his  party  blood  is  boiling.  After  sucli  a 
declaration  or  threat  as  that  just  (juoted,  it  is  needless  to 
invoke  the  former  difficulties  between  McGinnis  and  some  of 
the  Frceland  crowd,  or  the  kindly  relations  which  had  sub- 
sisted^ down  to  the  morning  of  tliat  fatal  day.  between  him- 
«elf  and  Claiborn  Vaughan. 

The  Buise  party  left,  all  in  the  right  direction  for  their 
respective  homes.  Abraham  Buise  turned  out  of  the  main 
road  to  a  spring  to  get  a  drink  of  water,  while  these,  Mc- 
Ginnis and  the  opposite  party,  started  in  the  same  direction, 
but  going  directly  from  their  respective  homes.  They  began 
to  curse  the  Buise  party,  telling  them  "they  had  better  go 
home^  for  that  they  were  all  run  from  their  county  for  steal- 
ing or  forgery,  or  some  othei-  damned  meanness."  Old  man 
Boise  replied  to  McGinnis,  "that  he  was  a  damned  old  Peni- 
tentiary convict.''  And  from  this  response,  we  gather  that 
McGinnis  was  the  spokesman  and  leader  of  his  gang. 

The  Buise  crowd  proccedetl  some  seventy-five  or  one  hun- 
dred yards  and  halted,  one  of  them  returning  to  get  the  shot- 
bag  he  had  left  at  the  spring,  and  old  man  Fiuisc's  bridle. 
The  Frceland  crowd  went  back  to  the  Court  Ground.  Soon 
they  were  observed  coming  back  with  a  torch-light,  shouting 
and  singing  like  drunken  men:  "Walk,  Tom  Walker,  walk 
away,  we'll  make  the  damned  South  Carolinians  walkaway." 
The  Buise  party  set  off  and  got  some  cjuarter  of  a  mile 
ahead.  The  pursuing  party,  after  momentarily  halting,  some 
forty  yards  distant,  approached  them  rapidly.  One  of  the 
witnesses  testifies  that  it  was  McGinnis  who  exhibited  a  woimd 
upon  his  head  and  asked  several  if  they  had  stricken  him. 
Bat  the  weight  of  the  evidence  is,  that  it  was  Isaac  Frceland 
who  made  this  inquiry.  AVhen  Isaac  Frceland  interrogated 
old  Wm.  Buise  about  the  matter,  he  struck  him  one  or  two 
blows  with  his  stick,  when  he,  and  most  of  his  crowd,  fled 
tad  Goneeftled  themaelres. 
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The  pursuing  party  had  passed  Claiborn  Vaughan  upon  his 
horse  in  the  road,  and  after  the  affair  between  Isaac  Freeland 
and  Wm.  Buise,  the  former  returned  to  vrhere  Claiborn 
Vaughan  was,  and  addressing  him  as  Wiley  Vaughan — who 
was  in  the  company — ^lie  said:  *'I8  this  Wiley  Vaughan,  the 
rascal  who  struck  me  witli  a  stick?"  Claiborn  Vaughan  re- 
plied: " I  am  not  Wiley  Vaughan,  but  Claiborn  Vaughan." 
Isaac  Freeland  said:  "You  are  a  damned  South  Carolinian, 
and  with  that  crowd."  Claiborn  Vaughan  answered:  "I 
am  a  South  Carolinian,  and  with  that  crowd,  but  took  no 
part  in  their  fighting  scrape."  Isaac  Freeland  retorted: 
**  We  take  in  all  South  Carolinians,"  or  "it  is  South  Caroli- 
na blood  wo  are  after."  Both  expressions  may  have  been 
used. 

And  now  the  fatal  catastrophe  ensued ;  Claiborn  Vaughan 
was  stricken  down ;  whether  he  was  dismounted  at  the  time, 
or  was  knocked  off  his  horse,  is  not  certain.  And  now  the 
shout  of  encouragement  was  heard:  "hurrah,  Frcelandl 
hurrah,  Freeland!"  Claiborn  Vaughan  cried:  "Boys,  I'm 
murdered."  Next,  "murder,  murder,"  the  last  wail  in  a 
choking  voice,  as  his  life-blood  was  fast  ebbing  out  to  glut 
the  vengeance  of  an  infuriate  mob !  Isaac  Freeland,  witn  a 
callousness  without  a  parallel,  >?aid:  "are  you  dead,  God 
damn  you,  old  man,"  or  "old  fellow!"  McGinnis  was  there 
all  this  time. 

After  Isaac  Freeland  had  left  his  victim,  McGinnis  being 
near,  some  noise  was  heard  like  scuffling  or,  as  one  of 
the  witnesses  described  it,  as  if  some  one  was  knocking  or 
kicking  the  body  of  another.  When  McGinnis  joined  his 
crowd,  and  the  question  was  asked  if  there  was  not  some 
fighting  back  there  where  Claiborn  Vaughan  was  murdered, 
he  replied,  "no,  there  was  nothing  wrong,"  or  "nothing  the 
matter."  The  last  sight  seen  of  Claiborn  Vaughan  that 
night,  he  was  on  his  all-fours. 

For  the  sake  of  our  common  humanity,  I  shall  assume,  in 
this  opinion,  although  there  is  strong  testimony  to  the  con^ 
trary,  that  after  the  brutal  butchery  of  the  unoffending  man, 
by  Isaac  Freeland,  that  no  more  violence  was  inflicted  upoir 
his  person.  He  was  stabbed  in  thirteen  places ;  the  jugular 
vein  being  almost  cut  asunder,  and  done,  probably,  with 
the  knife  of  Isaac  Freeland,  while  his  helpless  and  im* 
ploring  victim  was  prostrate  on  his  back,  and  his  batcher 
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a-straddlo  of  him.  The  wounds  upon  the  body  of  the  de- 
ceased, as  well  as  the  bloo<l  upon  the  pantaloons  of  Isaac 
Freeland,  justify  the  foregoing  supposition.  There  could  be 
no  motive  for  stamping  one  even  thus  pierced  and  hacked  to 
pieces,  except  as  we  would  a  slaughtered  swine  or  beef-cattle, 
to  drain  the  last  drop  of  blood  from  the  bodv. 

So  much  for  the  evidence  in  this  case.  In  the  opinion  of 
this  Court,  it  fully  authorized  the  finding  of  the  Jury,  that  the 
defendant  was  present  aiding  and  abetting  in  this  horrible 
homicide.  If  it  be  asked  what  motive  had  McGinnis  in  aid- 
ing and  abetting  in  killing  Claiborn  Vaughan,  I  reply,  what 
motive  had  Isaac  Freeland  for  killing  him?  Did  the  Court 
err  in  the  administration  of  the  Law  in  this  case  ? 

1.  It  is  assigned  as  error,  that  tlio  Court  admitted  evidence 
of  the  quarreling  and  fighting  at  the  Court  Ground  on  tlie 
day  prece<ling  the  killing. 

^hc  answer  to  this  complaint  is  twofohl :  In  the  first  place, 
it  was  necessary  to  let  in  this  proof  in  order  lo  imderstand  the 
state  of  feeling  which  actuated  the  various  persons  who  were 
engaged  in  this  transaction,  and  which  finally  separated  them 
into  two  distinct  crowds.  Testimony  had  already  been  ad- 
mitted, not  only  to  show  the  absence  of  any  bad  feeling  on 
the  part  of  McGinnis  toward  Claiborn  A^aughan,  but  also  to 
establish  that  difficulties  had  i>reviou?ly  e?:istod  between  Mc- 
<jinnis,  Freeland  and  others  on  that  side,  and  which  contin- 
ued down  to  the  day  of  the  h(^micide.  It  was  right  and 
proper,  then,  to  prove  how  all  these  previous  relations  had 
been  merged  and  forgotten,  as  manifested  by  the  occurrences 
of  that  day,  and  how  new  combinations  had,  for  the  time  at 
leut,  taken  their  places. 

But,  secondly,  from  the  first  difficulty  between  McGinnis 
and  Abraham  Euise,  until  the  curtain  fell  over  the  gory  corse 
of  Claiborn  Vaughan,  it  was  one  continuous  controversy, 
smothered  awhile,  occasionally,  and  then  breaking  out  "Nvith 
renewed  violence,  and  spreading  and  enlarging  at  every  re- 
currence, until  the  Savannah  River  became  the  line  of  divi- 
sion between  the  parties. 

2.  It  is  assigned  as  error,  that,  by  the  direction  of  the 
Comrt,  the  Solicitor  General  was  compelled  to  ask  the  witness, 
Abraham  Buisc,  a  question.  We  have  already  held  that  it 
18  not  wrong  for  the  presiding  Judge  himself  to  interrogate 
die  witneues.     It  is  not  only  his  privilege  to  do  this,  but,  we 
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apprehend,  his  duty  likewise,  whenever  he  desires  to  ascer- 
tain a  fact  with  a  view  to  the  correct  administration  of  the 
Law.  If  the  Judge  himself  may  propound  questions  for  the 
purpose  of  eliciting  the  truth  upon  any  given  point,  he  may 
direct  the  State's  officer  to  do  so. 

3.  As  to  objection  to  the  testimony  of  Abraham  Buise, 
that,  after  Isaac  Frccland  had  left  the  deceased,  when  McGin- 
nis  lingered  behind,  ho  heard,  from  his  retreat  by  the  road- 
side, to  which  he  had  fled,  ''a  noise  like  some  one  was  kick- 
ing or  knocking  Claiborn  Vaughau,"  what  was  there  WTong 
in  that?  It  is  argued  that  the  illustration  was  too  personal 
in  its  application.  It  was  just  what  it  should  have  been. 
The  witness  may  have  been  mistaken.  It  was  for  the  Jury 
to  judge  of  that. 

4.  There  is  but  a  single  ground  taken  iu  the  motion  for  a  new 
trial  that  has  any  apparent  merit  in  it,  and  that,  we  think,  is 
founded  in  a  total  misapprehension  of  the  true  meaning  of 
the  9th  Section  of  the  4th  Division  of  the  Penal  Code.  It 
is  the  section  which  treats  of  involuntary  Manslaughter.  It 
declares  that  '"Involuntary  Manslaughter  shall  consist  in 
the  killing  of  a  human  being  without  any  intention  to  do  so; 
but  in  the  commission  of  an  unlawful  act  or  a  lawful  act 
which  probably  might  produce  such  a  consequence,  in  an  un- 
lawful manner."  And  then  follows  this  important  qualifica- 
tion: "Provided,  ahvat/s^  that  where  such  involuntary  kill- 
ing shall  happen  in  the  commission  c)f  an  unlawful  act,  which, 
in  its  consequences,  naturally  tends  to  destroy  the  life  of  a 
human  being,  or  is  committed  in  the  prosecution  of  a  riotous 
intenty  or  of  a  crime  punishable  by  death  or  confinement  in  the 
Pentitentiary.  the  offence  nhall  he  deemed  and  adjudged  to 
be  Murder.*' 

The  charge  requested  was,  that  the  presimiption  of  malice, 
arising  from  tho  circumstances  to  which  this  section  refers, 
was  a  fact,  and  one  which  might  bo  rebutted  by  proof. 

Such  is  not  our  interpretation  of  the  Code.  Whenever 
the  life  of  a  human  being  ib  destroyed,  under  the  state  of 
facts  contemplated  by  this  section,  tho  offence  shall  be 
deemed  Murder,  and  such  is  the  judgment  which  the  Law 
pronounces  upon  it.  Suppose  the  life  of  a  human  being  is 
destroyed  where  no  considerable  provocation  appears,  and 
where  all  the  circumstances  of  the  killing  show  an  abandoned 
and  malignant  heart,  is  not  the  offence  Murder  ?     And  is  not 
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this  the  stern  jadgmcnt  of  the  Statute,  wholly  irrespective  of 
the  pa8t  or  present  relations  subsisting  between  the  slayer 
and  the  slain  ?  If  I  discharge  a  loaded  gun  or  pistol  at  a 
crowd  and  kill  my  best  friend,  is  not  this  Murder  ?  Who 
ever  doubted  it  ?  Just  so  where  the  killing  is  committed  in 
the  prosecution  of  a  riotous  intent. 

If  two  or  more  persons  assemble  in  some  public  place,  and 
having  prepared  a  balloon,  seize  and  fasten  to  it  the  first 
passer-by  and  cause  it  to  ascend  for  the  amusement  of  the 
multitude,  and  by  some  casualty  death  ensues,  is  it  any  de- 
fence to  allege  and  prove  that  the  rioters  were  not  actuated 
by  any  personal  ill-will  toward  the  victim  of  their  reckless 
«port  i  On  the  contrary,  the  Code  declares  that  each  and 
every  one  concerned  shall  be  guilty  of  the  crime  of  Murder, 
lad,  upon  conviction,  shall  be  hung  by  the  neck  till  they  are 
'lead.  It  refuses  to  show  pity  to  t-hosc  who  were  deaf  to  the 
appeals  for  mercy  and  the  tortures  and  suiTerings  and  dying 
agonies  of  others. 

The  instructions  of  the  Court  were  far  more  favorable  to 
the  prisoner  than  ho  was  entitled  to  under  the  Law.  The 
riotous  intent  of  this  Frecland  crowd,  to  perpetrate  an  un- 
lawful act,  was  fully  and  satisfactorily  established.  What 
their  precise  purpose  was  we  are  left  to  conjecture.  Perhaps 
they  had  no  very  definite  plan  themselves.  It  was  to  chase 
away  and  beat,  or  otherwise  maltreat  the  South  Carolinians, 
and  to  use  their  own  dialect,  to  take  their  blood — and  most 
wantonly  and  wickedly  did.  They  imbrued  their  hands  in 
the  life-blood  of  an  unoffending  man.  I  say  their  hands,  for 
the  hand  of  one  was  the  hand  of  each  and  all,  It  is  imma- 
terial who  inflicted  the  mortal  wounds.  The  rest  were  stand- 
ing around  hurraing  their  comrade,  and  by  their  presence 
frightening  off  and  keeping  away  the  friends  of  the  deceased, 
who  might,  but  for  them,  have  come  to  his  rescue.  All  are, 
in  the  eye  of  the  Law,  equally  guilty,  and  all  are  like  punish- 
able. 

We  concur  with  the  Court,  that  this  conviction  was  not 
founded  upon  circumstantial  evidence,  and  that  he  had  no 
iiflcretion  as  to  the  mode  of  punishment. 

The  execution,  we  hold,  should  have  been  under  the  Act 
of  1859. 


SUPREMB  COURT  OF  GEOBOIA. 

XcOioiiis  «#.  The  Stale  of  Qeoiirit. 


JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  C<rart; 
that  the  Judgment  of  the  Court  below  be  affirmed,  except  u 
to  the  public  execution  of  the  prisoner. 
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1.  An  application  lor  a  certiiicate,  to  prevent  damages  hcin^j;  assessed  under 
the  Act  o(  1S15,  creating  the  Supreme  Court,  mmM  he  made  during  th«- 
Term  at  which  lint  Judgment  wns  rendered. 

2  The  party  may  apply  in  advance  of  the  decision,  and  the  proper  time  (t)r 
doiojET  this  iv  when  the  case  i»  argued. 

Trover,  ia  Coweta  Superior  Court.  D<^cided  by  Judge 
Bull,  at  the  September  Term,  1859. 

On  the  14tli  of  August,  1849,  Napoleon  B.  Goodwyn 
instituted  an  action  of  Trover  against  Nancy  Goodwyn,  to 
recover  damages  for  the  alleged  conversion  of  twelve  ne- 
gro slaves,  and  on  the  final  trial  of  said  case — on  the  10th 
of  March,  1859 — the  Jury  returned  a  verdict  in  favor  of  the 
plaintiif  for  ten  thousand  dollars,  to  be  discharged  by  the 
delivery  of  the  negroes  in  dispute,  within  thirty  days,  and 
also  the  sum  of  two  thousand  dollars  for  the  hire  of  said 
slaves. 

Nancy  Goodwyn  filed  her  bond,  with  security,  for  the  pur- 
pose of  suspending  the  execution  of  said  Judgment,  and 
carried  said  case  to  the  Supreme  Court,  and  upon  the  hear* 
ing,  the  Judgment  of  the  Court  below  was  affirmed  by  the 
Supreme  Court. 

Neither  of  the  Judges  of  the  Supreme  Court  were  applied 
to,  or  gave  any  certificate  during  the  Term  at  which  the  case 
was  heard  and  determined,  as  to  whether,  in  their  opinion,  the 
said  case  was  carried  up  by  Nancy  Goodwyn  for  delay,  but 
after  the  Judges  had  gone  home,  two  of  them,  to- wit:  Judges 
Lumpkin  and  Benning,  certified  that,  in  their  opinion,  the 
case  was  not  carried  up  for  delay. 

Under  this  state  of  facts,  the  counsel  for  Napoleon  B. 
Goodwyn,  at  the  September  Term,  1859,  of  Coweta  Superior 
Court,  moved  to  make  the  Judgment  of  the  Supreme  Court 
the  Judgment  of  the  said  Superior  Court,  and  also  for  leave 
to  sign  up  Judgment  against  the  said  Nancy  Goodwyn  and 
her  securities  for  the  amount  of  said  Judgment,  and  ten  per 
cent,  damages  on  the  principal  sum,  for  delay  in  taking  up 
tbe  case  as  aforesaid. 

This  motion  was  resisted  by  counsel  for  Nancy  Goodwyn 
<m  two  ffroonds : 

'  18  : 
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1.  Because  the  Judgment  was  founded  on  a  verdict  in  an 
action  of  Trover,  which  verdict  was  in  the  alternative, 
and  was  not  for  such  a  sum  certain  and  fixed,  within 
the  meaning  of  the  Law,  as  allowed  damages  to  he 
given. 

2.  Because  two  of  the  Judges  of  the  Supreme  Court  had 
certified,  as  herein  before  stated,  and  their  certificates 
were  presented  to  the  Court. 

The  presiding  Judge  granted  the  motion  of  Napoleon  B. 
Goodwyn's  counsel,  and  gave  Judgment  accordingly,  and 
this  decision  is  the  error  assigned  in  this  case. 

PowKLL,  for  the  plaintiff  in  error. 

Buchanan,  for  the  defendant  in  error. 

By  the  Corurt. — Lumpkin,  J.,  delivering  the  opinion. 

By  the  5th  Section  of  the  Act  of  1846,  organizing  thi* 
Court,  it  is  provided  that:  "If  the  decision  and  Judgment 
of  the  Court  below  be  for  a  sum  certain,  and  be  affifmed  in 
the  Supreme  Court,  the  plaintiff  may,  in  the  Superior  Court, 
enter  Judgment  against  the  defendant  and  his  Beciirities  for 
the  amount  of  principal,  interest  and  cost,  as  shall  be  con- 
fessed or  found  by  the  Jury,  and  ten  per  cent,  damages  on 
the  principal  sum,  and  have  execution  immediately  after  the 
decision  of  the  Supreme  Court,  so  certified  as  aforesaid: 
Provided,  that,  if  any  one  or  more  of  the  Judges  of  the 
Supreme  Court  shall  certify  that,  in  his  or  their  opinion. 
Buch  cause  was  not  taken  up  for  delay  only,  then,  and  in 
such  cases,  the  damages  shall  not  be  allowed." 

Li  the  case  of  Andrew  Turner  against  William  Collins, 
(8  Q-eo.  Hep,,  436)  this  Court  held,  that  application  for  the 
certificate  must  be  made  during  the  Term  at  which  the  decis- 
ion was  rendered.     That  decision  must  control  this  case. 

We  do  not  feel  called  upon  to  review  the  grounds  for  the 
oonstruction  thus  early  put  upon  the  Statute.  The  decision, 
itself,  must  stand  for  a  reason,  until  changed  by  the  Legis^ 
lature. 

As  counsel  are  frequently  compelled  to  leave  the  Court 
before  the  Judgment  is  rendered,  it  would  be  a  wise  precau- 
tion to  apply  in  advance  for  the  certificate,  as,  for  instance, 
when  the  case  is  argued,  in  case  the  Judgment  is  advene. 
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JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  bclov  bo  affirmed. 


SIMS  ct  al.  vs.  GOODWYN  et  al. 

Where  a  Judgment  at  Law  is  had  in  an  action  of  Trover,  for  negroes,  by  one  who 
has  not  the  true  title,  and  afterwards  administration  is  taken  upon  the  estate 
of  a  deceased  person  in  whom  is  the  true  title,  and  both  the  plaintiffand 
defendant,  in  ftrft  suit,  are — without  the  subject  of  the  suit — unablo  to  re* 
»poad  to  a  recovery,  a  Court  in  Bkjuity,  upon  the  application  of  the  adminia* 
trator  of  the  true  owner  of  the  property,  will  enjoin  both  plaintiff  and  de- 
fendant, in  the  Trover  suit,  from  the  settlement  and  enforcement  of  the 
Jadgment — not  only  for  the  protection  of  the  property  from  loss,  but  to  pro- 
tect tbe  defendant  in  the  first  suit  from  two  separate  demands  for  the  same 
•object. 

In  Equity,  in  Coweta  Superior  Court.  Decision  by  Judge 
Bull,  at  chambers,  on  the  28th  of  September,  1859. 

John  M.  Sims,  as  the  temporary  administrator  of  Burwell 
Goodwyn,  deceased,  prepared  and  verified  his  Bill  in  Equity 
in  due  form,  in  which  he  alleged  the  facts  following,  to- wit : 

That,  some  time  in  the  year  1835  Burwell  Goodwyn  died 
intestate,  in  the  county  of  Brunswick  and  State  of  Virginia ; 
that,  at  the  time  of  his  death,  and  for  several  years  previous 
to  that  time,  the  said  Burwell  Goodwyn  was  seized  and  pos- 
tetsed,  as  of  his  own  just  right  and  property,  of  three  negro 
slaTes,  to-wit :  Winney,  a  woman  of  dark  complexion,  Caro- 
line, a  Tf Oman  of  yellow  complexion,  and  Harriet,  a  woman 
of  yellow  complexion ;  that  said  Winney  had  given  birth  to 
Red,  a  boy  of  dark  complexion,  Julia,  a  girl,  and  Anthony, 
I  boy;  that  said  Caroline  had  given  birth  to  a  cirl-child, 
--^  ^  Martha,  of  yellow  complexion,  and  that  said  Harriet 
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had  given  birth  to  ti  boy-child  by  the  name  of  Joe,  and  one 
by  the  name  of  Albert,  and  a  girl  by  the  name  of  Catharine, 
and  one  by  the  name  of  Caroline,  and  three  infant  children 
whoso  names  were  unknown  to  the  complainant;  that,  at  the 
time  of  drafting  said  bill,  Winney  was  about  fifty-five  years 
old — the  first-named  Caroline  was  dead — Harriet  was  about 
thirty  years  old — Ned  was  about  twenty  years  old — Julia 
was  about  eighteen  years  old — Anthony  was  about  twelve 
years  old — tlie  second-name<l  Caroline  was  about  three  years 
old — Martlia  was  about  twelve  years  old — Joe  was  about 
eleven  years  old — Albert  was  about  eight  years  old — Catha- 
rine was  about  six  years  ol<l,  and  the  ages  of  the  said  three 
infant  children  unknown  to  the  complainant;  that  said  negro 
slaves  were  of  the  aggregate  value  of  eight  thousand  four 
hundred  dollars,  and  of  the  aggregate  annual  value  for  hire 
of  four  hundi'cd  and  thirty-one  dollars;  that  said  Burw^ell 
Goodwyn,  at  the  time  of  his  death,  was  considerably  in  debt, 
and  no  administration  was  ever  taken  out  on  his  estate,  for 
the  reason  that  the  distributees  and  heirs  at  Law  of  said 
estate  were  willing  that  Mrs.  Nancy  Goodwyn,  the  widow  of 
said  deceased,  should  keep  the  possession  of  said  negroes, 
and  use  and  control  the  same  for  the  purpose  of  raising, 
maintaining  and  educating  the  children  of  the  said  Burwell 
Goodwyn,  deceased;  that  the  said  negroes  first  mentioned, 
and  their  subsequent  increase,  were  and  have  been  kept, 
used  and  controlled  by  the  said  Nancy  Goodwyn  from  the 
death  of  said  deceased  up  to  the  time  of  drafting  said  bill, 
for  the  purpose  of  raising  and  educating  the  children  of  de- 
ceased, as  aforesaid,  and  that  the  said  negroes  were  then 
hired  out  by  the  said  Nancy  Goodwyn  to  various  persons  in 
said  county  of  Coweta,  and  constituted  nearly  all  the  means 
of  support  for  her  in  her  old  age — being  then  an  aged  lady : 
that,  in  the  year  of  1849,  Napoleon  B.  Goodwyn  commenced 
his  action  of  Trover,  in  Coweta  Superior  Court,  against  the 
said  Nancy  Goodwyn,  for  all  of  said  negroes  then  in  exist- 
ence, and,  by  an  amendment  of  his  Writ,  had  included  all 
of  their  subsequent  increase,  except  the  infant  child  of  Har- 
riet; that  said  action  of  Trover  had  been  litigated  with  varied 
success  up  to  the  March  Term,  1859,  of  said  Court,  when 
the  said  Napoleon  B.  Goodwyn  obtained  a  verdict  for  the 
sum  of  eight  thousand  dollars  damage,  to  be  discharged  by 
the  delivery  in  twenty  days  of  all  of  said  negroefl,  except 
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Caroline,  who  was  then  dead,  and  the  infant  child  of  Harriet, 
bom  since,  and  also  for  the  sum  of  two  thousand  dollars,  for 
Uie  hire  of  said  negroes;  that  said  Nancy  Goodwyn  sued  out 
a  Writ  of  Error  to  the  Supreme  Court  of  said  State  of 
Georgia,  giving  bond  and  security,  in  order  to  supercede  the 
execution  of  the  judgment  signed  up  on  said  verdict,  and 
that,  on  the  hearing  of  the  caf^e  carried  up  by  said  Writ  of 
Error,  tlio  said  judgment  was  affirmed  by  the  said  Supreme 
Court :  that  a  motion  was  tlien  pending,  and  would  be  pressed, 
to  make  the  said  Judgment  of  tiie  Supreme  Court  the  Judg- 
ment of  the  said  Superior  Court;  that,  if  said  motion  was 
pressed  and  granted,  the  said  Nancy  Goodwyn  would,  unless 
restrained,  turn  over  to  said  Napoleon  B.  Goodwyn  all  of 
said  negroes  in  <lischarge  of  said  verdict,  and  also  pay  off 
<aid  verdict  an<l  judgment  for  liire:  that,  notwithstanding 
said  verdict,  said  negroes  were  then,  at  the  time  of  drafting 
said  bill,  the  just  right  and  pr(»pcrty  of  th<»  estate  of  said  de- 
ceased ;  that  complainant  cannot,  within  the  time  allowed  by 
said  verdict  for  the  delivery  of  said  negroes,  obtain  perma- 
uent  letters  of  administration  on  the  estate  of  said  deceased, 
80  as  to  prosecute  the  riglits  and  protect  the  interests  of  said 
estate;  that,  if  said  negroes  should  be  delivered  over  to  the 
naid  Napoleon  B.  Goodwyu,  he  had  threatened  to  and  would 
run  them  off,  and  remove  himself  out  of  the  limits  of  the 
State  of  Georgia,  and  beyond  the  jurisdiction  of  her  Courts. 
befoi*c  the  complainant  could,  according  to  Law,  obtain  per- 
inaneut  letters  of  administration  so  as  to  prevent  the  same 
by  an  action  at  Law ;  that  said  Napoleon  B.  Goodwyn  is 
wholly  and  entirely  insolvent,  and  much  in  debt,  and  there 
are  judgments  whose  liens  would  attach  upon  said  negro 
slaves  and  thus  involve  said  estate  in  trouble  and  expense, 
and  make  it  more  difficult  to  obtain  the  right  thereof,  rela- 
tive to  said  property;  that  the  complainant  applied  for  and 
daly  obtained  temporary  letters  of  administration  on  said 
estate  on  the  12th  of  September,  1850,  which  were  exhibited 
to  said  bill. 

The  complainant  sought,  by  the  prayer  of  said  bill,  a  dis- 
covery of  the  facts  charged  from  the  said  Nancy  Goodwyti 
and  Napoleon  B.  Goodwyn ;  also,  that  the  said  Napoleon  jB. 
Goodwyn  be  enjoined  from  enforcing  said  verdict  and  judg- 
ment; also,  that  all  of  said  negroes  be,  by  a  decree  of  the 
Cottrt,  delivered  up  to  such  permanent  adminiBtrator  of  said 
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estate  as  may  be  appointed^  and  that  two  thousand  dollars 
hire,  and  the  hire  subsequently  accruing,  be  likewise,  by  n 
decree  of  the  Court,  paid  to  such  permanent  administrator; 
and,  also,  for  general  relief. 

This  bill  was  presented  to  Judge  Bull,  of  the  Coweta  Cir- 
cuit, (Judge  Hammond  being  at  the  time  absent  from  the 
said  Talapoosa  Circuit)  for  his  sanction  and  a  fiat  for  the  in- 
junction prayed  for  in  the  bill. 

Judge  Bull  withheld  his  sanction  and  refused  the  injunc- 
tion, and  that  ruling  is  the  error  complained  of  in  this  case. 

Powell,  Sims  &  B.  IL  Hill,  for  the  plaintiff  in  error. 

Buchanan,  for  the  defendants  in  error. 

By  the  Court. — Lyox,  J.,  delivering  the  opinion. 

Napoleon  B.  Goodwyn,  one  of  the  defendants,  commenced 
an  action  of  Trover,  in  Coweta  Superior  Court,  against  Nancy 
Goodwyn,  the  other  defendant  and  his  mother,  for  the  recot- 
ery  of  certain  negroes,  and  after  much  litigation,  succeeded 
in  recovering  judgment  against  her  for  the  value  of  said  ne- 
groes and  their  hire,  amounting,  in  the  aggregate,  to  the  sum 
of  ten  thousand  dollars,  eight  thousand  of  which  could  be 
discharged  by  the  delivery  of  the  negroes. 

By  reference  to  the  report  of  that  case  in  20  Creo.j  420, 
and  29  (J^co.,  225,  where  all  the  facts  and  grounds  of  that 
recovery  are  represented  at  large,  it  will  be  seen  that  the 
title  of  Napoleon  B.  rested  on  the  following  facts :  The  ne- 
groes, or  those  from  which  these  now  in  controversy  sprang, 
were  levied  and  sold  at  Sheriff's  sale,  in  the  State  of  Vir- 

finia,  on  the  6th  of  May,  1829,  as  the  property  of  Burwell 
^  Goodwyn,  the  husband  of  one  and  father  of  the  other  of 
defendants,  when  they  were  bid  off  by  one  Oliver,  for  the 
defendant  in  execution,  Burwell  P.  Goodwyn,  who  paid  the 
price  at  which  they  were  sold  at  that  sale.  The  possession 
of  the  negroes  were  unchanged,  but,  for  some  purpose,  a  title 
for  the  negroes  was  made  to  Mrs.  Elizabeth  Goodwyn,  the 
mother  of  Burwell  P.,  and  in  1830,  she,  by  her  Will,  be- 
queathed them  to  her  grand-son.  Napoleon  B. — she  never 
having  had  possession  of  them,  but  the  negroes  continued  in 
Burwell  Ch)odwyn'B  possession  up  to  his  death,  in  1885. 
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There  was  no  admiuini.stration  hail  upon  bis  estate,  for  he 
seems  to  have  been  very  much  embarrassed  and  wholly  in- 
solvent.    After  the  death  of  Burwoll,  the  negroes  continued 
ill  the  possession  of  his  wido>v,  Mrs.  Nancy  Goodwyn,  who, 
sometime  afterwards,  removed  with  the  negroes  and  lier  chil- 
dren to  Coweta  county,  Georgia,  where  that  suit  was  brought, 
in  1849.     Upon  these  facts,  this  Court  ruled — the  question 
being  directly  presented — that,  ''if  Burwell  1\  GoodwynV 
money  paid  for  the  negroes,  Mrs.  Elizabeth  Goodwyn,  nor 
Laving  got  possession  of  the  negroes,  never  could  have  re- 
covered them  from  him  during  her  life-time,  neither  could 
she  will  them  after  her  death  so  as  to  enable  her  legatee  to 
Jo  so."    20    Geo,,  621.     Notwithstanding  tliis  ruling,  the 
plaintiff  in  thiit  action  succeeded  in  a  recovery,  not  on  the 
strength  of  his  title,  but  in  consequence  of  the  admissions  of 
his  motlier,  the  defendant  in  that  action.     As  against  her, 
he  is  entitled  to  the  possession  of  the  negroes  and  an  account 
for  the  hire,  so  it  is  adjudicated.     But  at  that  stage  of  the 
|>roceeding,  and  before  that  judgment  is  executed,  adminis* 
tration   is  taken  out  on  the  estate  of  Burwell  P.  Goodwyn 
by  the  complainant,  who,  it  seems,  is  the  security  on  the 
bail  bond,  given  by  Mrs.  Goodwyn  upon  the  demand  of  her 
son,  and,  consequently,  is  liable  for  this  sum  of  money  so 
recovered.     And  he  files  this  bill,  asking  the  Court  to  enjoin 
the  collection  or  settlement,  alleging,  among  other  things, 
that,  if  the  negroes  should  go  into  the  possession  of  Napo- 
leon in  settlement  of  that  judgment,  tliat  tlie  property  would 
be  run  off,  or  squandered,  or  seized  by  his  creditors,  and 
new  issues,  and  new  litigation  would  be  the  consequence : 
that  he.  Napoleon,  is  wholly  insolvent  and  utterly  unable  ti* 
respond  to  anv  recovery  that  might  be  had  against  him  in 
this  behalf,     l^hat,  if  Nancy  Goodwyn  be  allowed  to  settle 
this  judgment  with  this  property,  it  would  take  all  sho  had 
to  pay  it,  and  she  would  be  unable  to  respond  to  a  recov- 
ery, &c.     Upon  these  facts,  we  think,  the  complainant  is  en- 
tided  to  the  injunction,  for  by  the  injunction  complainant  is 
fully    protected   and  indemnified  against  any  loss   from  a 
change  of  the  property,  to  which,  according  to  the  allega- 
tions in  the  bill,  it  would  be  greatly  exposed,  and  for  the 
additional  reason  that  the  complainant  is  entitled  to  a  recov- 
ery of  the  property,   and  the  injunction  should  be  allowed, 
for  the  purpose  of  protecting  the  defendant,  Nancy  Good- 
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wyn,  who  is  also  before  the  Court  by  this  bill,  and  as  much 
entitled  to  relief  as  if  she  had  solicited  it ;  for  it  would  be 
grossly  inequitable  and  unjust  to  compel  her  to  pay  this 
judgment  and,  also,  answer  to  the  demand  of  the  complain- 
ant  for  the  identical  property — for  to  that  demand  she  if* 
olearly  liable — and  a  Court  of  Equity  ought  not  to  permit 
her  to  respond  for  the  same  property  or  cause  of  action  but 
onoe. 

ft  is  objected  to  the  grant  of  this  injunction  by  the  defend- 
ant, Napoleon  B.,  that  the  demand  of  complainant  is  stale. 
It  certainly  cannot  be  so  as  to  him ;  for  he  never  has  had  the 
possession  of  the  property,  so  that  the  Statute  of  Limitations 
oould  run  as  against  him.  And  that  is  a  sufficient  reply  to 
that  objection. 

It  is  also  said  that  the  Common  Law  remedy  of  the  com- 
plainant is  adequate  and  complete,  but  it  is  not  so,  on  ao- 
oount  of  the  insolvency  of  Napoleon  B. ;  besides,  no  action 
oan  be  had  against  him  until  he  gets  the  property,  and  w^hen 
he  does  that,  it  is  perfectly  possible  that  the  process  of  the 
Court  could  neither  reach  him  or  the  property.  That's  the 
oase  made  in  the  bill.  Nor  would  any  Common  Law  remedy, 
even  if  Napoleon  B.  was  responsible  and  solvent,  fully  meet 
and  protect  the  riglits  of  all  the  parties  in  interest.  The 
complainant  might  possibly  be  protected,  if  Mrs.  Nancy  Gh)od- 
wyn  could  respond  to  both  actions,  and  a  recovery  in  each : 
bat  this  she  is  not  able  to  do,  and  if  she  could,  it  wduld  be 
inequitable  to  so  compel  her. 

The  injunction  must  be  allowed  on  complainant  giving  the 
bond  required  by  the  Statute. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
ipround  that  the  Court  erred  in  refusing  to  sanction  the  in- 
junotion  prayed  for  in  this  bill.  On  condition  that  complain- 
ant gave  the  bond  required  by  the  Statute  in  such  case,  the 
injunction  should  have  been  granted. 
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THE  GEORGIA   MILITARY  INSTITUTE  vs.  SIMP- 
SON. 

l.Tbe  Gei»rgia  Military  InstiUUc  cannot  be  made  cLargcable  tlirougii  il»  Board 
o(  TruMec!«.  when  a  i-oiitract,  luude  witii  the  Hourd  of  Visitors,  the  latter 
afling  under  a  »pe<M!il  dcN'^'iition  of  power  from  the  Stato.  within  the  scopt* 
of  their  authority. 

i.\%  the  Georjri:i  Military  In.Ntitnlr  Miieahle  nt  nil  *     <iiiery. 

Complaint,  in  the  Superior  Court  oF  Cobb  county.  Tried 
before  Judge  Rice,  at  the  March  Term,  1860. 

On  the  22<1  day  of  May,  1858,  Leonard  A.  Simpson  con- 
tracted ond  agreed  with  the  Board  of  Visitors  of  the  Geor- 
|ria  Military  Institute,  to  construct  and  finish  a  building  on 
the  premises  of  said  Institute,  for  the  sum  of  forty-two  hun- 
dred and  fifty  dollars.  The  building  was  to  l)o  constructed 
and  finished  by  a  specified  time,  and  in  accordjince  with  cer- 
tiin  prescribed  specifications.  The  second  and  last  items  in 
the  specifications  are  as  follows,  to-wit : 

*'Bcd  of  foundation,  every  part  of  it,  to  be  two  feet  below 
tho  surface  of  the  ground.  The  foundation  to  be  three  bricks 
thick,  to  be  laid  with  hard  burnt  bricks,  in  hydraulic  mortar. 
*nd  each  course  well  grouted  as  high  as  one  foot  above  the 
surface  of  the  ground,  or  to  the  bottom  of  th(^  joists  of  the 
first  floor. 

"The  contractor  to  do  sucli  extra  work  as  he  may  be 
ealled  upon  to  do,  and  to  receive  pay  tlicrefor  at  the  current 
price  of  such  work  in  the  town  of  Marietta."' 

The  said  Simpson  employed  Wallace  and  Eaves  to  do  the 
brick-work  of  said  building,  and  there  were  used  in  the 
Imilding,  about  thirty  thousand  more  bricks  than  the  esti- 
mate which  Wallace  made.  Simpson  bid  for,  and  took  the 
contract,  with  a  knowledge  of  the  ground  on  which  the  buil- 
ding was  to  be  located,  and  Wallace  made  his  estimate  of 
the  number  of  bricks  Avhich  would  be  required  in  the  build- 
ing, with  the  specifications  before  him. 

The  ground  or  site  of  the  building  being  an  inclined  plane. 
Slid  Simpson,  instead  of  making  oflF-sets,  which  he  might 
hire  done,  dug  down  the  higher  part  of  the  ground  and  laid 
the  foundation  deeper  so  as  to  make  it  level  with  the  lower 
iwrtion  of  the  ground :  and  in  doing  this,  and  building  st^h 
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to  the  building,  the  extra  bricks  and  work  were  iise<l  and 
done.  Wallace  and  Eaves  were  of  opinion  that  the  extra 
work  was  necessary  to  make  the  building  a  complete  and  a 
good  job.  The  Board  of  Visitors  requested  Col.  Brumby 
and  Captain  McConnell  to  superintend  the  construction  of 
the  work,  so  far  as  to  see  that  the  contract  was  carried  out, 
and  the  work  done  well.  Colonel  Brumby  did  not  call  upon 
said  Simpson  to  do  any  of  the  extra  work  sued  for,  except 
the  steps,  and  a  black-board.  JJor  does  it  appear  from  the 
evidence  that  Captain  McConnell,  or  any  one  else,  ever  gave 
directions  for  said  work  to  be  done,  although  McConnell  wap 
frequently  standing  about  and  superintending,  or  lookiojir 
at  the  work  whilst  it  Avas  progressing.  Simpson  received 
forty-two  hundred  and  fifty  dollars  for  said  building,  froir 
the  Board  of  Visitors,  and  the  building  was  received  by  the- 
Board  of  Visitors.  Simpson  gave  a  bond,  payable  to  Ui^ 
Excellency,  Joseph  E.  Brown,  (Governor  of  tne  State  of 
Georgia,  for  the  faithful  performance  of  the  contract. 

Under  this  state  of  facts  Simpson  brought  suite  againsr 
the  Georgia  Military  Institute,  to  recover  three  hundred  and 
forty-eight  dollars  and  forty-one  cents,  for  38,232  briek.s, 
laid  in  hydraulic  mortar ;  l,Ui)7  bricks  in  the  steps  ;  setting 
stone  steps ;  steps  and  hand-railing  to  lower  door ;  scuttle- 
.hole  in  the  roof;  and  a  black-board  for  the  upper  room. 

When  tlie  testimony  (which  consisted  of  the  facts  herein 
before  detailed)  had  closed,  counsel  for  the  defendant  movcil 
a  non-suit  against  the  plaintiff,  on  the  following  grounds, 
to-wit : 

1 .  Because  the  defendant  was  not  liable  to  be  sued  in  said 
action. 

'2,  Because  tlie  proofs  submitted  by  the  plaintiff"  showed  no 
contract  entered  into  by  the  defendant,  for  the  work 
sued  for  in  said  case,  nor  any  liability  on  the  part  of 
the  defendant  to  pay  for  the  same ;  the  contract  proven 
having  been  made  by,  and  witli  the  Board  of  Visitors, 
who  had  no  power  to  bind  said  Institute. 

This  motion  was  overruled  by  the  Court,  and  counsel  for 
the  defendant  excepted. 

Counsel  for  tlio  defendant  then  requested  the  presiding 
Judge  to  charge  the  Jury,  "That  if  the  plaintiff  undertook 
and  contracteci  to  do  a  certain  job  of  work,  in  a  particular 
manner,  *aud  in  accordance  with  certain  specifioatioDSi  and 
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for  a  particular  sum  of  money,  and  it  requirocl  more  material 
than  the  plaintiff  anticipated,  to  do  the  work  in  conformity 
with  the  contract  and  specifications,  tlien  the  plaintiff  is  not 
entitled  to  recover  for  such  excess  of  M'ork  or  material/' 

This  charge  was  given  by  the  Court;  but,  in  addition 
thereto,  the  Court  charged  the  Jury  as  follows :  ''The  plain- 
tiff insists  that  the  work  for  which  he  claims  pay  in  this 
aotion,  was  extra  work;  that  is,  that  it  was  work  done  in  the 
eonstraction  of  a  building,  outside  of,  or  beyond  his  contract. 
If  the  Jury  believe,  from  the  evidence,  that  the  plaintiff 
contracted  to  consturct  the  building  according  to  certain 
specifications  furnished  him,  and  that  the  plaintiff  did  do 
work,  in  the  foundation  of  the  building,  beyond  what  was 
mentioned  in  the  specifications,  and  that  the  work  so  done 
was  necessary  to  make  the  building  a  good  and  complete 
imilding,  and  that  without  such  additional  work  in  the  foun- 
dation the  building  would  not  have  been  a  good,  secure,  and 
complete  building,  then  the  work  so  done  is  to  be  regarded 
u  extra  work,  and  for  that  work,  and  for  the  material  fur- 
mshed  in  doing  it,  the  plaintiff  is  entitled  to  recover  what 
the  same  is  proven  to  have  been  reasonably  worth/' 

To  this  additional  charge  coimsel  for  the  defendant  ex- 
cepted. 

The  Jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
three  hundred  and  forty-eight  dollars  and  forty-one  cents, 
nd  defendant  excepted. 

The  errors  complained  of  in  this  case  arc : 

1.  The  refusal  of  the  Court  to  non-suit  the  plaintiff. 

2.  The  qualification  or  addition  made  to  the  charge  re- 
quested by  defendant's  counsel. 

3.  The  verdict  of  the  Jury  as  being  contrary  to  evidence, 
the  weight  of  evidence,  and  without  evidence  to  sup- 
port it. 

Irwin  &  Lestbr  and  Hanskli.,  for  the  plaintiff  in  error. 

Simpson  &  Bleckley,  for  the  defendant  in  error. 

fly  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

The  character  of  the  Georgia  Military  Institute^  is  some- 
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what  amphibious.  It  was  origiually  a  private  corporal 
It  was  purchased  by  the  State  in  1857,  and  it  is  difficui 
determine,  now,  what  is  its  true  character.  It  is  pnrel 
public  corporation,  bought  with  the  funds  of  the  Stato, 
under  its  exclusive  management  and  control.  It  has 
Boards — a  Board  of  Trustees  and  a  Board  of  Visitors- 
it  is  no  easy  matter  to  distinguish  between  tlie  function 
the  two.     Some  acts  are  performed  jointly  by  both  Boa 

By  the  4th  section  of  the  Act  of  1857,  it  is  declai 
*' There  shall  bo  a  Board  of  Trustees,  Avho  shall  exerciflc 
die  powers  and  faculties  usually  exercised  by  Trusted 
Colleges."  Does  this  sulyect  the  State,  through  this  co 
ration,  to  be  sued  V  We  think  not.  Special  power 
given  to  sue  the  Central  Bank  and  the  State  lload.  Tl 
is  no  such  authority  conferred  as  to  this  Institution. 

The  suit  was  brought,  in  this   case,   against  the  Geo 
Military  Institute,  and  the  Trustees  only  were  served, 
are  clear  that  thL**  proceeding  cannot  l)e  sustained, 
contract  out  of  which  this  action  originated  was  made  i 
the  Board  of  Visitors,  and  not  the  Trustees. 

By  the  3d  section  of  the  Act  of  1857,  {FamphleU  p. 
the  Board  of  Visitors  are  authorized  and  directed  '*to  es 
ine  the  Institute  grounds  and  determine  on  tlie  improvomi 
necessary  and  proj)er  for  tlie  objects  contemplated  by 
Act,  viz  :  To  provide,  by  Law,  for  the  Military  ednoa 
and  training  of  the  youth  of  the  State — contract  for, 
superintend  the  execution  thereof :  and  as  they  are  com 
ted,  and  at  different  stages  of  their  progress,  to  call  for  c 
part  or  parts  of  the  appropriation,  ma<le  by  tlie  Act, 
this  purpose,  as  shall  be  required  for  the  payment  of 
same.  And,  in  no  case,  shall  an  advance  payment  be  p 
without  ample  security  that  the  money  shall  be  approprii 
to  the  work  ;  also,  that  the  same  Board  of  Visitors  be  ] 
a  reasonable  compensation  for  their  service,"  &c. 

The  sum  of  $7,000  was  appropriated  for  the  purchasi 
the  property,  and  the  like  sum  for  the  improvements  pro 
ed  for  in  the  section  just  quoted. 

Thus,  it  will  be  seen,  that  the  duty  oC  making  the  ue 
sary  additions  and  improvements  was  expressly  delogate* 
the  Board  of  Visitors,  as  the  special  Agents  of  the  Sti 
and  that  whatever  other  persons  might  belong  to  the  B( 
of  Trusf^es,  that  Board  had  nothing  to  do  with  this  t 
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uess.  They  were  not  only  incapable  of  binding  the  Institute, 
but  were  wholly  irresponsible  to  the  contractor  respecting  it. 
Under  the  authority  of  the  Act,  a  contract  was  made  with 
defendant,  by  the  Board  of  Visitors,  according  to  specifica- 
tiouR.  And  it  is  in  proof  that  the  job  could  have  been  done 
pursuant  to  the  specification8,  but  it  is  also  in  testimony,  to 
make  it  complete,  additional  work  and  materials  were  neces- 
{«ary ;  and  it  is  for  the  extra  work  and  materials — 30,000 
brick  and  the  laying  of  them — that  tliis  action  is  brought. 

It  is  insisted  by  the  defendant  in  error,  that  Major  Brum- 
by and  C.iptain  McConnell  were  appointed  l)y  the  Board  of 
Visitors  to  superintend  this  work  ;  that  they  witnessed  its 
«laily  progress,  and  made  no  objections,  altliongh  it  is  conced- 
eJ  they  gave  no  positive  consent  about  the  matter.  It  is  not 
Jenietl  but  that  they  were  requested  to  interfere  so  far  as  to 
see  that  the  work  was  properly  executed  under  the  contract, 
but  they  disclaim  any  authority  to  bind  the  Board  beyond 
that. 

It  lA  manifest,  then,  that  the  Georgia  Military  Institute, 
IT  suable  at  all,  which  we  very  much  aoubt,  cannot  be  made 
chargeable  through  the  Board  of  Trustees,  in  this  action.  It 
is  eCiOally  plain  that  the  Board  of  Trustees  have  incurred  no 
personal  liability,  acting — as  they  did — as  the  agents  of  the 
State,  and  within  the  scope  of  their  authority.  Nor  can  we 
wmprehend  very  clearly  how  the  Institute  could  be  made 
chargeable  through  the  Board  of  Visitors,  upon  this  contract. 
Mr.  Simpson  made  his  estimates  as  though  the  site  was  a 
pl&ne,  where  it  is  an  inclined  plane.  Hence  the  necessity  of 
fiigging  the  foundation  deeper  upon  the  upper  side,  to  hori- 
zontalizc  the  foundation,  or  bring  it  to  a  level.  By  resort- 
ing to  off-sets,  this  could  have  been  avoided,  and  the  house 
built  within  the  estimates.  But  the  building  would  have  been 
l«8  secure  and  complete. 

The  appeal,  therefore,  for  compensation  must  be  to  the 
Pnblic  authority,  and  not  to  the  Courts.  We  have  no  Court 
of  Claims  in  this  State,  nor  petition  of  right,  as  in  England. 
But  whoever  contracts  with  the  State  trusts  to  the  good 
faith  of  the  State,  unless  the  State  sees  fit  to  disrobe  itself 
of  its  sovereignty,  as  it  has  done  in  the  Law  instance  cited, 
to-wit:   The  Ventral  Bank  and  the  State  Road. 
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JUDGMENT. 

Whereupon,  it  is  considered  and  adiudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
ground  that  the  Court  erred  in  not  awarding  a  non-suit  in 
this  case. 


MOORE  V8.  COULTER. 

Wben  lands  of  the  Uaited  States  in  the  Slate  ol'  Alabama  are  entered,  tnd 
paid  for  to  the  oflicery  appointed  by  Law  for  that  purpose,  the  certificate 
given  by  tho  receiver  to  tho  purchaser,  although  no  patent  appears  tolimTie 
issued,  is  sufficient  evidence  of  title  to  the  land  therein  named  in  the  holM^. 
to  enable  him  to  8ue  for,  recover  and  hold  such  land  under  tha  same,  ar* 
cording^  to  the  laws  of  force  in  that  State. 

Complaint,  in  Floyd  Superior  Court.  Tried  before  Judge 
Hammond,  at  the  July  Term,  1860. 

Alfred  B.  Coulter  instituted  an  action  in  the  Superior 
Court  of  Floyd  county  against  John  Moore,  founded  upon 
the  following  instrument,  to-wit : 

"State  of  Georgia,  Floyd  county:  Six  months  after  date, 
I  promise  to  pay  Alfred  B.  Coulter,  or  bearer,  two  thousand 
dollars  for  value  received,  which  may  be  discharged  by  maJc* 
ing,  and  executing  and  delivering  to  said  Coulter,  or  bearer, 
good  warranty  titles,  with  the  patent  grant  and  a  full  chaia 
of  title  from  the  State  of  Alabama,  and  under  the  Laws  there^ 
of,  for  tho  following  land,  to-wit:  For  the  East-half  of  the 
North- West  quarter  of  section  number  thirty-three,  fl,  ia 
township  number  ten,  of  range  number  eleven,  contaioing 
eighty  acres ;  and  for  the  West-half  of  the  North-East  quar* 
ter  of  section  number  thirty-three  fl,  in  township  number  ten. 
of  range  number  eleven,  containing  eighty  acres,  making  oni 
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hundred  and  sixty  acres,  said  land  lying  and  being  in  Chero- 
kee county,  State  of  Alabama.  Given  under  my  hand  and 
seal,  February  10th,  1857.         (Signed)    John  Moore." 

On  the  trial  of  said  case,  the  plaintiff  introduced  the  said 
instrument  sued  on  and  closed  his  evidence. 

The  defendant  introduced  in  evidence  the  receipts  of  Peter 
J.  Walker,  receiver,  dated  22d  of  October,  1851,  showing 
that  Alfred  E.  Moore  had  paid  in  full  for  the  lands  mention- 
ed in  the  instrument  sued  on. 

These  receipts  or  certificates  were,  on  the  9th  of  Novem- 
ber, 1854,  transferred  by  Alfred  E.  Moore  to  John  Culber- 
son; and  on  the  10th  of  November,  1856,  they  were  trans- 
ferred by  John  Culberson  to  Nathan  Moore. 

The  defendant  also  proved:  That,  on  the  first  Tuesday  in 
April  or  May,  1857,  a  conversation  occurred  between  the 
parties,  in  which  the  defendant  told  the  plaintiff  that  Nathan 
Moore  was  then  present  and  would  make  a  title  to  said  land, 
•ad  that  the  plaintiff  replied,  that  he  did  not  want  the  title 
then — ^that  he  wanted  the  defendant  to  sell  or  swap  said 
hnd  for  him,  the  plaintiff,  to  one  Summerhill,  and  that  he, 
plaintiff,  would  give  the  defendant  fifty  dollars  to  make  the 
trade;  that  afterwards,  in  October,  1857,  the  plaintiff  told 
the  defendant  that  he  did  not  want  him. to  make  the  trade 
ibout  the  land  with  Summerhill;  that  defendant  was  an 
illiterate  man,  and  could  write  but  very  little,  and  that  the 
body  of  the  instrument  sued  on  is  in  the  hand-writing  of  the 
plaintiff. 

The  defendant,  also,  introduced  in  evidence,  and  tendered 
to  the  plaintiff  in  discharge  of  the  obligations  of  the  instru- 
aent  a  deed,  duly  executed  and  proven,  made  by  Alfred  E. 
Moore,  conveying  the  land  to  the  defendant,  John  Moore, 
and  also  a  deed  from  John  Moore  and  his  wife,  Harriet 
Moore,  also  duly  executed  and  proven,  convcyiiSg  the  land 
to  the  plaintiff, "^Alfred  B.  Coulter.  The  first  deed  dated 
first  day  of  December,  1857,  and  the  second  deed  dated  the 
12th  of  January,  1859. 

It  was  admitted  on  the  trial  tliat  no  patent  had  ever  issued 
for  the  land. 

The  testimony  being  closed,  the  Jury  returned  a  verdict 
in  favor  of  the  defendant. 

Counsel  for  the  plaintiff  then  moved  for  a  new  trial  on  the 
following  groands,  to-wit :  « 


280  SUPREME  COURT  OF  GEORGIA. 

Moora  vs.  Couttcf. 


1.  Beoause  the  verdict  is  contrary  to  evidence. 

2.  Because  the  verdict  is  contrary  to  Law. 

3.  Because  the  Court  erred  in  charging  the  Jury:  That  an 
offer  to  make  a  title,  by  defendant,  to  the  laud,  and 
plaintiff's  waiving  it  at  the  time,  would  authorize  the 
Jury  to  presume  that  the  defendant  was  able,  or  could 
make  a  good  title  in  compliance  with  his  obligation. 

4.  Because  the  Court  erred  in  charging  the  Jury :  That 
the  certificates  of  entry  were  evidence  of  title  in  de- 
fendant, as  to  him  individually,  but  was  not  sufficient 
protection  against  Government  claims,  they  having 
been  objected  to  as  evidence  of  title  in  defendant. 

T).  Because  tlie  verdict  of  the  Jury  was  contrary  to  the 
following  charge  of  the  Court,  to-wit:  "That,  although 
the  plaintiff  may  have  waived  making  title  at  any  time, 
it  was  necessary  for  the  defendant  to  show  that,  before 
rendition  of  judgment  on  tlie  instrument  sued  on,  lie 
did  have  a  chain  of  title  to  said  land,  and  offered  to 
make  and  deliver  the  same  to  the  plaintiff,  because  hy 
the  commencement  of  the  suit  the  defendant  was  noti- 
fied that  the  plaintiff  did  not  intend  to  abide  the  alter- 
native expressed  in  the  instrument  sued  on;  that  it 
was  necessary  that  the  defendant  should  have  been  ia 
a  condition,  or  able,  to  make  and  deliver  a  full  chain  of 
title  according  to  the  condition  or  stipulation  of  the  ii^- 
strumeut  sued  on,  before  the  instrument  fell  due,  ia 
order  to  entitle  him  to  Iiis  defence,  although  the  plain- 
tiff may  have  waived  making  titles  to  him  at  the  time 
of  the  offer  to  do  so,  and  that  a  patent  from  the  United 
States  for  the  land  wa.s  necessary  to  a  full  chain  of 
titles." 
Upon  hearing  this  motion,  the  presiding  Judge  passed  an 
order,  setting  aside  the  verdict  and  awarding  a  new  trial, 
and  this  decision  is  the  error  complained  of  in  this  case. 

Undethvood  &  Smith,  for  the  plaintiff  in  error. 

D.  S.  PiUNTUP,  for  the  defendant  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

The  only  question  in  this  case,  as  it  has  been  argued  be* 
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fore  US,  is:  Arc  the  certificates,  issued  by  the  receiver  from 
the  Land  Office,  for*  the  government  price  or  purchase  money, 
for  the  land  in  question,  in  tlie  State  of  Alabama,  sufficient 
evidence  of  title  to  enable  the  holder  thereof  to  recover  and 
hold  the  lands  according  to  tlie  Laws  of  that  State?     If  they 
are,  the  plaintiff,  Coulter,  is  not  entitled  to  recover,  as  it  is 
dear  that  the  defendant  has  either  caused  to  be  made,  or 
offered  to  do  so  within  time,  titles  to  the  plaintiffs  under  these 
certificates.     We  think   that  these  certificates  vest  the  title 
to  the  land  in  the  holder,  so  as  to  enable  him  to  sue  for,  re- 
cover, and  hold  the  lands  under  the  Laws  of  Alabama.     And 
that  the  offer  of  the  defendant,  Moore,  to  make,  or  cause  to 
he  made,  titles  to  the  plaintiff  under  the  same,  was  a  suffi- 
cient compliance  with  tiie  terms  of  his  agreement  to  defeat 
the  plaintiff's  right  to  recover  the  two  thousand  dollars  sued 
for.     By  an  Act  of  the   State  of  Alabama,   of  December 
24th,  1812,  it  is  enacted:  ''That  all  certificates,  issued  in 
ptirsuance  of  any  Act  of  Congress,  by  any  of  the  Boards  of 
Commissioners,  Register  of  a  Land  Office,  or  any  other  per- 
son duly  authorized  to  i^'sue  such  certificates  upon  any  War- 
rant, or  Order  of  Survey,  or  to  any  donation  or  preemption 
claimants  for  any  lands  in  this  Territory,  shall  be  taken  and 
received   as  vesting  a  full,  complete  and  legal  title  in  the 
person  in  whose  favor  the  said  certificate  is  granted  to  the 
lands  therein  mentioned,  and  his,  her  or  their  assigns,  so  far 
«  to  enable  the  holder  of  such  certificates  to  maintain  any 
action  thereon,  and  the  same  shall  be  received  in  evidence  as 
<nch  in  any  Court  in  this  Territory."     Tonhnins  Dij.  Laws 
fff  Ala..  248i     This  Act  is  substantially  incorporated  in  the 
Code  of  Alabama,  and  is,  so  far  as  we  have  been  able  to  see, 
now  the  Law  of  that  State.     See  §  2292  Alabama  Code,  p. 
426.     Although  these  certificates  are  not  within  the  word* 
of  these   Acts,  yet  they  are  manifestly  within  their  sense, 
and  must  be  judged  of  accordingly.     Without  going  through 
the  various  Acts  of  Congress,  to  see  what  are  the  duties  and 
powers  of  the  receiver,  and  the  legal  effect  of  these  certifi- 
cates, it  will  be  sufficient  to  dispose  of  this  questicm  to  refer 
to  an  adjudication  of  the  Supreme  Court  of  the  United  States^ 
in  which  the  duties  and  powers  of  that  officer,  and  the  effect 
rtf  these  certificates  as  evidence  of  titles  are  pretty  fully 
fttuted.     I  refer  to  the  case  of  Oarroll  vs,  Safford,  8  Uow.^ 
S.  C  441.     The  lands  in  controversy  in  that  case  were  in  a 
19 
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like  ^^Ltll:ltiou  tu  iheM^e  in  this  case ;  that  is,  tlio  lauds  ba 
been  entered,  paid  for  and  eertificates  given  by  the  Receive] 
as  in  this  case.  Aftcrwanls,  and  liefore  patents  issued,  tax€ 
were  assessed  on  the  lands,  anrl  they  were  sohl  for  the  pa} 
ment.  On  a  bill  filed  to  set  aside  this  tax-sale,  on  the  groun 
that  the  lauds  were  not  subjecL  to  assos.-inent  of  taxes,  a 
LhL*  titles  were  in  ihe  (jovernment  ami  not  in  the  holder  c 
the  eertilicate,  the  Conrt  held,  that,  '*VVhen  the  hind  wa 
purchasid  and  paid  for,  it  was  ]io  longer  the  pro|>erty  of  th 
United  State.^  but  of  the  i)iireliaser.  He  hehl  for  it  a  fiiu 
ccrtifiraio,  whieh  euuld  no  nun'e  be  cancelled  ])y  the  Unite 
Stale.>  than  a  patent."  ''It  is  ^aid  that  the  fee  is  not  in  th 
pare]ias;.-r  i)nl  in  the  United  Statts  nniil  the  patent  t«hall  b 
ifiiijucd.  Til  is  is  :,o  technically  at  I^aw,  but  not  in  Equity. 
••The  land  in  the  hands  of  the  purcluL-er  is  rual  estate,  dej 
cends  to  his  heirs,  isow,  wliy  t^annot  such  pro])erty  be  taxe 
by  it.>  proper  denomination,  as  n-al  estate  ?  in  the  Avords  ( 
the  Statute:  as  lands  owned  by  non-rc^idcntsV*'  Again- 
*'Now,  lauds  which  have  bem  sold  by  the  United  Statoj 
can  in  no  bcnse  be  called  the  property  of  the  United  State; 
They  are  no  more  the  property  of  the  Unite*l  States  tha 
lands  patented.  So  far  as  the  rights  of  the  purchaser  ai 
concerned,  they  are  protected  under  the  patent  (Certificate  i 
fully  as  under  the  j)atent.  Suppose  the  oflicers  of  the  Got 
ernment  had  sold  a  tract  of  land,  received  the  purchaf 
money  and  issued  a.  patent  certificate — can  it  be  conteudc 
that  thev  couM  sell  it  a^jain  and  convev  a  <^0iH\  title?  The 
could  no  nnn*e  do  this  than  they  could  sell  land  a  .secOD 
time  which  had  been  previously  patented.  When  sold,  tb 
Government,  until  the  patent  shall  issue,  holds  the  mere  legi 
title  for  the  land  in  trust  for  the  purchaser,  and  any  ^ecou 
purchaser  would  take  the  hmd  charged  with  the  trust.' - 
•'The  Government  has  no  right  to  refuse  a  y)atent  to  a  ban 
fide  purchaser  of  land  ofl'ered  for  sale."  '"The  land  shoul 
be  estimated  at  its  full  value  as  the  owner  having  paid  for  i 
is  subjected  to  no  additional  charge  for  the  obtainment  < 
the  patent."  It  appears,  therefore,  that  the  holder  of  ll 
certificate  is  in  fact  the  owner  of  the  land  mentioned,  and 
he  has  not  the  legal  title  technically,  his  is  a  perfect  Equit; 
that,  in  this  State  at  least,  without  the  aid  of  such  a  Statui 
as  that  of  Alabama,  is  sufficient  to  support  a  recovery  i 
Ejectment,  as  has  constantly  been  held  by  this  Court,  froi 
Pittd  ^  BuUardj  3  Kelly^  5,  down  to  the  presont  time. 
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As  the  verdict  of  the  Jury  was  for  the  defendant,  and  in 
accordance  with  our  conviction  of  tlic  rights  of  the  parties 
apon  the  facts,  tlic  Judgment  of  the  Court  below,  in  grant- 
inga  new  trial,  must  ho  reversed. 

There  is  another  view  of  this  case  that  has  been  neither 
argued  by  counsel  nor  considered  by  this  Court,  but  to  which 
I  desire  to  call  attention  of  those  interested  in  the  question : 
The   facts  show  tliat  the  parties  had  exchanged  lands,  or 
Agreed  to  do  so.    TIk^  defendant  agreeing  to  give  this  tract 
in  Alabama  for  one  that  the  plaintiff  owned  in  Georgia  some- 
vhere,  perhaps,  and  this  agreement  was  given  by  the  defend- 
ant to  the  plaintiff  as  an  assurance  that  he  would  properly 
oon?ey  the  same  to  him,  in  execution  of  that  contract,  pre-' 
cisely   as   a  bond  for  titles  is  given,  and  for  the  same  pur- 
poses.     In  this  sense — and  what  other  can  the  transaction 
have — what  is  the  two  thousand  dollars  specified  but  a  pen- 
alty ?     And  how  can  it  be  recovered  in  this  form,  when  it 
(Minot   be  in  any  other  ?     Is  not  the  plaintiff's  damages  in 
this  as  it  is  in  all  other  like  cases — what  he  has  actually  sus- 
tained and  no  more — an<l  that  is  the  value  of  the  land  in  case 
BO  title  is  or  can  be  made  ?     I  merely  throw  out  these  ques- 
tions 8ii  suggestions  of  my  own,  which,  in  my  opinion,  mnst 
have  controlled  tlie  plaintiff's  right  to  recover,  had  wo  come 
to  a  different  conclusion  on  the  case  as  argued. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
ground  that  the  Court  erred  in  granting  a  new  trial  in  this 
ca»c. 
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When  a  biti  \»  liled  to  rectiry  u  deed  of  giA,  and  u)k>ii  t>ati.sluctnry  proof,  5Up- 
ported  by  utronjj  corroborating  circuiiistaoces.  tlie  Jury  detTt* e  for  the  com- 
plainant, nnd  the  Circuit  Jud$;e  refuses  to  g^rant  a  new  irlnl,  tliU  Court  urtll 
not  disturb  the  Jndirnient,  es|>vcially  wheri^  the  quesition  i«  one  of  fnct  only. 

In  Equity,  in  Floyd  Superior  Court.  Tried  before  Judge 
Hammond,  at  the  July  Term,  1860. 

This  was  a  Bill  in  Equity,  exhibited  by  Mrs.  Melissa  C. 
Brazelton,  in  behalf  of  herself  and  as  the  next  friend  of  her 
minor  children,  Walter  M.  Brazelton,  Olivia  E.  Brazelton 
and  Melissa  J.  Brazelton,  in  which  she  alleges : 

That,  in  the  year  1845.  she  intermarried  with  one  Gui>- 
tavus  V.  Brazelton,  and  that  said  minor  children  are  the  law- 
ful issue  of  that  marriage;  that,  in  the  year  1850,  her  father. 
Hardy  Howard,  made  and  executed  a  deed  of  gift,  of  which 
tho  following  is  a  copy,  to-wit : 

"  Georgia,  Floyd  county. — Know  all  men  by  these  pres- 
ents, that  I,  Hardy  Howard,  of  the  county  of  Jackson,  State 
aforesaid,  have  this  day  given  and  bequeathed  to  my  daugh- 
ter, Melissa  0.  Brazelton,  and  her  heirs,  a  certain  negro 
girl  by  the  name  of  Ann,  about  five  years  old.  Said  girl  I 
consider  worth  four  hundred  dollars,  which  will  be  counted 
out  of  my  estate  at  that  sum  to  my  daughter,  Melissa  G. 
Brazelton.  In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  seal,  this  February  18th,  1850. 

hi» 

''IIKKDYX  HOWARD. 

nuu-k 

*'Test. :  Hartford  Howard." 
Which  deed  was  recorded  on  the  oth  of  February.  185(),  in 
the  Clerk's  Office  of  the  Superior  Court  of  said  county  of 
Floyd;  that,  before  and  at  the  time  of  executing  said  deed, 
it  was  the  intention  of  the  said  Hardy  Howard  that  the  said 
deed  should  be  so  framed  as  to  give  the  said  negro  girl,  Ann, 
to  the  complainant,  during  her  life,  free  from  the  then  or  any 
future  contracts  or  liabilities  of  her  husband,  and  after  her 
death,  the  said  negro  girl  to  be  the  property  of  her  children, 
equally ;  that  the  said  Hardy,  being  unable  to  write,  at  the 
suggestion  of  the  said  Gustavus  V.  Brazelton,  he  procured 
one  Walter  R.  Webster  to  write  the  deed,  with  instructionR 
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to  make   it  speak  the  intention  of  said  Hardy,  as  before 
stated ;  that  said  Webster  drafted  said  deed,  intending  it  to 
be,  and  supposing  it  was,  a  conveyance  of  said  negro  girl  to 
the  complainant's  sole  and  separate  use  during  her  life,  re- 
mainder to  her  children  equally,  but  by  mistake,  and  in  con- 
sequence  of  his  ignorance  of  the  words  necessary  to  carry 
out  said   intention  of  sai<l   Hardy,   said  Webster  drew  the 
«lced  in   the  fonn  aforesaid,  so  as  to  give  said  negro  girl  to 
the  complainant  and  her  heirs  absolutely ;  that  said  Hardy 
was  told  that  the  words,  in  which  the  deed  was  expressed,  did 
carry  out  his  intention,  and  executed  the  same  under  the  in- 
fluence of  such  a  belief;  that  the  deed  and  the  negro  were 
delivered  to   Gustavus  V.  Brazelton,  and  received  by  him, 
vith  a  knowledge  of  the  intention  aforesaid  of  the  said  Hardy, 
ai\d  that   the  said  negro  was  used  by  him  for  the  benefit  of 
complainant:  and  her  saiid  children,  up   to  the  time  of  his 
death:   that,  after  the  death  of  said  Gustavus  V.  Brazelton, 
the  said  Webster  applied  for  and  obtained  letters  of  adminis- 
tration on  his  estate,  and  also  obtained  leave  to  sell,  and  ad- 
vertised said  negro  girl  for  sale,  on  the  first  Tuesday  in  Sep- 
tember, 1 8.'>0,  as  the  property  of  the  estate  of  the  said  Gus- 
to^Tia  V,  Brazelton ;  that  complainant  interposed  a  claim  to 
wild  negro,  which  is  now  pending  on  the  appeal  in  said  Sup- 
iTior  Court ;  that  the  estate  of  the  said  Gustavus  V.  is  in- 
vifficient,  even  with  said  negro  girl,  to  pay  off  its  debts,  and 
if  said    Webster  is  permitted   to  go  on  and  sell  said  negro, 
»ud  distribute  the  procee<ls  as  administrator,  the  intention  of 
the  said   Hardy  will   be  defeated,  and  the  complainant  and 
her  children  will  be  deprived  of  a  benefit  which  he  intended 
to  secure  to  them. 

The  complainant  prays:  That  the  said  Webster  and  the 
wiid  Hardy  Howard  may  answer  the  charges  in  the  bill ; 
also  that  the  deed  of  gift  may  be  reformed;  and  the  com- 
plainant may  hav(*  such  other  relief  as  is  called  for  by  the 
facts  of  her  case. 

The  answer  of  Hardy  Howard  fully  admits  the  charges 
and  allegations  of  complainant's  bill,  and  states  further: 
That,  about  the  time  the  deed  was  executed,  he  proposed  to 
the  said  Gustavus  Y.  Brazelton  to  go  to  Rome  and  procure 
a  Lawyer  to  draft  the  deed,  to  which  said  Gustavus  replied 
tkftt  Webster  had  read  Law,  fwd  knew  as  much  about  it,  a# 
aiiy  Laxryer  in  Bonie;  that  defeadant  proposed  to  go  with 


.9^6     SUPREME  COURT  OF  GEORGIA. 

Webater  w.  Bracelioo  rt  al 


Baid  Brazclton  to  sec  Webster,  but  thoro  beinf^  but  one  i 
die  at  the  house,  the  said  Brazelton  went  alone,  sayiD 
the  same  time  thiit  he  would  give  Webster  the  instrnct 
necessary  to  carry  out  defendant^  intentions ;  that,  m 
Brazclton  returned  with  the  deetl  written,  the  defenc 
doubted  whether  it  was  properly  worded  so  as  to  effect 
purpose,  and  bo  stated  to  Brazelton,  to  which  he  replied 
Webster  said,  if  the  deed  were  drawn  as  defendant  wishoi 
it  would  bo  void  by  the  Law  against  entailed  estates, 
that,  as  the  deed  was  drawn,  was  the  proper  form  to  ci 
out  the  defendant's  intention,  under  which  assurance 
belief  the  defendant  signed  the  deed;  that  it  never  waf 
intention  to  give  said  negro  to  Brazelton,  or  t(»  give  the 
gro  in  such  a  way  as  that  she  could  b(*  taken  from  the 
fondant's  daughter  and  her  children. 

The  answer  of  Walter  R.  Webster  to  the  complainf 
bill  admits  the  identity  and  relationship  of  the  parties; 
death  of  Gustavus  V.  Brazelton,  and  that  he  is  adminw 
tor  of  his  estate,  and  had  obtained  leave,  and  wa«  proc 
ing  to  sell  the  negro,  as  charged :  that  the  claim  was  ii 
posed  and  is  pending,  as  complainant  alleges;  that  the  ef 
of  said  Brazelton  cannot  pay  its  debts,  even  with  the  n 
girl ;  that  said  Brazelton  brought  said  negro  from  Jac; 
oounty  and  had  her  in  his  possession  twelve  months,  or  n 
before  the  deed  was  made;  that  defendant  drafted  the  < 
at  the  request  and  in  exact  accordance  with  the  instrud 
of  said  Brazelton;  that  he  did  not  see  the  deed  executed 
does  not  know  what  the  said  Hardy  Howard's  intention 
aigu  or  purpose  was,  nor  does  he  know  what  instructions 
Howard  gave  Brazelton,  a?^  to  the  wording  of  said  deed. 

In  addition  to  the  bill  and  answers,  the  following  testin 
was  adduced  on  the  trial  of  said  case,  to-wit : 

Hartford  Howard,  testified:  That  he  witnessed  the 
cation  of  the  deed  of  gift,  writing  Hardy  Howard's  n; 
he  making  his  mark ;  that,  in  making  said  deed,  it  wai 
avowed  purpose  of  the  said  Hardy  to  givu  the  negro  to 
Brazelton  and  her  children,  giving  as  a  reason  therefor 
Brazelton  was  of  dissipated  habits  ;  that  said  Hardy  ob 
ed  to,  and  refused  to  sign,  the  deed  of  gift,  in  any  ma 
that  would  place  the  negro  girl,  Ann,  in  or  under  the  eo 
of  Brazelton;  that  Brazelton  expressed  himself  sati 
vith  the  deed  to  his  wife  and  children,  and  said  he  bi 
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lief  it  w:i:^  made  to  tliom  jis  to  himself:  that,  when  I>ra'/ol- 
ton  brou^i^ht  the  negro  girl  from  Jackson  to  Floyd  county, 
Hardy  Howard  refused  to  make  a  bill  of  s?ale  for  the  negro 
to  Braz£.dtoii,  at  which  he  heeame  angry,  hut  return'jd  next 
day  and  said  that  he  had  «"onsu]ted  Webstrr.  and  vronld  take 
the  deed  as  Howard  wi.-lu'd  it. 

It  was  also  proven,  by  thi'  record  •  of  thv  Ordinary's  Oftlcc, 
that,  after  the  death  of  "l>rji/-lton,  in  August.  lsr)4*  AVebster 
was  appointed  adniinist)'at(>r  of  his  estate,  and  in  November*, 
18r>4,  had  all  the  property  inventoried  appraised,  except  the 
girl.  Ann,  and  that  afterwanls.  on  th;*  lOth  of  July,  1856, 
»  st'cond  appraisement  (rf  s:dd  estate  was  had  which  included 
the  negro  girl,  Ann,  alone,  and  that  an  order,  to  sell  her, 
fra.s  passed:  the  tax  book  showed  that  Webst<M-  gave  in  th(.r 
negro  girl  to  l)e  taxed,  as  th('  agent  (d*  Mrs.  I'raztdton,  and 
\%  hor  jiroperty. 

It  was  also  shown  that  r>razelton  used  and  cuntrnlled  the 
negro  girl,  from  the  time  he  brought  h<*r  from  Jack-on  to 
Floyd  county  up  to  the  time  of  his  death,  and  j-pake  of  sell- 
ing her,  and  did  try  to  scdl  her,  and  exercised  the  same  act8 
of  ownership  over  her  that  he  did  over  his  other  negroes. 

The  Jnry  rendered  a  decrot?  that  the  <leed  of  gift  be  re- 
formed, so  as  to  convey  the  negro  girl,  Ann,  to  Melissa  ('. 
Brazelton,  for  her  soh*  and  separate  use,  (free  from  the  con- 
trol of  her  husband,  and  free  from  any  liability  on  acconut 
»f  Jiny  contract,  which  lier  then,  or  any  future,  husband  may 
Make,)  during  hor  life,  and  at  her  death,  the  negro  girl, 
Ann,  with  her  increase,  shall  go  to  the  children  of  said  Me- 
lissa, oqnally:  and  that  the  claim  ca>e  be  ])rrpetua11y  en- 
joined. 

Whercupoii.  counsel  for  Webster  mad<^  a  motion  for  a  new 
trial  of  said  case,  on  the  foll(»win;j  i^rounds.  to-wit  : 
1.  Because  thr  v(Tdict  (»f  the  Jury  was  contrary  to  evi- 
dence. 
t.  Because  tho  venlict  ^^as  contrary  to  L;iv»  and  (evidence. 
H,  Because  the  verdict  of  the  Jury  was  strongly  and  de- 
cidedly against  the  Aveight  of  evidence. 
4.  Bcfcause  the   verdict  of  the  Jury  was  eontrary  to  the 
charge  of  the   (-onrt   in  this  :•  I'hc  Court  charged  the 
Jury  that,  in  order  to  reform  the  deed,  it  must  be  fully 
and  satisfactorily  proved  that  the  parties  to  the  deed, 
one  and  all,  nui$t  have  been  mistaken  as  to  it»  teriiui. 


) 
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o.  Because  the  verdict  of  the  Jury  is  without  eviden 
there  being  no  evidence  whatever  of  the  terms  tl 
were  to  be  inserted  in  the  deed. 
The  presiding  Judge  refused  the  new  trial,  and  that  i 
cision  iif  the  error  complained  of  in  this  case. 

D.  11.  MiTciiEi.L  &  J.  W.  II.  Undkuwooi),  for  the  pla 
tiff  in  error. 

T.  AV.  Alkxandkr,  for  the  defendant  in  error. 

Bif  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

Melissa  C  Brazclton  is  tlio  daughter  of  Hardy  How; 
and  the  widow  of  Gustavus  V.  Brazelton.    Gu.stavus  V.  B 
Kclton  is  dead,  and  Walter  R.  Webster,  who  administered 
on  his  estate,  proposes  to  sell  a  negro  woman,  as  the  pr 
erty  of  liis  intestate.     Melissa  C.  Brazelton  files  her  bill 
prevent  the  sale,  alleging  that  the  deed  of  gift  made  by 
father  to  her,  and  which,  by  operation  of  Law,  vested 
property  in  her  husband,  was  not  drafted  t>o  as  to  speak 
pure  intention  of  the  donor,  and  praying  that  it  may  be 
formed. 

Webster  himself  was  the  scrivener.  The  instrument  c 
veys  the  slave  to  Mrs.  Brazclton  and  her  heirs,  and  the  wri 
supposed  that  it  vested  a  separate  estate  in  Mrs.  Brazel 
and  her  children.  The  proof,  however,  satisfactorily  shi 
that  it  was  the  understanding  and  purpose  of  the  parties 

frotect  the  property  from  the  maritiil  rights  of  the  husba 
t  is  apparent  that  the  Mr.  Webster,  the  draftsman, 
thought,  and  this  is  inferrible,  not  only  from  the  wordi 
the  paper — "to  Mrs.  Brazelton  and  her  heirs" — but  ai 
the  death  of  Brazelton  he  had  no  inventory  nuide  of  i 
negro  And  that  is  not  all.  He  gave  her  in  to  the  Tax 
ceiver  as  the  agent  of  Mrs.  Brazelton,  and  not  as  the  adn 
istrator  of  her  husband.  The  two  Howards — father  and  soi 
swear  positively  to  the  mistake,  and  all  the  circumstai 
corroborate  their  testimony.  Upon  the  proofs  submitted, 
Jury  decreed  for  the  complainant.  The  Circuit  Judge  reft 
to  grant  a  new  trial,  and  we  think,  rightfully. 
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JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  affirmed. 


SPEER  t*.  WILKINS  ct  al. 

Tbe  coiiditiun  of  ihc  aiiove  nnd  foregoinj;  oMignliou  i.'«  such  that,  whercan 
ibe  «aiii  ZadiK-k  Fori]  lia!«  this  day  taken  iKj.vse^^ion  of  thti  ntoiicy,  noteff. 
•rcounts,  iHX)ks,  «;oorJs,  and  cvory  thin:?  belonjriiig  to  ilie  lale  firm  of  Ford 
iV  S|iecr,  nnd  a;;revs  to  pay  all  tbc  firm  dt>l>ls.  Now  Nlioiiid  the  .«aid  ZaduitL 
Ford  pay  all  the  demandK.  debtn  or  claims  n^aiuxt  ^aid  ftrni,  or  cause  il  to 
be  done,  and  nave  the  »aid  Ilii;;Ii  L.  ^peer  ha^lIlie^>i.  then  this  hoiid  to  be 
Doll  and  void.  otluTwirte  to  remain  in  full  force  and  virtue. "  ITtU,  Iht. 
That  this  wa*  a  sale  by  Speer  to  Ford^and  not  an  a^-signnient  in  iruist.  And 
'id.  That  being  a  sale,  8pcer  was  a  K|i6c(iility  creditor  only,  and  entitled  to 
damagen  to  the  extent  of  the  firni-deblH  u'hicli  he  had  paid. 

In  Equity,  in  Heard  Superior  Court.  Tried  before  Judge 
Hammond,  at  the  March  Term,  18G0. 

Hugh  L.  Speer,  as  the  Administrator  of  the  estate  of  Za- 
Jock,  filed  a  bill  in  equjty  in  the  Superior  Court  of  Heard 
County,  against  the  heirs  and  creditors  of  said  deceased,  for 
the  purpose  of  marshaling  the  assets  of  said  estate,  and  seek- 
iug  direction  as  to  the  payment  of  tlie  debts  against  the 
lAme. 

Tlie  complainant,  amongst  other  things,  alleged:  that  he 
and  deceased  were  once  partners  in  trade,  doing  business  un- 
der the  firm  name  and  style  of  Ford  &  Speer,  and  that  on 
the  dissolution  of  said  firm,  the  complainant  turned  over  the 
^tire  assets  of  the  same  to  the  said  deceased,  under  the  ful- 
lowing  agreement,  executed  and  delivered  by  deceased  to 
complainant,  to- wit: 
"Georgia,  Heard  County. — Know  all  men  by  these  pres- 
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onts,  that  1.  Zadock  Ford,  am  held  and  firmly  bound  unto 
Ilu^h  L.  Spcer,  iu  the  just  and  full  sum  of  twelve  thousand 
six  hundred  dollars,  for  the  true  pjiyment  of  which  I  bind 
myself,  my  heirs,  my  executor.-'  and  administrators,  jointly 
and  .severtilly,  firmly  by  these  presents.  Sealed  with  my 
seal  and  dated  this  the  22(1  of  November,  ISrA), 

"The  con«lition  (►f  llic  above  and  foregoing  obligation  is 
such,  tliJit,  v.hereas  the  said  Zadoek  T'ord  has  this  day  taken 
possession  of  the  money,  notes,  aceount.?,  books  and  goods, 
and  everything  belonging  to  the  late  firm  of  Ford  i  Spcer, 
and  agrees  to  pay  all  the  firm  debts.  Now,  should  the  said 
Zadoek  Ford,  well  and  truly  pay  all  the  demands,  debts  or 
claims  against  said  firm,  or  cause  it  tf>  be  done,  and  save  the 
said  Hugh  L.  Speer  harmless,  then  this  bond  to  be  null  and 
void,  otherwise*,  to  remain  in  full  force  and  virtue." 

''ZADOOK  FORD."  [l.  s.] 

*'Tcst:  IfniAM  McDonald. 

The  bill  further  alleged:  that  the  bill  is  not  suflicient  to 
pay  all  the  debts  and  liabilities  against  it;  that  the  com- 
plainnnt  holds  individual  notes  given  by  deceased,  amouuting 
to  §431  75,  and  that  he,  the  complainant,  had  to  pay  the 
debts  against  the  said  firm  of  Ford  iS:  Specr,  amounting  to 
$1,600,  and  that  he  will  have  t«>  pay  other  debt>i  acrainst 
said  firm,  amounting  to  at  least  the  sum  of  $3,00U. 

The  comph:inant,  among  other  things,  prays:  -"that  he 
may  be  decreed  as  holding  the  money,  notes,  accounts, 
books  and  goods,  of  th(;  value  of  six  thousand  throe  hund- 
red dollars,  so  taken  possess i(jn  of  by  said  Ford,  in  his  life- 
time, as  trustee,  as  the  own  right  nnd  property  of  the 
complainant,  and  not  in  anywise  subject  to  the  payment  of 
the  debts  and  liabilities  of  the  said  deceased,  and  that  th^ 
complainant  may  be  directed  and  decreed  to  apply  the  part- 
nership efiects  of  said  Ford  &  Speer,  to  the  partnership  lit- 
bilities,  befon^  the  same,  or  any  portion  thereof,  shall  be  ap- 
plied to  the  payment  of  the  individual  liabilities  of  said  de- 
ceased." 

On  the  trial  of  the  case,  in  the  Court  below,  the  presiding 
Judge  decided  that  the  bond  or  obligation  aforesaid,  evidenced 
an  absolute  sale  by  Speer,  to  Ford,  of  the  money,  notefi, 
accounts,  books  and  goods  of  the  finu,  and  not  a'trust  for 
the  benefit  of  said  Speer :  and  this  decision  is  the  error  com^ 
plained  of  in  this  case* 
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C.  W.  Mabry  and  li.  H.  Btoham,  for  tlie  plaintiff  in 
rrror. 

Featiiekstox  (S:  Oliveu.  for  the  defomlant  in  orror. 
Bif  the  CourL — liUMTKlN.  J.,  rU'livoriiiir  the  o))iiiioii, 

llngh  L.  Spoor  and  Zadock  Ford  were  once  partners  in 
merchandize.  Speer  tnmed  over  to  Ford,  in  the  lifetime  of 
Ford,  everything  belonging  to  the  firm — money,  book?,  notes, 
accounts,  goods,  &e. — in  consideration  of  which  Ford  agreed 
and  obligated  himself,  by  writing  under  seal,  to  pay  the 
debts  of  the  concern,  and  to  hiave  Speer  harmless.  At  the 
death  of  Ford  a  portion  of  these  assets  were  still  on  hand 
and  passed  into  the  possession  of  his  legal  representative. 
Speer  has  paid  a  portion  of  the  partnership  debts,  and  the 
estate  of  Ford  being  insolvent,  Speer  insists  that  the  firm- 
debt,  thus  paid  by  him,  have  priority  over  the  separate  or 
individual  debts  of  Ford,  to  the  extent  of  the  partnership 
iifi(8ets  vhich  were  on  hand  at  the  death  of  Ford.  And  this 
presents  the  only  question  in  this  ease. 

It  is  admitted,  and  such  is  the  Law,  that  if  the  transfer 
from  Speer  to  Ford  constituted  a  sale,  then  Ford,  as  to  the 
firm-debt  which  he  has  paid,  stands  upon  the  same  footiiig 
with  the  individual  creditors  of  Ford.  Was  it  a  sale  ?  It 
is  in  these  words : 

*•  Georgia,  Heard  county. — Know  all  men  by  these  pre- 
sents, that  I,  Zadock  Ford,  am  held  and  firmly  bound  to 
Hugh  L.  Specr,  in  the  just  and  full  sum  of  twelve  thousand 
six  hundred  dollars,  for  the  true  payment  of  which  I  bind 
ray^felf,  my  heirs,  executors  and  administrators,  jointly  and 
.severally,  firmly,  by  these  presents.  Sealed  with  my  seal 
and  dated  tliis  22d'Noveraber,  1850. 

''The  condition  of  the  above  and  fore^join^  obli2:ation  is 
>ucli,  that  whereas  the  said  Zadock  Ford  has  this  day  taken 
possession  of  the  money,  notes,  accounts,  books  and  goods, 
and  everything  belonging  to  the  late  firm  of  Ford  k  Speer, 
and  agrees  to  pay  all  the  firm-debts.  Now,  should  the  said 
Zadock  Ford,  well  and  truly  pay  all  the  demands,  debts  or 
«*laims  against  said  firm,  or  cause  it  to  be  done,  and  save  the 
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said  Hugli  L.  Spccr  harmless,  then  this  bond  to  be  null  and 
void,  otherwise  to  remain  in  full  force  and  virtue/' 

^'ZADOCK  FORD/'  [l.  s.] 

''Test:  Hill  AM  McDoxald/' 

It  will  be  perceived  that  Ford  acknowledges  that  he  had 
taken  possession  of  all  the  partnership  assets,  and  agrees  to 
pay  all  the  debts.  Here,  then,  are  the  essential  elements  of 
a  contract.  Ford  not  only  agrees  to  pay  ''all  the  demands, 
debts  and  claims  against  the  firm,  or  cause  it  lo  be  done," 
but  also  "to  save  Hugh  L.  Speer  harmless/'  Suppose  the 
debts  had  doubled  the  value  of  the  assets,  would  not  Ford 
have  been  bound  to  pay  them  V  And,  if  less,  would  he  not 
have  been  entitled  to  tlie  overplus  ? 

But  the  controlling  feature  in  constructing  this  instrument 
is  this :  it  is  not  stipulated  that  debts  are  to  be  paid  with  the 
jisscts,  but  they  are  to  be  paid  irrespective  of  them.  Sup- 
pose Ford,  in  his  life-time,  had  been  wasting  these  assets, 
could  Speer  have  gone  into  Equity  and  got  relief  by  ally- 
ing that,  under  this  agreement,  this  fund  ^s  to  have  been 
applied  to  the  firm-debts,  and  iisking  a  Receiver  to  be  ap- 
pointed to  take  possession  of  the  assets  and  applying  them 
to  that  purpose  ?  The  bill  would  have  been  dismissed  upon 
Demurrer,  for  want  of  Equity.  The  contract  is  not  assign- 
ment in  trust.     It  gives  no  lien  upon  these  assets. 

If  this  be  so,  can  this  lien  be  set  up  after  the  death  of 
Ford  ?  If  he  has  fiiiled  to  pay  the  firm-debts  and  save 
Speer  harmless,  as  he  undertook  to  do,  his  bond  is  broken, 
and  Speer  is  entitled  to  his  damages,  the  amount  of  which 
will  be  the  firm-debts  he  has  paid.  He  is  a  speciality  credit: 
or  to  this  extent,  nothing  more. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court 
that  the  Judgment  of  the  Court  below  be  affirmed. 
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THAllP  !•».  ANDERSON. 

Thcdelf iidaiit.  uj;iiin>t  tlu*  consfnt  ol' ilie  plainlifr.  t'lnployed  a  negro  man 
''t.l'Hjprinp  to  the  plainlill",  lo  t-iit  iini!>er  for  liini.  While  >o  engag^id.  the 
:jiirn»  riHeivcd  ai)  injury  Ironi  the  fail  of  u  tree,  from  which  the  ncg^ro,  after 
!>fiii;:  reliiriuul  to  the  plainlifl',  died.  ILid.  for  thiy  defendnnl  is  liahle,  in 
Trtivcr.  lor  the  nejrro 

TrovtM',  in  Heard  Superior  Court.  Decision  made  by 
Judge  Hammond,  at  the  Marcli  Term,  18G0. 

Tlii-i  was  an  action  brought  by  tlio  plaintiff  against  tlic 
lefendant,  to  recover  damages  for  the  alleged  conversion  of 
a  negro  man  slave  named  Jeff,  of  dark  color,  twenty  years 
i)ld,  worth  twelve  hundred  dollars,  and  worth,  for  hire,  one 
hundred  and  fifty  dollars  per  annum. 

The  testimony  on  the  trial,  disclosed  the  following  state  of 
facts,  to-w^it : 

In  the  month  of  July,  18r>8,  the  defendant  applied  to  one 
Joshua  F.  A.  Tharp,  who  was  at  the  time  the  superintendent 
'»f  the  business,  plantation  and  hands  of  the  plaintiff,  to  per- 
mit him,  the  defendant,  to  employ  the  negro  boy  Jeff  (which 
vas  one  of  the  hands  belonging  to  the  plaintiff,  and  then 
nnder  the  control  of  the  said  Joshua  F.  A.  Tharp)  to  work 
for  him,  which  application  was  refused  ;  that,  notwitstanding 
SQch  refusal,  the  defendant  went  on  nnd  employed  said  negro 
Hoy  without  the  consent  of  the  plaintiff,  or  of  said  superin- 
tendent, to  cut  logs,  and  that  in  cutting  down  a  tree,  it  fell 
and  lodged  between  two  other  trees,  and  could  not  fall  to  the 
;nt)und  until  it  was  cut  off  from  the  stump ;  that  the  defend- 
ant sent  said  negro  boy  to  cut  the  said  Xwd  from  off  the 
.<tump,  in  the  doing  of  which  the  butt  of  the  falling  tree  flow 
round  and  struck  said  negro,  injuring  him  so  that  he  died  of 
the  injury  within  twenty-four  hours  thereafter:  that  after 
being  injured,  the  negro  boy  was  immediately  carri(;d  to  the 
plaintiff's  house,  and  there  he  died ;  that  the  boy,  at  the 
time  he  was  injured,  was  worth  fifteen  hundred  dollars,  nnd 
^as  also  worth,  for  hire,  one  hundred  and  fifty  dollars  per 
nnnum.     Tho  plaintiff  then  closed  her  testimony. 

When  the  plaintiff  closed  her  testimony,  counsel  for  the 
defendant  moved  the  Court  to  dismiss  said  case,  on  the 
L'W)und  that  the  plaintiff  had  not  made  such  a  case,  by  the 
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proof,  US  entitled  her  to  recover  in  the  form  of  action  ad- 
opted. 

The  presiding  Judge  sustained  the  motion  and  dismissed 
the  case,  and  this  decision  is  the  error  complained  of  in  this 
case. 

C.  W.  Maury,  for  the  plaintiff  in  error. 

BiGUAM  &  Crocket,  for  tlie  plaintiff  in  error. 

Bf/  the  Court. — Lyon,  J.,  delivering  the  opinion. 

The  action  of  Trover  in  this  case  was  well  brought.  The 
defendant  had  wrongfully  taken  tlie  negro,  the  property  of 
plaintiff,  and  converted  him  to  his  use.  For  this  Trover 
lies.  The  re-delivery  of  tlic  negro  to  the  plaintiff  does  not 
bar  the  action,  but  only  goes  in  mitigation  of  damages. 
Butler,  N.  (.'.,  44.  So  every  unlawful  taking,  having  the 
effect  of  altering  the  nature  of  the  property,  is  a  conversion. 
2  Geo.,  and  cane  cited.  Any  use  or  disposition  of  a  chattel, 
without  the  consent  of  the  owner,  and  inconsistent  with  his 
right,  is  a  conversion.  1  Bailey,  34G.  The  same  principle 
is  recognized  in  LijArot  vs.  Holmes,  1  KeUy,  3(*1.  Any 
number  of  authorities  miglit  be  collected  directly  on  the 
point,  as  we  think  the  adjudication  of  the  Court  on  tlio  point 
must  control  the  case.  In  Collins  vs.  Lyons,  18  treo.,  648, 
tlic  plaintiff  sent  his  negro  to  mill,  and,  while  there,  the 
water-wheel  got  out  of  order.  Tlie  negro,  in  assisting  to 
raise  the  wheel,  received  a  blow,  by  the  lever  falling,  which 
caused  his  death. .  The  defendant  being  present,  it  was  held 
that  he  was  liable  in  an  action  of  Trover.  The  defendant 
in  this  cause,  against  the  consen^t  of  the  owner,  put  the  ne- 
gro to  his  own  use,  and  while  so  employed  received  an  injury 
which  caused  his  death.  We  hold  that  he  is  liable  to  the 
plaintiff  thus  occasioned  in  an  action  of  Trover.  The  non- 
suit granted  must  be  set  aside. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudgOT  by  the  Conrt, 
that  the  Judgment  of  the  Court  below  be  revcrBcd,  upon  the 
ground  that  the  Court  erred  in  granting  a  non-suit  and  dit-^ 
missing  plaintiff's  action. 
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McKINNEV  ,/  uL  c*.  IJURN.S  ,t  „l. 

vVherf  :i  >'.?!:-iii-l:i\v  fx«*ciiirs  a  dt-rd  lo  \v<  i\:\\u't-\\\-\\\\.\_  \  •  a  lot  of  land,  aivi 
Hi  tlie  ?:.iniL-  limo  roIi'a>0!'  a  dr]»i  ti)  Ijim.  i)rovid«.'il  In*  will  t-unvj-y  ilio  lille  in 
IfTi'l  t>  llur  \\\[\i  and  iliildri.Mi  (-1'  iht-  iiranlor.  and  lo  t-naldf  hirii  lo  do  so. 
iv]iily  will  oitliiT  cnforci?  a  spc-ciiio  prrfi>rniaric'c  cf  the  nirri'cmcnl — il  not 
ftirir  dfiiifd  liy  \\\v  ^jraiilor— or  di-vrL-r  a  roMiliiuir  ini.^l  «•»  tin)  land  in  favor 
«'!"  ilii-  jrranlur. 

lu  Etjuity,  ill  Floyd  Si4)onor  Court.     Trio«l  before  Judge 
ilAMMOND/:it  the  July  Term,  18G0. 

This  was  a  JJIll  in  Ivjuiiy,  filed  by  Henry  Burns  and  his 
\si\\\  Cynthia  Burn.-,  formerly  Cynthia  MeKiiiiHy,  and  llieir 
minor  children,  i^uin;/:  by  iIk-  .^aid   Henry  Burns,  iis  their 
lather  and  next  friend,  ::^ainst  John  ilcKinney  and  Charles 
ilcKinney,  administrators  of  ^Samuel  McKinney,  deccai>od. 
The   bill  alleges:   That,   in   the  year  lS4i>,  llenry  liurn.s 
jiureliai-ed   and  paid  for,  out  of  his  own  funds,  the  undivided 
half  of  lot   of  hmd   number  DO,   in   the  fifth  district  of  the 
t'ounh  section  of  originally  Cherokee,  now  Floyd  county,  ob- 
tained a  deed  for  the  same,  wont  into  the  j)osses.sion  thereof, 
and  has  so  remained,  using  and  receiving  the  ])rofit.s  of  the 
land  up  to  the  time  of  filing  the  bill;  that,  in  the  early  part 
of  the  year  1850,  being  in  need  of  money,  he  called  on  v^am- 
ucl  McKinney,   his  father-in-law,   for  the  ^\m\  of  '^150  00, 
which  the  said  Burns,  in  the  year  1830,  had  de])o>ited  with 
the  buid  J:?amuol  McKinney,  to  aid  in  the  ])ureha.>e  of,  and 
payment  for,  u  negro  girl  for  the  huid  Cynthia,  the  daughter 
of  Samuel  McKinney,  and  wife  of  i^aid  Burns;  that  the  said 
Samuel  McKinney  agree<l  to  pay  the  said  sum  of  ^150  00, 
provided  Burns  would  make  a  deed  to,  and  vest  the  title  to 
J^aid  land  in  the  said  Samuel  McKinney,  so  as  to  enable  him 
to  >citlc  the  same  upon  the  said  Cynthia  and  her  children : 
*liat  said  agreement  was  made  and  carried  out  by  the  said 
Kurns,  making  the  deed  to  said  Samuel  McKinney,  and  said 
Samufl  agreeing  to  make  a  conveyance  of  the  land  iii  trust 
for  the  wife  and  children  of  the  said  Burns;  that  tliere  Avas 
no  odicr  cause,  or  consideration,  or  inducement  for  the  deed 
Diade  by  Burns  to  McKinney,   except  that  herein  before 
stated;  that  said  half  lot  of  land  is  now,  and  was  then,  worth 
four  hundred  dollars  in  cash,  and  that  the  said  Samuel  Mc- 
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Kinney  died  on  the  lOtli  day  of  March,  1858,  witliout  ever 
havin<T  made  :i  conveyance  of  said  land  in  trust  for  the  sole 
and  separate  use  of  the  said  Cynthia  and  her  children,  as  he 
had  agreed  to  do;  that  tlie  said  defendants  obtained  letters 
of  administration  on  the  estate  of  said  Samuel  McKinnej, 
and  also  obtained  leave  to  sell,  and  actually  advertised  said 
land  for  sale,  and  will  sell  the  same  on  the  first  Tuesday  in 
January,  ISoti,  unless  restrained  by  process  from  a  Court  of 
Chancery. 

The  bill  prays  an  injunction,  restraining  the  defendants 
from  selling  the  land;  also  a  discovery  of  the  facts  charged: 
and,  also,  a  specific  performance  of  the  agreement  to  convey 
the  land  in  trust  as  set  forth  in  the  l)ill;  and,  also,  for  gen- 
eral relief. 

The  answers  admit  all  the  charges  and  allegations  in  the 
bill,  except  the  charge  that  Burns  had  deposited  $150  00 
with  Samuel  McKinney  in  1836,  to  aid  in  buying  a  negro 
girl  for  Mrs.  Burns.  This  charge  they  ignore.  The  ans- 
wers also  aver  a  disbelief  of  the  charge  in  the  bill  as  to  the 
agreement  by  Samuel  McKinney,  to  convey  said  land  in 
trust  for  the  sole  and  separate  use  of  Mrs.  Burns  and  her 
children,  and  state  that,  according  to  the  knowledge,  informa- 
tion and  belief  of  the  defendants,  the  facts  really  were  as 
follows :  That  Burnf .  being  in  need  of  money,  and  his  prop- 
erty about  to  be  sohl,  applied  to  Samuel  McKinney  for  aid, 
and  that  such  aid  was  furnished,  and  that  the  deed  from 
Burns  to  Samuel  McKinney  was  taken  to  secure  the  said 
Samuel,  and  at  the  same  time  to  secure  a  liome  for  his  daugh- 
ter, the  said  Cynthia,  and  her  children;  that  Samuel  Mc- 
Kinney, no  doubt,  intended  to  convey  said  land  in  trust  as 
charged  in  the  bill,  and  may  have,  and  doubtless  did,  avow 
such  a  purpose  in  the  presence  and  hearing  of  Bums,  bat 
that  there  was  no  stipulation  or  agreement  to  do  so. 

In  addition  to  the  bill  and  answers,  the  following  testi- 
mony was  adduced  upon  the  trial  of  the  case,  to-wit: 

Shadrach  Farmer,  testified:  That  he  wrote  and  witnessed 
the  deed  from  Henry  Burns  to  Samuel  McKinney  for  land 
in  controversy :  that  John  McKinney,  one  of  the  defendants, 
was  present,  and  told  witness  that  his  father,  the  said  Samuel, 
wanted  witness  also  to  write  a  deed  from  the  said  Samuel  to 
Mrs.  Burns  and  her  children,  but  this  last  deed  was  not 
written  because  Samuel  McKinney  was  not  present  to  exe- 
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cuto  it ;  there  was  no  money  paid  or  note  given  to  Burns 
for  his  deed,  and  it  was  understood  at  the  time  that,  in  con- 
sideration of  the  deed  from  Burns,  Samuel  McKinney  was 
to  rijexecute  to  Burns'  wife  and  children. 

Daniel  Lowery,  testified:  That  he  knew  the  land,  and 
that  it  was  worth  in  1850,  and  at  the  time  of  trial,  the  sum 
of  $400  00,  and  that  John  McKinney,  one  of  the  defend- 
ants, said  that  his  father,  Samuel  McKinney,  was  to  make  a 
deed  for  the  land  to  Burns'  wife  and  children. 

John  J.  Fisher,  testified:  That  John  McKinney,  one  of 
the  defendants,  said  both  before  and  after  the  execution  of 
the  deed  from  Burns,  that,  in  the  arrangement,  Samuel  Mc- 
Kinney was  to  secure  the  land  to  Mrs.  Burns  and  her  chil- 
dren, and  after  the  death  of  Samuel  McKinney,  the  said 
John  McKinney  expressed  regret  that  the  arrangement  was 
not  completed. 

Theophilus  Little,  testified :  That  Burns  paid  the  first  pur- 
chase money  for  the  land,  for  witness  was  his  security  for  it; 
that  John  McKinney  has  frequently  told  witness  that  Sam- 
uel McKinney  was  to  secure  the  land  to  Burns*  wife  and 
children,  so  that  they  should  never  be  disturbed  in  its  en- 
joyment, if  Burns  would  make  him  a  deed,  and  that  he, 
Samuel,  would  pay  ofi*  the  fi  fas  against  Burns,  being  about 
$150  00. 

George  K.  Smith,  testified:  That  he  had  several  conver- 
sations with  Samuel  McKinney  about  the  land  in  contro- 
versy ;  that  a  short  time  before  his  death,  Samuel  McKinney 
called  at  his  office,  at  Stone  Mountain,  to  have  a  deed  writ- 
ten, so  as  to  secure  the  land  to  the  wife  and  children  of 
Barns,  so  that  it  could  not  be  taken  for  Burns*  debts,  and  so 
that  Mrs.  Burns  and  her  children  would  have  a  home  safe ; 
that  witness  was  to  write  the  deed  that  day,  and  would  have 
done  so,  but  that  Samuel  McKinney  went  out,  and  when  he 
returned  was  intoxicated. 

William  Garrett,  testified:  That  he  was  present,  in  Jan- 
uary, 1844,  when  Burns  called  on  Samuel  McKinney  for 
some  money  that  Burns  had  left  with  McKinney  to  aid  in 
buying  a  negro  girl;  that  McKinney  told  Burns  he  had  bet- 
ter not  take  the  money  then,  for  fear  of  a  fi  fa  which  might 
interfere  in  some  way ;  that  Burns  told  him  the  fi  fa  was 
Milled;  McKinney  then  said  there  was  no  chance  to  get  the 

ntoney  then,  as  he  had  loaned  it  out;  that,  at  another  time, 
20 
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witness  was  at  Samuel  McKinney's  house,  and  Burns,  being 
there  also,  said  that  he  was  not  going  away  without  his 
money,  and  that  Burns  and  Charles  McKinney  were  on  their 
horses,  and  said  they  were  going  to  try  to  get  Burns'  money. 

The  testimony  being  closed,  the  Court  charged  the  Jury  : 

"That,  if  they  believed,  from  the  testimony  in  this  case, 
that  Samuel  McKinney  used  Burns'  money  in  the  purchase 
of  the  land,  notwithstanding  there  was  no  evidence  of  the 
trust  in  writing,  still  a  trust  resulted,  and  the  complainant? 
were  entitled  to  recover." 

Counsel  for  the  defendant  then  requested  the  Court  to 
charge  the  Jury: 

"That,  if  they  believed,  from  the  facts  in  this  case,  that 
Burns  did  let  Samuel  McKinney  have  this  money  in  1836^ 
the  claim  was  barred  after  four  years,  and  if  more  than  that 
time  had  elapsed,  and  McKinney  refused  to  pay  the  same^ 
unless  Burns  would  make  the  deed,  and  McKinney  did  pay 
it  upon  the  receiving  the  title,  then  it  was  McKinney's  own 
money  and  a  trust  could  not  result."  The  Court  charged 
such  to  be  the  Law,  but  added:  "But,  if  McKinney  did  not 
see  proper  to  take  advantage  of  the  Statute,  but  rccognixei 
the  debt,  then  the  lapse  of  time  would  not  operate  to  bar  the 
claim,  and  complainants  would  still  have  a  right  to  recover.'* 

The  Jury  returned  a  verdict  for  the  complainants,  that  a 
resulting  trust,  be  declared  and  set  up  in  Henry  Burns,  to 
the  premises  mentioned  in  the  bill,  and  that  the  administra- 
tors of  Samuel  McKinney  be  enjoined  from  further  efforts  to 
-icll  said  land,  and  that  the  defendants  pay  tlie  costs  of  suit. 

Counsel  for  defendants  then  made  a  motion  for  a  new  trial 
.>f  said  case,  on  the  follo^^ing  grounds : 

1 .  Because  the  Court  erred  in  holding  that,  under  the  parol 
testimony  in  this  case,  a  trust  could  be  set  up  at  all. 

2.  Because  the  Court  erred  in  holding  that  parol  testimony 
was  competent  in  this  case  to  establish  a  trust,  when 
the  deed  from  Burns  to  McKinney  contained  no  such 
terms,  or  conditions,  as  are  alleged  to  have  been  agreed 
on  by  the  parties. 

3.  Because  the  Court  erred  in  charging  as  he  did,  and  ki 
adding,  to  the  request  of  defendant's  counsel,  as  before 
stated. 

4.  Because  the  verdict  is  against  Law  and  evidence,  and 
the  weight  of  evidence. 
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The  Court  refused  the  new  trial,  >Yhich  irt  the  error  as- 
signed. 

T.  W.  Alexander,  for  the  plain tifis  in  error. 

J.  W.  H.  Underwood,  for  the  defendants  in  error. 

Bi/  the  Court, — ^lilMPKlN,  J.,  delivering  the  opinion. 

BurnSy  iu  188G,  placed  in  the  hands  of  McKinney,  hi« 
father-ii>-law,  §150  00,  to  purchase  a  negro  to  be  settled  up- 
OD  Burns'  wife  and  children — the  daughter  and  grand-chil- 
dren of  McKinney. 

In  1849,  Burns  bought  tlie  one-half  of  a  lot  of  land,  and 
needing  money,  he  called  upon  McKinney  for  the  §150  00 
which  he  had  never  invested  in  a  negro,  as  he  promised  to 
do.  McKinney  made  some  effort  to  raise  the  $150  00.  lie 
proposed  to  Burns  that  if  he  would  make  him  a  deed  to  the 
land  which  he.  Burns,  and  his  family,  were  living  on,  he 
eould  convey  the  same  in  trust  to  and  for  the  separate  use  of 
Bums'  wife  and  children.  And  the  deed  to  McKinney  was 
executed,  no  money  being  paid  by  McKinney,  or  note  given, 
or  the  payment  of  the  purchase  money  secured  in  any  other 
way.  McKinney  acknowledged  this  agreement  to  the  day 
of  his  death,  which  occurred  in  1855;  and,  having  made  sev- 
eral unsuccessful  attempts  to  have  a  deed  drawn  in  pursu- 
ance of  his  agreement — Avliich  he  never  denied  or  repudiated 
— died,  leaving  the  title  in  this  condition,  and  Burns  and  his 
family  in  possession  of  the  lot  of  land,  which  they  have  oc- 
cupied ever  since  1849,  when  it  was  bought  and  paid  for  by 
Bums. 

The  administrators  of  McKinney  have  advertised  the  land 
for  sale,  and  the  bill  in  this  case  is  filed  to  stop  the  sale  and 
to  have  a  conveyance  executed,  according  to  the  agreement 
between  McKinney  and  Burns,  or  a  resulting  trust  declared 
in  favor  of  Btirns,  and  this  the  Jury  have  decreed  shall  be 
done. 

It  is  contended  that  a  parol  trust  ta  the  land  cannot  be 
engrafted  on  the  absolute  deed  from  Burns  to  McKinney.. 
There  is  no  attempt  to  do  this.  The  legal  title  was  conveyed 
to  McKinney  merely  fo  enable  him  to  pass  it  over  to  Mrs. 
Burns  and  her  children.     The  deed  is  founded  upon  no  coa- 
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sidcration  good  or  valuable.  The  title  was  conveyed  to  him 
for  a  particular  purpose.  It  j^j^r^^^"  ""  i^  p/Mimv  Tnni'ojjr 
Powers  of  Attorney  are  frequently  executed  in  this  way,  and 
any  attempt  to  hold  or  appropriate  the  land  under  such  a 
power  would  constitute  a  fraud,  against  which  Equity  would 
grant  relief. 

And  then,  in  the  other  aspect  of  the  case,  McKinncy  paid 
nothing  for  the  land — Burns  paid  $150  00  for  it— does  not 
this  constitute  a  resulting  trust  in  favor  of  Burns  ?  It  is 
said,  this  doctrine  don't  apply  where  the  grantor  and  he  who 
pays  the  money  are  one  and  the  same  person.  This  may  be 
80.    None  of  the  authorities  cited  sustain  this  distinction. 

The  justice  of  this  case  is  with  the  finding  of  the  Jury, 
and  we  agree  that  it  ought  to  stand. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  bo  affirmed. 


HAMBRIGHT  vs.  STOVER. 

i.  When  the  plaintifl!'  does  not  vest  Iii8  right  lo  recover  on  the  ground  that  be 
is  an  innocent  holder,  and  without  notice,  and  the  note  is  payable  to  bearer, 
and  seeks  a  recovery  on  the  merits  of  the  contract,  the  defendant  cannot  in- 
quire into  the  title  for  the  single  purpose  of  defeating  a  recover)'. 

2.  A  general  warranty  of  unsoundness  docs  not  extend  to  future  casualties  of 
parturition. 

Complaint,  in  Floyd  Superior  Court.  Tried  before  Judge 
Hammond,  at  the  July  Term,  1860. 

This  was  an  action  brought  by  John  Hambright,  against 
Jeremiah  Stover,  to  recover  the  amount  due  on  a  promissory 
note,  of  which  the  following  is  a  copy: 
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'^Calhoun,  Tennessee,  25ih  September,  1854. 
*'By  the  twenty-fifth  day  of  December  next,  I  promise  to 
pay  J.  A.  Stover,  surviving  partner  of  Chambers  k  Stover, 
or  bearer,  the  sum  of  seven  hundred  dolhirs,  for  value  re- 
ceived." '^JEREMIAH  STOVER." 

To  this  action  the  defendant  pleaded  the  general  issue ;  and 
that  the  note  sued  on  was  without  consideration ;  and  that  if 
there  was  any  consideration  for  the  note,  the  same  was  a  ne- 
gro girl  by  the  name  of  Ann,  which  was  never  delivered  to 
the  defendant  as  was  agreed  to  be  done,  apd  that  the  negro 
was  unsound,  and  so  defectively  formed  in  the  womb,  as  that 
she  could  not  give  birth  to  children,  and  that  in  giving  birth 
(o  a  child  she  died,  before  slie  was  even  delivered  to  defend- 
ant. 

On  the  trial  of  the  case  the  plaintiff  introduced  in  evidence 
the  note  sued  on,  and  closed. 

The  defendant  introduced  in  evidence,  a  bill  of  sale  from 
J.  A.  Stover,  surviving  partner  of  Chambers  &  Stover,  to 
the  defendant  for,  a  negro  woman  named  Ann,  about  thirty- 
«ix  years  old,  warranted  to  be  "sensible  and  healthy."  The 
bill  of  sale  was  dated  25ih  of  September,  1854,  and  recited 
that  the  purchase  price  was  seven  hundred  dollars. 

The  defendant  also  proved  that  J.  A.  Stover  was  a  son  of 
the  defendant;  that  J.  A.   Stover  was  one  of  the  firm  of 
Chambers  &  Stover;  that  Chambers  died  first,  and  left  the 
Kiid  J.  A.  Stover  surviving;  that  after  the  death  of  Cham- 
bers, the  survivor  sold  a  negro  woman  to   defendant,   for 
which  the  note  sued  on  was  given;  that  the  note  was  found 
among  the  papers  of  J.  A.  Stover,  after  his  death;  that  the 
bill   oiF  sale   was   given   for   the  negro;    that   at   the    time 
of  the  sale  the  negro  was  pregnant,  and  was  lefc  at  Mrs. 
Brittains,  she  being  a  midwife,  to  be  attended  to  and  nursed 
during  her  confinement ;  that  she  was  attended  by  Mrs.  Brit- 
tain  during  her  confinement;  that  Mrs.  Britain  had  attended 
the  negro  two  or  three  times  before,  and  that  her  labor  was 
i^evere,  and  the  children  were  either  born  dead,  or  died  a  few 
minutes  after  birth ;  that  on  the  occasion  of  her  last  confine- 
ment, which  was  a  protracted  one,  she  died,  and  her  child 
was  taken  from  her  after  she  died;  that  it  was  the  opinion  of 
Mrs.  Brittain,  that  there  was  some  defect  in  the  womb  of  the 
negro;  that  a  post  mortem  examination  of  the  negro  womain 
was  made  by  two  physicians,  and  that  the  child  was  foundi 
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to  be  outside  the  womb,  and  among  the  bowels  of  its  mother. 

The  plaintiflF  proved  in  rebuttal :  That  when  the  defend- 
ant's agent  came  to  make  the  trade  for  him,  said  agent  di- 
rected that  the  negro  woman,  owing  to  the  fact  that  she  was 
far  advanced  in  pregnancy,  should  be  placed  in  the  care  of 
some  careful  nurse,  at  the  expense  of  the  defendant,  and  that 
such  was  the  defendant's  request,  as  stated  by  the  agent. 

The  plaintiff  also  proved  by  the  physician  that  was  called 
to  sec  the  negro  woman,  in  her  last  sickness,  and  also  by  an- 
other physician  who  aided  in  the  post  mortem  examination, 
that  in  the  opinion  of  said  physicians  the  negro  woman  failed 
to  give  birth  to  the  child  on  account  of  the  unusually  large 
size  of  the  child ;  that  the  negro  died  from  laceration  of  the 
womb,  which  may  occur  in  cases  of  a  sound,  as  well  as  in  a 
diseased  womb ;  that  upon  a  close  examination  of  the  negro's 
womb  after  death,  it  was  found  to  be  sound  and  healthy; 
that  the  negro  died  on  the  7th  or  8th  of  November,  1854. 

After  the  argument  of  the  case,  and  after  the  presiding 
Judge  had  charged  the  Jury,  the  defendant's  Counsel  asked 
the  Court  to  charge  the  Jury : 

"That  if  they  believed  the  plaintiff  in  this  case  was  not 
the  bona  fide  owner  of  the  note  sued  on,  for  a  valuable  con- 
sideration, but  got  it  surreptitiously  and  without  authority, 
from  among  the  papers  of  J.  A.  Stover,  deceased,  they  would 
be  authorized  to  find  for  the  defendant,"  which  the  Court 
<5harged  to  be  the  law,  and  Counsel  for  the  plaintiff  excepted. 
The  Jury  found  for  defendant. 

Counsel  for  the  plaintiff  then  moved  for  a  new  trial  in  said 
•case  on  the  grounds  : 

1st.  Because  the  Court  erred  in  charging  the  Jury  as  re- 
quested by  defendant's  Counsel,  as  herein  before  set  forth. 

2.  Because  the  Jury  found  contrary  to  law  and  evidence. 
Upon  hearing  the  motion,  the  Court  refused  the  new  trial, 
and  this  decision  is  the  error  alleged  in  said  case. 

T.  W.  Alexander,  for  the  plaintiff  in  error. 

Underwood  &  Smith,  contra. 

Bjj  the  Court. — LYon  J.,  delivering  the  opinion. 

The  charge  ef  the  Court  was  erroneona. 


ATLA2JTA,  AUGUST  TERM,  1860.  303 


Hambright  *•*  -Stover. 

There  was  no  evidence  that  the  plaintiff  got  the  papers 
.surreptitiously,  nor  anything  before  the  Court  to  show  that  the 
plaintiff  was  not  the  legal  holder. 

The  plaintiff  did  not  seek  to  recover  as  an  innocent  holder 
of  the  paper,  and  withoat  notice  of  the  defendant's  defense, 
or  the  equities  subsisting  between  the  maker  and  payees. 
On  the  contrary,  he  came  into  Court,  claiming  title  to  the 
paper  as  administrator  of  the  payee,  and  was  driven  from 
that  title  by  the  objection  of  the  defendant,  and  then  placed 
his  right  to  recover  on  the  merits  of  the  contract — the  note 
being  payable  to  bearer — and  in  that  position,  it  was  im- 
material to  the  defendant  to  inquire  into  this  title  to  the 
note.  And  here  we  might  rest  the  case,  as  a  new  trial  must 
be  granted  on  that  ground.  But  as  the  other  point — that 
the  verdict  was  contrary  to  Law  and  evidence — is  made  and 
insisted  upon,  we  have  felt  it  our  duty  to  pass  on  that  also. 

The  defence  was,  that  the  negro  woman,  the  consideration 
of  this  note,  was  unsound.  The  woman  was  pregnant  at  the 
time  of  the  sale,  and  died  subsequently  from  a  laceration  of 
the  womb,  and  an  inability  to  give  birth  to  the  child,  on  ac- 
count of  its  unusual  size,  which  sometimes  happen,  say  the 
physicians  who  treated  the  negro,  in  healthy  as  well  as  un- 
healthy women.  The  laceration,  which  was  tbe  immediate 
cause  of  the  death,  took  place  at  the  time  and  in  the  effort 
to  expel  the  offspring.  The  womb  as  well  as  the  general 
health  of  the  woman  was  otherwise  healthy.  We  do  not 
think  this  was  any  evidence  ol  unsoundness  of  the  negro  at 
the  time  of  the  sale.  A  warranty  of  soundness  does  not 
extend  to  the  subsequent  casualties  of  parturition.  And  as 
this  was  the  only  evidence  of  unsoundness,  the  verdict  was 
contrary  to  Law  and  the  evidence.  A  new  trial  must  hv 
granted. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
ground  that  the  Court  erred  in  not  granting  the  new  trial  on 
the  following  grounds : 

Ist.  For  error :  in  charging  the  Jury  that  if  they  should 
helieve  the  plaintiff  is  not  a  bona  fide  owner  of  the  note  for 
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a  valuable  consideration,  but  got  it  surreptitiously  and  with- 
out authority  from  tho  papers  of  J.  A.  Stover,  deceased,  they 
would  be  authorized  to  find  for  the  defendant. 

2d.  Because  the  verdict  was  contrary  to  Law  and  evidence. 


LAUB  et  al.  v«.  BURNETT  et  aL 

t.  An  Order  in  Chancery  wa»  had,  authorizing  the  huitband  and  trustee  to  self 
certain  real  estate,  belonging  to  the  separate  estate  of  the  wife.     The  wife 
afterwards  becoming  opposed  to  the  sale,  defendant  advised  her  to  file  a  bill 
fo  enjoin  the  husband  from  such  sale  and  consented  to  act  as  her  trustee,  or 
prodiem  ami^  in  that  proceeding,  and  counsel  was  employed  to  file  such  bill. 
The  defendant  subsequently  bought  the  property  from  the  husband,  and  paid 
him  the  money,  and,  being  about  to  dispossess  the  wife,  &c.,  she  applied 
for,  and  obtained,  an  injunction,  restraining  him  from  disturbing  her  posses- 
sion, &c.    On  tho  coming  in  of  the  answer  of  defendant,  admitting  the8# 
facts,  the  injunctitm    was  dissolved.     Ileld^  that  this  was  error — the  injuoc 
tion  ought  to  have  been  retained. 
it.  One  cannot,  by  bis  answer,  charge  and  discharge  hmiseK 
%  New  matter,  not  in  response  to  the  allegations  in  the  bill,  cannot  be  coo* 
itidered  in  au  application  to  dissolve  an  injuntnion,  especially  when  such 
new  matter  is  immaterial. 

In  Equity,  in  Floyd  Superior  Court.  Decided  by  Judgt- 
Hammond,  at  chanvbers,  on  the  22d  of  May,  1860. 

Maria  Laub  exhibited  her  Bill  in  Equity,  in  Floyd  Super- 
ior Court,  against  George  P.  Burnett  and  another,  in  which 
•he  alleged : 

That  she  was  the  wife  of  Andrew  M.  Laub,  and  that  her 
maiden  name  was  Maria  Norbuck ;  that,  at  the  time  of  her 
intermarriage  with  the  said  Andrew  M.  Laub,  she  bad,  and 
was  possessed  in  her  own  right,  and  as  her  sole  and  separate 
estate,  the  sum  of  one  thousand  dollars  in  money ;  that,  on 
the  SOth  of  January,  1851,  when  the  eomplainant  and  her 
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gaid  husband  determined  to  settle  in  the  city  of  Rome,  and 
desiring  to  have  said  money  invested  in  some  permanent 
property,   complainant,   by  petition  to  the  Hon.  John  H, 
Lnmpkin,  then  Judge  of  the  Cherokee  Circuit,  and  ex  officio 
Chancellor,  obtained  an  order  from  the  said  Chancellor,  ap- 
pointing the  said  Andrew  M.  Laub,  her  trustee,  and  authoris- 
ing him  to  invest  said  money  in  the  purchase  of  a  part  of  lot 
number  3,  Etowah  division,  of  the  city  of  Rome,  twenty-three 
feet  fronting  on  Broad  street,  and  extending  back  one  hundred 
and  thirty-two  feet;  the  same  being  the  place  on  which  the 
said  Andrew  M.  Laub  then  resided  and  transacted  business ; 
that  pursuant  to  said  order,  the  said  trustee  did  purchase 
said  town  lot,  and  with  the  income  and  proceeds  of  the  same 
did,  by  virtue  of  another  order  of  the  same  Chancellor,  pur- 
chase the  West-half  of  city  lots  numbers  4  and  21,  in  the 
Etowah  division  of  the  city  of  Rome,  lying  thirty-two  feet 
front,  and  running  back  to  Court  street,  to  which  city  lots 
<Ieeds  were  duly  executed  to  said  Andrew  M.  Laub,  as  trus- 
tee for  the  complainant,  conveying  to  said  Andrew  M.  Laub 
Ihe  said  city  lots  in  trust  for  the  use  and  benefit  of  the  com- 
plainant and  her  then,  and  future,  children  by  the  said  An- 
drew M.  Laub,  free  from  the  debts,  liabilities  and  contracts 
•f  the  said  Andrew  M.  Laub,  then  in  existence,  or  that 
might  thereafter  e^^ist ;  that  the  said  city  of  Rome  was  rap- 
idly improving  in  wealth  and  population,  and  that  said  city 
lots,  from  their  central  location  in  said  city,  were  then,  and 
would  probably  cwitinue  to  be,  valuable ;  that  for  a  year  or 
more  prior  to  the  filing  of  the  bill,  the  said  Andrew  M.  Laub 
was  dissipated  and  indolent,  doing  nothing  for  the  support 
of  his  family,  and  leaving  the  same  to  be  done  by  the  com- 
plainant, which  she  succeeded  in  doing,  partly  by  the  labor 
of  her  own  hands,  and  partly  by  the  sale  of  furniture  and 
wares,  belonging  solely  to  her ;    that  the  said  Andrew  M- 
Laab  had  never  given  bond  and  security  for  the  faithful  per- 
formance of  said  trust;  that,  for  some  months  immediately 
anterior  to  the  filing  of  the  bill,  the  said  Andrew  M.  Laub 
W  been  threatening  to  sell  and  dispose  of  said  city  lots, 
»leclaring  that  when  he  sold  them  and  got  the  money  in  his 
pocket,  the  complainant  and  her  children  might  go  to  hell ; 
that  George  P.  Burnett,  being  fully  aware  of  all  the  facts 
Wit  forth  in  the  bill,   advised  complainant  to  file  a  Bill  in 
Bqoity  against  the  said  Andrew  M.  Laub,  and  obtain  an  in- 
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junction,  restraining  the  said  Andrew  M.  Laub  from  selling 
eaid  city  lots,  as  he  had  repeatedly  threatened  to  do ;  that 
pursuant  to  the  advice  of  the  said  Burnett,  the  complainant 
arCtually  employed  counsel  to  file  such  bill,  but  before  the 
same  was  finished,  the  said  Burnett  bought  said  city  lots 
from  the  said  Andrew  M.  Laub,  for  one  thousand  or  twelve 
hundred  dollars,  or  some  other  small  and  inconsiderable  sum; 
that  said  Burnett  bought  the  said  city  lots  with  a  knowledge 
of  all  the  facts  aforesaid,  and  with  a  knowledge  of  said  trus- 
tee's habits  and  tlireats  aforesaitl,  and  after  he,  the  said 
Burnett,  had  deceitfully  advised  complainant  to  obtain  an  in- 
junction, restraining  sucli  sale ;  that  said  Laub  sold  said  city 
lots  to  said  Burnett  without  authority,  and  against  the  wishes 
and  repeated  remonstrances  of  the  complainant,  of  all  which 
the  said  Burnett  had  full  notice  before  he  purchased  said 
lots;  that,  since  said  sale  of  said  lots  to  Burnett,  Laub  has 
gone  to  parts  unknown  to  complainant,  taking  the  proceeds 
of  the  sale  with  him,  and  leaving  complainant  and  five  chil- 
dren ffour  of  whom  are  females  and  unable  to  support  them- 
selves) in  a  destitute  condition ;  that  the  said  Burnett  hv^ 
taken  violent  possession  of  one  of  said  lots,  and  rented  the 
house  on  the  same  to  William  Morris,  and  is  receiving,  and 
appropriating  to  his  own  use,  the  rents  and  profits  of  the 
same,  and  also  threatens  to  dispossess  complainant  of  the 
other  lots;  that  said  Burnett  bought  said  lots  from  said  Laub 
with  a  knowledge  that  Laub  was  largely  insolvent  and  that 
he  was  a  gambler,  and  otherwise  dissipated,  and  that  he  in- 
tended to  waste  the  proceeds  of  the  same ;  that  complainant 
believed  the  said  Burnett  urged  complainant  to  file  said  bill 
against  Laub  in  order  to  induce  him  under  resentment  to 
sell  said  Burnett  said  lots  at  less  than  their  value ;  that  said 
Burnett  has  a  claim  against  said  trust  estate  for  about  three 
hundred  dollars,  for  which  complainant  is  willing  that  said 
city  lots  should  be  bound. 

The  bill  prays  that  the  sale  from  Laub  to  Burnett  may  be 
set  aside ;  that  Laub  may  be  removed  from  the  oflSce  of  trus- 
tee of  said  property;  that  Burnett  may  be  enjoined  from 
selling  said  lots  or  dispossessing  the  complainant,  and  that 
the  rent  due  by  Morris  may  be  paid  to  complainant's  trustee; 
that  the  bill  may  be  answered,  and  such  other  relief  measur- 
ed out  to  complainant  as  her  case  demands. 

The  injunction  prayed  for  in  the  bill  was  issued  on  the 
30th  of  April,  1860. 
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The  defendant,  George  P.  Burnett,  filed  hfe  answer  to  the 
bill,  alleging  : 

That,   according  to  report,   complainant  and  Andrew  M. 
Laub  were  never  married  ;  that  the  settlement  in  trust,  made 
in  1851,   as  alleged  in  the  bill,  defendant  was  inform<Ki  and 
beliered,  was  made  to  evade  the  payment  of  debts,  which 
the  said  Laub  intended  to  contract  in  buying  cotton,  and 
that  the  complainant  never  had  any  property  of  her  own ; 
that,  according  to  the  bill,  the  whole  of  the  thousand  dollars 
belonging  to  complainant,  was  invested  in  the  purchase  of 
the  city  lot  first  described  in  the  bill,  which  city  lot  has  been 
occupied  by  complainant's  family  from  the  time  of  its  pur- 
chase, and  that  consequently  there  was  no  income  of  said 
trust  estate  to  be  invested  in  the  purchase  of  the  other  lots 
mentioned  in  the  bill;  that  Andrew  M.  Laub,  at  one  time, 
claimed   three   negroes  and  personal   property,   worth   one 
thousand  dollars,  as  trust  property  under  the  settlement  men- 
tioned in  the  bill,  which  claim  was  untrue  ami  fraudulent ; 
that  one  of  said  negroes  was  sold  by  the  said  Laub  for  one 
thousand  dollars,  which  money,  defendant  is  informed  and 
believes,  complainant  got  possession  of;  that  defendant  had 
a  debt  of  three   hundre<l  dollars  against  the  trust  estate, 
which  the  trustee  had  promised  to  pay  out  of  the  procee<l8  of 
the  sale   of  the  negro  aforesaid,  but  excused  himself  from 
complying  with  said  promise,  by  charging  that  complainant 
had  stolen  the  money  from  him,  which  the  defendant  believes 
was  true,   or,  at  least,  that  the  trustee  and  the  complainant 
disposed  of  the  money  by  collusion  with  each  other,  to  avoid 
the  payment  of  defendant's  debts;  the  defendant  admits  that 
said  Laub  had  been  trying  to  sell  said  lots,  and  that  he  may 
have  made  use  of  many  improper  expressions  relative  to  the 
proceeds;  that  said  trustee  had,  on  the  26th  of  December, 
1857,  obtained  an  order  of  the  Chancellor  of  Trusts  to  sell 
said  city  lots,  and  defendant  bought  the  same  from  Laub,  by 
virtue  of  the  authority  to  sell,  conferred  by  said  order;  the 
defendant  insists  that  lie  gave  the  full  value  of  the  lots ;  the 
defendant  admits  that,  whilst  the  said  Laub  was  trying  to 
«ell  the  lots,  be  did  advise  complainant  to  file  a  bill  to  enjoin 
the  sale,  and  to  remove  him  from  the  oflBce  of  trustee,  but 
ke  gave  such  advice  because  complainant  proposed  to  have 
defendant  appointed  trustee,  which  he  desired  in  order  to 
^eoire  his  debt  aforesaid ;  that  compkiinant  did  employ  coun- 


808  SUPREME  COURT  OF  GEORGIA. 

Laub  ei  a/,  vs.  Burnett  et  al. 


•el  to  file  such  bill,  but  afterwards  abandoned  it;  defendant 
did  propose  and  still  proposes  that,  if  complainant  will  pay 
his  debt  aforesaid,  and  also  repay  the  purchase  money,  paid 
by  defendant  to  Laub  for  the  city  lots,  defendant  will  recon- 
Tcy  the  lots  to  complainant ;  defendant  denies  that  he  took 
riolent  possession  of  one  of  the  houses,  but  says  he  applied 
to  complainant  for  the  key,  and  she  said  it  was  lost,  where- 
upon defendant  obtained  a  key  that  fitted  the  lock,  and  open- 
ed the  door  and  took  possession  ;  defendant  has  made  no  at- 
tempt or  threats  to  oust  complainant  from  the  other  lots,  but 
has  told  her  to  look  around  for  another  home,  and  that  he 
would  give  her  time  to  do  so. 

The  defendant  sets  up  in  his  answer,  that  complainant  and 
her  family  are  a  nuisance  'to  the  city  of  Rome,  and  charge* 
them  with  a  great  deal  of  improper  conduct,  which  is  not 
responsive  to  the  bill,  and  has  nothing  to  do  with  the  case 
made  by  the  bill. 

Upon  the  coming  in  of  the  answer,  the  defendant's  Solici- 
tors moved  to  dissolve  the  injunction,  on  the  ground  that  the 
facts  and  circumstances,  upon  which  the  Equity  of  the  Bill 
was  based,  were  denied  by  the  answer. 

Tlie  Judge  sustained  the  motion  and  dissolved  the  injunc- 
tion, and  this  decision  is  the  error  assigned  in  this  case. 

D.  S.  Printup  &  H.  A.  Gartrbll,  for  the  plaintiff  in 
error. 

Under\vooi>  &  Smith,  contra. 

By  the  Court, — Lyon,  J.,  delivering  the  opipion. 

1.  The  defendant  admits  by  his  answer,  that  notwithstand- 
ing the  order  of  the  26th  of  December,  1859,  authorizing  the 
husband  of  complainant  to  sell  the  trust  property,  that  the 
complainant  was  opposed  to  the  sale  by  him.  That  he  had  ad- 
vised her  to  file  a  bill  to  enjoin  him  from  such  sale ;  that  he 
had  consented  to  act  for  her  as  her  trustee,  or  next  friend,  in 
that  proceeding,  and  that  counsel  had  been  employed  for 
that  purpose,  after  all  of  which  he  bought  the  property.  Such 
a  sale  and  purchase  cannot  stand,  and  the  injunction  wa» 
improperly  dissolved. 

That  part  oi  his  answer^  in  which  he  sets  «p  her  with- 
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drawing  or  abandonment  of  those  proceedings,  and  subse- 
quent assent  to  the  sale,  is  not  in  response  to  the  allegations 
in  the  bill,  but  is  new  matter  and  in  avoidance  of  the  equities 
of  the  bill,  and  must  be  supported  on  the  trial  by  proof. 

2.  One  cannot,  by  his  answer,  charge  himself  and  then,  by 
new  matter,  discharge  himself.  3Iorc  vs,  Ferrcll^  1  Kelly. 

3.  That  the  settlement  of  this  property  to  the  separate 
use  of  the  wife  was  not  lonajide^  but  to  defraud  creditors, 
is  also  not  in  response,  and  if  it  was,  that  fact  could  not  avail 
the  defendant,  for  he  is  not  a  creditor  of  the  husband  without 
notice  of  this  settlement,  and  on  the  faith  of  the  property 
being  his,  nor  a  bona  fide  purchaser  without  notice. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
ground  that  the  Court  erred  in  dissolving  the  injunction. 


BEGGARLY  v%.  CRAFT. 

1.  Wbere  the  damages  are  excessive,  resulling  probably  from  the  fad  thai  the 
whole  Law  of  the  case  hns  not  been  liresented  »o  full  to  the  Jury  as  it 
(hoold  have  been,  a  new  trial  will  be  ordered. 

^Whcre  iinchastity  is  imputed  to  a  female,  evidence  of  actual  prostitution, 
two  months  after  the  speaking  of  <h«  words,  is  not  admissible. 

Complaint,  in  Fulton  Superior  Court  Tried  before  Judge 
Boll,  at  the  April  Term,  1860. 

This  was  an  action,  brought  by  Josephine  F.  Craft,  through 
lier  father  and  next  friend,  George  W.  Craft,  against  Clark 
^ggariy,  to  recover  damages  which  the  plaintiff  alleged  that 
^6  had  sustained  in  consequence  of  the  falsely  and  mali- 
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ciously  speaking  by  the  defendant  of  the  plaintiff,  the  follow- 
ing words,  to- wit :  "  She  is  a  girl  of  bad  character ;  she  is  a 
whore ;  I  believe  her  to  be  a  whore ;  she  keeps  the  same  kind 
of  company  that  such  women  keep." 

The  action  was  brought  in  the  short  form,  and  the  petitiou 
conformed  to  the  form  prescribed  in  the  Statute,  without  in- 
nuendo or  colloquium. 

The  defendant  pleaded  that,  if  he  ever  spoke  the  words  a^? 
charged,  he  did  so  in  an  efibrt  to  have  the  plaintiff  removed 
from  the  house  in  which  she  then  resided,  and  which  was  in 
the  immediate  neighborhood  of  the  house  in  wliich  defendant 
and  his  family  resided ;  that  he  had  been  informed  that  plain- 
tiff's conduct  had  been  such  as  to  indicate  a  Avant  of  chastity, 
and  that  her  character  for  chastity  was  not  good ;  that  her 
associations  were  not  good,  and  her  house  was  a  place  of  re- 
sort at  late  and  unnusual  hours  of  the  night  for  men ;  and 
that,  in  August,  1857,  she  had  carnal  connection  and  sexual 
intercourse  with  one  F.  M.  Cranford,  who  was  not  her  hus- 
band. 

It  appeared  from  the  evidence  adduced  on  the  trial,  that 
the  defendant,  in  the  spring  of  1857,  and  prior  to  the  com- 
lacncement  of  the  action,  applied  to  the  owner  of  the  house 
in  which  plaintiff  and  her  father  lived,  and  also  to  the  agent 
of  such  owner  who  rented  the  house  to  plaintiff's  father,  tt> 
have  them  removed  from  said  house,  which  was  in  close  prox- 
imity to  the  house  in  which  the  defendant  with  his  wife  and 
one  child  resided;  that  defendant  seemed  to  be  in  an  angry 
mood,  and  a  violent  passion,  when  he  made  the  application 
and  complaint,  and  was  very  abusive  cvf  the  plaintiff;  that, 
on  tliat  occasion,  the  defendant  said  he  believed  the  whole 
family  to  be  whores,  and  the  plaintiff  a  damned  whore,  and 
he  could  prove  it ;  that  the  whole  object  of  defendant  seemed 
to  be  to  get  them  away  from  the  house  in  Avhich  they  then 
lived,  so  near  to  his  family. 

There  was  some  conflict  in  the  testimony  as  to  the  general 
character  of  the  plaintiff,  both  in  Milledgeville,  where  she 
once  lived,  and  in  Atlanta,  where  she  then  lived.  Some  of 
the  witnesses  testified  that  she  was  lightly  spoken  of,  and 
that  common  rumor  gave  her  the  character  of  «a  bold,  fast, 
imprudent,  forward  and  suspicious  girl;  that  she  was  often 
seen  on  the  streets  and  public  walks  of  Milledgeville,  unat- 
tended, at  times  when  virtuous  ladies  usually  go  attended: 
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that  her  general  deportraent  indicated  but  little  self-restraint 
or  self-respect ;  that  she  seemed  to  have  been  loosely  raised, 
and  to  be  under  little,  or  no  family  or  parental  restraint : 
that  her  genera)  bearing  and  carriage  were  unbecoming  a 
chaste,  pure  minded  girl,  and  tended  to  invite  the  advances 
of  young  men :  that  she  was  seen  to  pass  about  the  passenger 
depot  in  Atlanta  as  late  as  9  or  10  o'clock  at  night,  in  com- 
pany with  a  negro  woman,  known  by  the  name  of  Lucy  Dean, 
who  was  at  the  time  hired  to  her  father;  that  the  character 
of  the  negro  woman  for  virtue  was  notoriously  bad ;  that,  on 
one  occasion,  the  negro  woman  and  the  plaintiff  were  passing 
through  the  depot  and  stopped  near  the  Ladies'  Saloon,  when 
the  negro  woman  left  plaintiff  by  herself  and  went  off  up  to 
the  far  end  of  the  depot  to  where  some  young  men  were  stand- 
ing; that  one  of  the  young  men  returned  with  the  negro  to 
where  the  plaintiff  was,  and  the  three  went  off  down  the  road 
in  the  direction  of  the  house  in  which  plaintiff  lived ;  that 
this  occurred  in  the  spring  of  1857,  and  between  9  and  10 
o'clock  at  night ;  that,  on  another  occasion,  in  June,  1857,  a 
l^ntleman  called  at  the  house  of  plaintiff's  father^  when 
plaintiff  rose  up  from  her  seat  and  embraced  him  affection- 
ately, and  when  she  discovered  who  it  was,  she  relaxed  her 
embraces  and  asked  to  be  forgiven,  as  he  was  not  the  man 
she  was  looking  for,  that  she  was  looking  for  a  gentleman 
from  the  Washington  Hall. 

Other  witnesses  testified :  That  they  had  known  the  plain- 
tiff for  some  time,  and  that  her  character  for  virtue  was  good, 
and  her  associations  reputable,  and  that  until  this  suit  was 
instituted,  they  had  never  heard  anything  against  her  char- 
acter ;  that  some  of  the  witnesses  had  lived  very  near  to  her 
father,  and  liad  an  opportunity  of  seeing  her  often,  and  that 
her  general  reputation  was  tlwit  of  a  chaste  and  virtuous 
girl. 

Pending  the  trial,  counsel  for  defendant  proposed  to  read 
the  answers  of  F.  M.  Cranford  to  interrogatories  taken  out 
in  said  case,  which  answers  were  as  follows,  to-wit : 

"I  do  know  of  one  person  who  had  sexual  intercourse  with 
plaintiff  in  the  months  of  August  and  September  of  1857,  in 
Atlanta,  Georgia,  and  within  about  ten  feet  of  the  defend- 
ant's lot,  and  on  the  lot  whereon  the  plaintiff  lived,  and  that 
person  was  the  witness ;  I  am  fully  satisfied  that  plaintiff'  re- 
•rived  other  company  for  improper  purposes  during  the  time 
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that  I  was  visiting  her,  from  what  she  told  me,  and  I  regard- 
ed her  as  a  prostitute,  and  ready  to  receive  men  at  all  times 
for  improper  purposes,  as  my  first  proposition  was  made  for 
her  meeting  me,  through  a  negro  woman  she  had  hired,  and 
the  plaintiff  accepted  the  proposition  and  met  me  through  aa 
agreement  of  that  kind  for  the  purposes  already  stated.*' 

These  answers  were  objected  to  by  counsel  for  plaintiff, 
on  the  ground  that  they  detailed  occurrences  happening  after 
the  suit  was  instituted,  and  after  the  speaking  of  the  slander- 
ous words  by  the  defendant,  which  objection  was  sustained 
by  the  Court  and  the  evidence  repelled,  and  defendant  ex- 
cepted. 

The  presiding  Judge  charged  the  Jury,  amongst  other 
things  : 

"That  the  words  declared  on  were  actionable  joer  «c,  and 
apon  proof  that  the  same  were  spoken  by  the  defendant,  of 
and  concerning  the  plaintiff,  the  plaintiff  was  prima  facie  en- 
titled to  recover,  as  upon  proof  of  the  speaking  of  words, 
actionable  in  themselves,  (as  the  words  charged  in  this  case 
are,)  the  Law  presumes  Malice,  and  no  special  damage  need 
be  proven.'*    To  which  charge  defendant  excepted. 

The  Jury  returned  a  verdict  for  the  plaintiff  "for  four 
thousand  two  hundred  and  fifty  dollars,  with  cost  of  suit.'* 

Counsel  for  the  defendant  moved  for  a  new  trial  of  said 
case,  on  the  following  grounds: 

1.  Because  the  Court  erred  in  deciding  and  holding  that 
the  defendant  could  not  justify,  in  said  case,  by  prov- 
ing any  specific  act  of  sexual  intercourse  by  the  plain- 
tiff, but  that  evidence  of  general  bad  character  for  vir- 
tue and  chastity  were  alone  admissible  for  that  purpose. 

2.  Because  the  Court  erred  in  ruling  out  the  answers  and 
testimony  of  F.  M.  Crawford,  as  aforesaid. 

3.  Because  the  Court  erred  in  charging  the  Jury  as  herein 
before  set  forth. 

4.  Because  the  verdict  was  without  evidence,  strongly 
against  the  weight  of  evidence,  and  contrary  to  Law. 

5.  Because  the  damages  found  by  the  Jury  were  excessive. 
The  Court  overruled  the  motion,  and  refused  the  new  trial, 

and  defendant  excepted. 

Counsel  for  defendant  then  moved  to  arrest  the  Judgment 
in  said  case,  on  the  following  grounds : 

Ist.  Because  it  is  apparent  on  the  face  of  plaintiff's  de- 
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claration,  that  no  legal  cause  for  action  is  set  fort  therein 
against  the  defendant. 

2d.  Because  the  words  charged  to  have  been  spoken  by 
defendant  impute  no  crime  to  the  plaintiff,  and  no  special 
damage  is  averred  to  have  been  suffered  bj  her  on  account 
of  the  speaking  thereof. 

The  Court  overruled  the  motion  and  refused  to  arrest  the 
Judgment;  and  these  decisions,  refusing  the  new  trial  and 
to  arrest  the  Judgment,  constitute  the  errors  complained  ol 
in  jthis  case. 

Bl£CKL£Y,  for  the  plaintiff  in  error. 

Cf.  B.  Hayuood,  for  the  defendant  in  error. 

Bt/  the  Caurt — Lumpkin,  J.,  delivering  the  opinion. 

Aft^JF  much  reflection  upon  this  case,  and  an  earnest  effort 
to  arrest  its  further  agitation,  we  are  forced  to  the  conclusion 
that  the  damages  found  by  the  Jury  are  excessive,  and  that 
on  that  account  the  verdict  and  judgment  ought  not  to  stand. 
There  arc  circumstances,  independently  of  the  pecuniary  con- 
dition of  the  defendant,  which,  in  our  judgment,  ought  to 
mitigate  the  finding  of  the  Jury. 

It  is   true,  we  cannot  hold  the  defendant  excusable  for 
uttering  the  defamatory  words  which  he  did,  and  in  the  in- 
temperate language  employed  by  him.    Still,  if  the  Jury  be- 
lieved that  he  was  actuated  alone  from  a  desire  to  protect 
his  family  from  an  unworthy  neighbor,  and  from  no  malice 
toward  the  plaintiff,  it  should  have  weighed  much  with  them 
in  the  assessment  of  damages.     And  can  any  one  read  the 
evidence  and  doubt  that  this  was  the  motive  which  influenced 
the  defendant  ?     No  other  cause  is  assigned  or  insinuated. 
And  to  whom  were  the  words  spoken  ?   To  Mr.  W.  H.  Harvel, 
who  rented  the  lot  to  the  Craft  family,  and  to  Mr.  S.  J. 
Shackelford,  his  agent.     He  complained  to  them  of  these 
people,  and  insisted  upon  their  removal ;  and  both  Shackel- 
ford and  Harvel  testify  that  the  whole  object  of  Beggarly 
seemed  to  be  to  get  them  away.     To  show  conclusively  the 
nwtive  that  prompted  the  defendant,  and  at  the  same  time 
tile  earnestness  and  strength  of  his  convictions,  he  said  in 
^  violence  of  his  passion,  that  if  Harvel  and  Shackelford 
21 
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did  not  remove  the  Crafts,  they  were  as  bad  as  they  were. 
We  grant  that  such  words  are  wholly  unjustifiable ;  still  they 
indicate  any  thing  but  the  slimy  tongue  of  a  slanderer. 

And  then  it  is  altogether  worthy  of  remark,  that  to  no 
other  human  being  did  the  defendant  ever  repeat  this  charge. 
The  words  were  spoken  in  a  strictly  business  transaction — 
though  in  a  most  indecorus  and  intemperate  manner.  The 
Law,  if  it  cannot  forgive  always,  looks  with  indulgence  upon 
such  communications. 

This  view  of  the  case  did  not  have  its  due  weight.  It  was 
not  as  permanently  presented  by  the  Court  as  it  should  have 
been.  His  Honor  was  right  in  holding  that  the  words  spoken 
being  actionable  in  themselves,  upon  proof  of  their  being 
spoken,  the  Law  would  infer  malice;  and  that  the  plaintiff 
was  entitled  to  recover,  without  alleging  or  proving  any 
special  damage. 

But  the  same  witnesses,  be  it  borne  in  mind — Harvel  and 
Shackelford — who  proved  the  speaking  of  the  words,  testify 
also  to  the  occasion  on  which,  and  the  circumstances  under 
which,  they  were  spoken.  Here,  then,  the  antidote,  to  some 
extent,  accompanied  the  poison,  and  both  in  the  eye  of  the 
Law  and  of  reason,  should  have  been  taken  into  the  account. 

The  plaintifi"  came  from  Milledgeville  to  Atlanta,  at  the 
age  of  fifteen.  And  while  there  is  respectable  testimony  in 
the  record,  from  persons  who  lived  near  her  in  Milledgeville, 
and  with  whose  families  she  associated  at  home  and  in  the 
Sunday  School,  that  they,  the  witnesses,  never  saw  any  thing 
improper  in  her  conduct  or  heard  any  thing  disreputable  to 
her  character,  there  is  contradictory  evidence  upon  this  point. 
A  number  of  persons,  mostly  young  men,  speak  of  her  as  a 
bold,  fast  and  forward  girl  of  doubtful  or  suspicious  charac- 
ter, and  inviting,  in  her  deportment,  to  the  advances  of  young 
men.  And  while  they  impute  to  her  no  act  of  prostitution, 
they  say  her  general  reputation  and  conduct  were  not  ver}' 
good — rude  and  unbecoming  a  respectable  young  girl. 

And  then,  after  coming  to  Atlanta,  there  are  facts,  sworn 
to,  which  corroborate  the  impressions  she  made  in  Milledge- 
ville. She  was  seen  about  the  Depot  at  unseasonable  hours, 
in  company  with  a  negro  woman  hired  by  her  father,  by  the 
name  of  Lucy,  of  notoriously  infamous  character.  At  one 
time,  between  nine  and  ten  o'clock  at  night,  this  woman  left 
the  plaintiff  and  approaching  to  where  a  group  of  young  men 
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were  standing,  conversed  with  them,  when  one  of  the  com- 
pany joined  the  girl  and  when  the  two  and  the  negro  walked 
off  together. 

It  is  quite  certain  that  the  defendant  either  heard  or 
saw  things  which  alarmed  his  fears  and  justified  hira,  as  he 
supposed,  in  denouncing  this  young  woman  as  unfitting  to 
reside  so  near  his  family.  He  may  have  judged  her  too 
harshly.  The  proof  did  not  justify  his  accusation.  Under 
all  the  circumstances,  it  may  have  been  right  in  compelling 
him  to  answer  in  damages,  but  the  verdict  cannot  be  justified 
by  the  facts  of  the  case. 

If  parents  will  permit  their  daughters  to  grow  up  without 
restraint — to  play  the  wanton  in  the  streets  and  public  places 
of  the  city — even  if  they  escape  actual  pollution,  they  are 
not  entitled  to  the  same  compensation  as  should  be  awarded 
to  the  modest  maiden,  who,  should  ever  an  impure  thought 
intrude  itself,  would  crimson  her  cheek  with  a  burning  blush, 
though  alone  iu  the  solitude  of  her  chamber,  and  concealed 
from  mortal  eye  by  the  deep  shades  of  midnight.  This 
would  be  to  confound  all  distinction  between  the  pure  and 
the  impure. 

Slander  verdicts,  however  enormous,  cannot  preserve  the 
reputation  of  our  daughters,  if  we  suffer  theni  to  grow  up 
without  domestic  restraint ;  nor  will  the  Founder  of  families 
hold  such  parents  guiltless.     Governments  may  enact  salu- 
tary   laws,  the    ministry  may   thunder  weekly    from    their 
palpits  the  lessons  of  the  Law,  Courts  may  execute  judgment 
m  righteousness,  but,  unless  family  discipline  be  enforced, 
all  other  efforts  will  be  in  vain,  to  save  the  rising  generation 
from  ruin  and  wretchedness,  and  the  land  from  destruction. 
Where,  amongst  us,  are  the  representatives  of  the  women — 
ay,  and  the  men,  too,  of  the  olden  time?    And  yet,  to  these 
hot-house  plants,  with  all  their  immaturity  of  body  and  mind, 
are  soon  to  be  committed  the  destinies  of  this  mighty  na- 
tion !    Who  does  not  tremble  in  view  of  this  fact  ? 

We  repeat,  then,  had  the  breath  of  slander  never  whis- 
pered a  reproach  against  the  name  of  the  plaintiff — were  she 
chaste  as  Diana — ^unsullied  as  the  snow-drift — were  her 
thoughts  as  pure  as  those  of  the  Pilgrim  devotee  while  im- 
printing a  kiss  upon  his  favorite  saint — the  damages  would 
kave  been  too  large,  especially  considering  that  the  defend- 
ant was  unable,  by  reason  of  his  poverty,  to  ffive  security  on 
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the  appeal  in  this  case,  or  to  prosecute  this  Writ  of  Error  to 
this  Court. 

We  think,  the  Court  was  right  in  rejecting  the  plea  and 
proof  of  actual  prostitution,  two  months  after  the  words  were 
spoken.  Whether  offered  in  order  to  draw  the  inference, 
that,  if  the  plaintiff  was  actually  unchaste  in  August,  she 
was  probably  not  free  from  the  taint  of  pollution  in  June,  or 
to  diminish  the  damages  on  account  of  the  degradation  to 
which  the  witness  swore  she  subsequently  yielded,  we  hold, 
it  would  be  dangerous  in  the  extreme  to  allow  such  proof. 
The  charge  made  was  well  calculated  to  stimulate  assaults 
upon  the  virtue  of  a  young  woman,  however  innocent  she 
might  be  in  her  deportment,  and  then  it  would  become  the 
interest  of  the  defendant  to  conspire  to  bring  about  the  re- 
sult which  he  imputed.  No  authority  is  produced  in  support 
of  this  attempt,  and  policy  forbids  the  allowance  of  such 
testimony. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
ground  that  the  Court  erred  in  not  granting  a  new  trial  in 
this  case,  on  the  ground  that  the  damages  found  by  the  Jury 
were  excessive. 
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LEMON  vs.  WRIGHT. 

1.  A  father  sent  a  slave  to  his  son,  by  "a  liitle  boy^''^  the  child  ot  that  son,  in 
the  year  1S37,  calling  no  witnesses  to  the  gift,  and  using  no  words,  at  the 
time,  creating  a  trust,  or  placing  any  limitations  or  conditions  upon  the  gift. 
The  son  received  the  slave,  treated  her  as  his  own,  and  paid  taxes  lor  her 
as  such,  and  she  was  generally  known  as  his  property ;  was  seized  in  exe- 
cution and  sold  for  his  debts,  but  permitted  by  the  purchaser  to  return  to 
his  possession,  that  he  might  h*ve  an  opportunity  of  redeeming  her.  Held, 
that  io  a  suit  against  this  son,  for  the  slave,  by  a  vendee  of  the  purchaser 
at  SheriflTs  sale,  the  testimony  of  defendant's  father,  (then  eighty-five  years 
of  age,)  taken  after  a  lapse  o(  more  than  twenty  years,  that  the  gift,  in  1837, 
▼as  to  the  wife  and  children  of  defendant,  and  not  to  himself,  is  insufficient 
to  bar  a  recovery  by  plaintiff. 

2.  A  parol  gift,  as  above  described,  cannot,  by  deed  of  the  donor,  made  in 
September,  1839,  by  procurement  by  the  son,  be  so  qualified  as  to  ves>t  tho 
property  in  the  son  as  trustee  for  his  wife  and  children,  in  prejudice  ol  the 
rights  of  a  creditor  to  whom  the  son  became  indebted  in  183S,  who  com- 
menced suit  for  the  recovery  of  his  debt,  in  July,  1839,  and  recovered  judg- 
ment in  January,  1840;  nor  in  prejudice  of  tho  rights  of  a  purchaner  of  said 
ulave,  at  Sheriff's  sale,  under  that  judgment,  as  against  such  creditor  or 
purchaser  the  deed  is  a  nullity. 

3.  A.,  at  the  request  of  B.  and  his  wife,  purchased  certain  slaves  in  the  year 
18il,  and  placed  them  in  the  possession  of  B.,  promising  to  convey  said 
slaves  in  such  manner  as  to  secure  them  to  the  wile  and  children  of  B., 
whenever  he  should  be  reimbursed  the  purchase  money  and  interest.  In 
1S53,  not  having  been  reimbursed  to  any  extent,  A.  conveyed  two  of  said 
slaves  to  B.,  in  trust  for  his  wife  and  children,  and  one  to  a  daughter  of  B. 
At  the  same  time  A.  look  one  of  the  slaves  home  with  him,  leaving  one  un- 
disposed of,  in  B.'s  tK>ssession,  qs  before.  In  1859  A.  made  a  demand  of  B. 
for  that  one,  and,  on  refusal,  commenced  this  action  of  Trover  for  that 
slave.  Jleldy  first,  that  the  taking  home  of  two  of  the  slaves  by  A.,  in  1853. 
was  no  reimbursement  under  the  original  agreement,  unless  he  so  expressly 
stipulated  at  the  time  of  taking  them,  ond  did  not  bar  his  right  of  action. 
Secondly,  that,  even  if  reimbursed,  A.  was  entitled,  at  Law,  to  recover  the 
slave,  to  the  end  that  he  might  convey  and  deliver  her  in  accordance  with 
his  original  promise. 

Trover,  in  Spalding  Superior  Court.  Tried  before  Judge 
Cabaniss,  at  the  May  Term,  1860. 

This  was  an  action  brought  by  Abel  A.  Lemon  against 
Charles  W.  C.  Wright,  to  recover  damages  for  the  alleged 
conversion  of  a  negro  girl  slave  named  Ann,  and  her  infant 
diild,  Jack. 
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The  action  was  commenced  on  the  26th  of  April,  1859. 

The  defendant  pleaded  the  general  issue,  and  Statute  of 
Limitations. 

On  the  trial  of  the  case  the  following  state  of  facts  was 
developed  by  the  testimony,  to-wit : 

In  the  year  1836  or  1837,  Joseph  Wright  sent  a  negro 
girl,  by  the  name  of  Mary,  to  the  house  of  his  son,  Charles 
W.  C.  Wright,  by  his  little  son,  intending,  at  the  time,  that 
said  negro  should  go  as  a  gift  to  the  wife  and  children  of  said 
Charles  W.  C.  Wright,  but  there  was  no  proof  of  the  declara- 
tion of  that  intention  when  the  negro  was  sent.  The  negro 
remained  in  defendant's  possession,  and  was  controlled  and 
used  by  him,  until  the  19th  of  September,  1839,  when  Jo- 
seph Wright  executed  the  following  deed,  to-wit : 

"Georgia,  Butts  County. — Know  all  men  by  these  pre- 
sents, that  I,  Joseph  Wright,  of  the  county  and  State  afore- 
said, have  this  day,  and  do  hereby,  for  and  in  consideration 
of  the  natural  love  and  affection  whicli  I  have  toward  my 
daughter-in-law,  Elizabath  L.  Wright,  the  wife  of  my  son, 
Charles  W.  C.  Wright,  of  the  county  of  Jasper  and  State 
aforesaid,  and  her  children,  by  the  said  Charles,  a  certain 
negro  woman  slave  by  the  name  of  Mary,  aged  twenty-five 
years,  and  a  negro  girl  slave  (child  of  said  Mary)  about  three 
years  old,  by  the  name  of  Sarah,  to  hold  said  negro  slaves 
unto  the  said  Elizabeth  L.  Wright  and  to  the  heirs  of  her 
body,  by  the  said  Charles,  forever,  together  with  all  the  in- 
crease of  said  negro  woman  and  child.  And  I  do  hereby 
appoint  my  son,  the  said  Charles  W.  C.  Wright,  the  trustee 
to  take  charge  of  and  protect  the  said  woman  and  child, 
Mary  and  Sarah,  and  their  issue,  for  the  use  of  the  said 
Elizabeth  L.  Wright,  and  the  use  of  the  heirs  of  her  body, 
by  the  said  Charles,  to  whom  alone  they  belong,  against  all 
other  persons  whatsoever.  In  witness  whereof  I,  the  said 
Jos.eph  Wright,  have  hereunto  set  my  hand  and  affixed  my 
seal,  this  19th  day  of  September,  1839. 

"JOSEPH  WRIGHT,  [seal.] 
"  In  presence  of — 

"B.  H.  Spencer,  and  B.  H.  Darden,  j.  i.  c." 
This  deed  was  recorded  in  the  Clerk's  Office  of  Jasper 
Superior  Court,  the  2d  day  of  October,  1839. 

On  the  7th  day  of  April,  1840,  the  negro  woman,  Mary, 
and  her  child,  Sarah,  and  also  another  child  of  hers  by  the 
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name  of  Harriet,  were  sold  at  Sheriflf's  sale,  by  the  Sherifl* 
of  Jasper  county,  Georgia,  under  a  IB  fa  from  the  Inferior  Court 
of  Jasper  county,  in  favor  of  Anthony  Dyer,  assignee,  against 
Charles  W.  C.  Wright  and  Samuel  A.  Flournoy,  makers, 
and  Thomas  H.  B.  Rivers,  endorser,  upon  a  Judgment  ob- 
tained in  said  Inferior  Court,  in  an  action  commenced  on  the 
2d  day  of  July,  1839,  on  a  note  given  the  8th  of  January, 
1838/    The  fi  fa  was  dated  the  4th  of  January,  1840. 

When  the  negroes  were  offered  for  sale  by  the  Sheriff,  the 
defendant,  Charles  W.  C.  Wright,  procured  Joshua  Hill, 
Esq.,  to  announce  to  the  by-standers  that  the  title  to  the 
negroes,  Mary,  Sarah  and  Harriet,  was  not  in  said  Charles, 
and  said  Hill,  at  the  instance  of  said  Charles,  also  read  the 
deed  from  Joseph  Wright,  before  stated.  This  announce- 
ment had  the  effect  to  prevent  competition  in  bidding  for  the 
property. 

Thomas  H.  B.  Rivers  bid  off  the  negroes  at  five  hundred 
dollars. 

There  was  some  conflict  in  the  testimony,  as  to  the  value 
of  the  negroes,  some  testifying  that  Sarah  and  Harriet  were 
sound,  healthy  negroes,  worth,  at  the  time  of  the  trial, 
and  some  jears  before,  $800  or  $900  each,  whilst  others 
testified  that  they  were  unsound,  diseased,  and  worth  but 
little. 

Before,  and  at  the  time  of  the  Sheriff's  sale,  the  defend- 
ant, Wright,  was  going  amongst  his  wife's  relatives  and 
friends,  endeavoring  to  get  some  of  them  to  bid  off  the 
negroes,  and  give  him  a  chance  to  redeem  them,  and  then 
have  them  settled  on  his  wife  and  children. 

Rivers  let  the  defendant  take  the  negroes  home  after  the 
sale,  in  order  to  give  him  a  chance  to  see  if  some  of  his 
friends  could  not  be  induced  to  pay  the  money  and  still  give 
him  an  opportunity  to  redeem  them. 

The  plaintiff  being  persuaded  to  do  so  by  his  mother,  and 
by  his  sist^jr,  Mrs.  Wright,  and  by  the  defendant  himself, 
(who  promised  that  if  the  plaintiff  would  buy  the  negroes 
ffom  Rivers,  he  would  redeem  them  in  a  short  time,  at  a  fair 
price,)  bought  the  negroes  from  Rivers  on  the  4th  of  May, 
1841,  at  the  sum  of  eight  hundred  dollars,  which  he  paid  in 
money  that  was  at  a  discount,  and  the  whole  eight  hundred 
dollars  less  the  discount,  which  was  ten  per  cent.,  was  credit- 
ed upon  the  fi  fa  against  Wright,  Flournoy  and  Rivers. 
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The  negroes  still  remained  in  possession  of  the  defendant, 
until  some  time  in  the  year  1849,  when  the  plaintiff  trans- 
ferred his  title  from  Rivers  to  one  Addison  A.  Wooten,  the 
negro  woman,  Mary,  then  having  five  children,  to-wit :  Sarah. 
Harriet,  Ann,  (the  negro  in  dispute)  Caroline  and  Jane. 

The  negroes  still  remained  in  the  possession  of  the  defend- 
ant until  the  24th  of  December,  1851,  when  Woo  ten  re-con- 
veyed said  negroes  to  the  said  plaintiff,  together  with  a  negro 
boy  child  named  Henry,  born  after  the  transfer  from  plaintiff 
to  Woo  ten.  This  conveyance  was  executed  in  the  presence 
of  the  defendant  who  was  an  attesting  witness  to  the  deed. 

In  the  year  1852,  the  plaintiff  took  Sarah  and  Harriet 
home  with  him. 

On  the  9th  of  March,  1853,  the  plaintiff  executed  a  deed 
of  gift  conveying  Mary  and  her  child,  Henry,  to  his  sister, 
Mrs.  Elizabeth  L.  Wright,  wife  of  the  defendant,  for  her 
sole  and  separate  use,  and  to  the  heirs  of  her  body  forever, 
appointing  the  defendant  trustee  to  carry  out  the  purposes 
of  the  deed. 

On  the  same  day  the  plaintiff  also  executed  a  deed  of  gift 
conveying  to  his  neice,  Martha  Caroline  Wright,  the  negro 
girl,  Caroline,  and  her  increase. 

A  short  time  before  this  suit  was  brought,  plaintiff  demand- 
ed the  negroes  in  dispute,  and  defendant  refused  to  give 
them  up. 

The  negro  girl,  Ann,  and  her  child,  were  shown  to  be  worth 
$1,500,  and  for  hire,  $50  per  annum. 

There  was  some  conflict  in  the  testimony  as  to  the  value 
of  Sarah  and  Harriet  at  the  time  plaintiff  took  them  home, 
several  witnesses  testifying  that  they  were  sound,  and  worth 
$800  or  $900  each,  and  others  testified  that  they  were  un- 
sound and  comparatively  worthless. 

During  the  trial  the  plaintiff  proposed  to  prove  the  value 
of  the  negroes  given  by  him  to  Mrs.  Wright  and  her  daugh- 
ter. Miss  Martha  Caroline  Wright,  which,  being  objected  to 
by  defendant's  counsel,  was  repelled  by  the  Court,  and  plain- 
tiff excepted. 

When  Addison  A.  Wooten  was  offered  as  a  witness  for 
defendant,  counsel  for  plaintiff  objected  to  his  testifying,  on 
the  ground  that  he  was  the  husband  of  one  of  the  daughters 
of  Mrs.  Wright,  by  the  defendant,  and  was  incompetent, 
although  he  had  released  his  interest  in  the  property ;  which 
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obfection  was  overruled  and  the  witness  allowed  to  testify, 
to  which  the  plaintiff  excepted. 

The  Jury  returned  a  verdict  for  the  defendant. 

Whereupon,  counsel  for  the  plaintiff  moved  for  a  new  trial, 
on  the  following  grounds  : 

1.  Because  the  Court  erred  in  refusing  to  let  counsel  for 
the  plaintiff  prove  the  value  of  the  slaves  given  by  plaintiff 
to  Mrs.  Wright  and  her  daughter. 

2.  Because  the  Court  erred  in  permitting  the  witness, 
Addison  A.  Wooten,  to  testify  in  said  case. 

3.  Because  the  Court  erred  in  refusing  to  charge  the  Jury, 
that  if  the  negroes  went  into  the  possession  of  the  defendant, 
under  a  parol  gift  to  his  wife  and  children,  of  which  Rivers 
had  no  notice,  and  Rivers  gave  the  defendant  credit  on  the 
faith  of  said  negroes,  then  the  gift  was  void  as  against  said 
Rivers. 

4.  Because  the  Court  failed  to  charge  the  Jury,  that  if 
the  trust  deed,  made  by  Joseph  Wright,  was  made  to  hinder, 
delay  or  defraud  creditors,  it  was  void  as  against  such  cred- 
itors, the  Court  not  being  requested  so  to  charge,  but  the 
question  being  argued  before  the  Jury. 

5.  Because  the  Jury  found  contrary  to  Law  and  evidence. 

6.  Because  the  whole,  and  every  part  of  the  Judge's  charge 
was  contrary  to  Law  and  unwarranted  by  the  evidence,  which 
charge  is  as  follows,  to- wit : 

"  When  Rivers  purchased  the  negroes  which  were  sold  as 
defendant's   property,   at  Sheriff's   sale,  ho   purchased  the 
title  which  the  defendant  had  and  no  more.     If  the  defend- 
ant had  a  good  title,  the  purchaser  got  a  good  title.     If  the 
defendant  had  no  title,  the  purchaser  got  none.     If  Joseph 
Wright   sent  the  negroes,  Mary  and  Sarah,  to  the  wife  of 
defendant,  unexplained,  and  without  imposing  any  condi- 
tions or  restrictions  upon  the  gift,  the  Law  presumes  it  to  be 
an  absolute  gift  to  her,  and  the  title  to  the  negroes  vested 
absolutely  in  her,   and  in  her  husband,   by  virtue  of   his 
marital  rights,  but  he  had  the  right  to  impose  upon  the  gift 
of  the  negroes  whatsoever  conditions  and  restrictions  he  saw 
proper ;  and  if  he  gave  them  to  the  wife  and  children  of  the 
defendant,  such  gift  vested  no  title  to  the  negroes  in  the 
defendant.     If  the  terms  of  that  gift'  were  afterwards  re- 
duced to  writing,  and  if,  by  the  deed,  the  negroes  were  given 
to  Elisabeth  L.  Wright  and  the  heirs  of  her  body,  by  Charles 
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W.  C.  Wright,  the  defendant,  that  was  a  gift  to  a  specified 
and  designated  class  of  persons,  and  was  not  obnoxious  to 
the  objection  of  being  an  attempt  to  create  an  estate  tail,  in 
the  heirs  generally,  of  the  body  of  Elizabeth  L.  Wright; 
and  not  being  an  estate  tail,  it  was  equivalent  to  a  gift  to 
Elizabeth  L.  Wright  and  her  children,  by  Charles  W.  C. 
Wright,  and,  as  such,  no  title  vested  in  the  defendant  further 
than  to  hold  the  negroes  in  trust  for  his  wife  and  children ; 
and  if  the  defendant  had  shown  such  to  be  the  title  which 
he  held  to  the  negroes,  they  were  the  property  of  his  wife 
and  children,  and  not  his  property;  and  when  they  were 
sold  by  the  Sheriff,  as  his  property,  the  purchaser  obtained 
no  title  which  was  sufficient  to  hold  the  negroes  against  the 
paramount  outstanding  title  of  the  defendant,  as  trustee  for 
his  wife  and  children,  if  he  had  succeeded  in  showing  such 
title  for  them.  Defendant  also  relies  upon  an  agreement  by 
the  plaintiff  when  he  purchased  the  negroes  from  Rivers,  the 
purchaser  at  Sheriff's  sale,  to  hold  them  for  the  benefit  of 
his  wife  and  children,  upon  being  reimbursed  the  amount 
which  he  advanced  to  Rivers  for  them.  If  such  was  his 
agreement,  he  was  bound  by  it,  and  if  he  had  been  reimburs- 
ed, was  not  entitled  to  recover  the  negroes  sued  for ;  and  if 
he  had  not  been  reimbursed,  he  was  entitled  to  recover  them, 
if  the  defendant  had  a  good  title  to  the  negroes  when  they 
were  sold  by  the  Sheriff  as  his  property.  If  the  defendant 
had  no  such  title  at  that  time,  Rivers  conveyed  no  title  to 
the  plaintiff  which  would  entitle  him  to  recover ;  and  whether 
the  negroes,  Harriet  and  Sarah,  were  taken  by  the  plaintiff 
in  satisfaction  and  payment  of  the  amount  which  he  advanc- 
ed to  Rivers,  was  a  question  for  the  Jury  to  determine  ac- 
cording to  the  proof. 

The  presiding  Judge  overruled  the  motion  and  refused  the 
new  trial,  and  this  decision  is  the  error  alleged  in  this  case. 

DoYAL  &  Campbell,  for  the  plaintiff  in  error. 

Alford,  Beck  &  Atkins,  for  the  defendant  in  error. 

By  the  Court, — Jenkins,  J.,  delivering  the  opinion. 

The  evidence  shows  that  the  plaintiff  in  error  (who  was 
ako  the  plaintiff  below)  derived  title  to  the  mother  of  the 
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alave,  the  subject  of  this  suit,  from  the  defendant.  The 
mother,  Mary,  and  two  elder  children,  were  seized  in  the 
year  1840,  under  execution,  by  the  Sheriff  of  Jasper  county, 
as  the  property  of  the  defendant,  sold,  and  purchased  by  one 
Rivers,  the  assignee  of  the  execution.  Rivers  agreed  with 
the  defendant,  to  allow  him  or  any  friend  of  his,  to  redeem 
the  slaves,  thus  sold,  and  permitted  them  to  remain  in  de- 
fendant's possession.  At  the  pressing  solicitation  of  defend- 
ant and  his  wife,  (plaintiff's  sister,)  plaintiff  purchased  them 
of  Rivers,  still  leaving  open  to  defendant  the  privilege  of  re- 
deeming them  for  the  benefit  of  his  wife  and  children,  and 
suffering  them  to  remain  in  defendant's  possession.  This 
purchase,  by  plaintiff,  was  in  1841,  and  the  price  paid  eight 
hundred  dollars.  The  girl,  Anna,  now  sued  for,  has  been 
bom  since.  Mary  and  her  children  had  been  in  defendant's 
possession,  he  expressing  acts  of  ownership  over  them,  since 
1836  or  1837,  and  paying  taxes  for  them,  and  generally  con- 
sidered the  owner.  During  this  interval  the  debt  for  the 
satisfaction  of  which  they  were  sold,  was  contracted.  This 
was  plaintiff's  title.  The  defendant  pleaded  the  general 
issue,  and  the  Statue  of  Limitations.  The  latter  plea  seems 
to  have  been  abandoned,  and  indeed  it  would  be  strange  if  it 
were  insisted  upon,  under  the  evidence. 

Under  the  general  issue,  defendant  has  set  up  two  sepa- 
rate and  distinct  lines  of  defence — the  one  referring  to  mat- 
ters anterior  to  the  Sheriff's  sale,  at  which  Rivers,  the 
Tender  of  plaintiff,  purchased,  denying  that  plaintiff  ever 
had  title ;  and  the  other,  depending  upon  transactions  subse- 
cpent  to  that  sale — admitting  that  plaintiff  acquired  title, 
bat  subject  to  a  conditional  defeasance,  which,  he  says,  has 
become  absolute. 

It  becomes  necessary  to  consider  each  of  these  defences. 
The  first  rests  upon  the  fact  that  the  woman,  Mary,  never 
was  the  property  of  defendant,  but  came  to  his  possession 
by  virtue  of  a  gift  from  the  father  of  defendant,  to  defend- 
ant's wife  and  children.  This  is  sought  to  be  established  by 
Joseph  Wright,  the  father.  He  testifies  that  the  woman, 
Mary,  was  his  property,  and  that  about  the  year  1836  or 
1837,  she  went  from  his  possession  to  that  of  defendant,  in 
trust,  as  a  gift  to  his  wife  and  children,  and  not  to  him, 
defendant.  He  further  says:  ''I  parted  with  the  title  to 
^d  negro  verbally,  when  first  sent  to  defendant's  houBe." 
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Subsequently  he  says:  "Defendant's  son,  a  little  boy,  ci 
after  her,  and  I  sent  her,  as  a  gift,  to  defendant's  wife  j 
children."  This,  then,  was  the  time  and  the  occasion  wl 
he  parted  with  the  title ;  and  the  only  representative  of 
other  party  to  the  gift,  present  at  its  consummation,  ' 
this  little  boy,  a  mere  messenger,  the  servant  of  defends 
sent  to  fetch  her.  By  this  juvenile  messenger  she  passed 
the  possession  of  defendant,  who  afterwards  used  and  c 
trolled  her  (as  other  witnesses  testify)  as  his  own,  and  as ! 
paid  taxes  for  lier.  All  outward,  visible  signs  indicated 
the  world  that  she  was  his  absolute  property.  There  waf 
witness  to  the  gift.  The  donor,  himself,  testifies  to  no  wo 
used  by  him,  constituting  a  trust  in  defendant.  It  doth 
appear  whether  the  gift  was  of  a  life-estate  to  defendw 
wife,  with  remainder  to  her  children,  or  to  herself  and 
children  then  in  life,  as  tenants  in  common.  All  is  va 
and  uncertain,  except  the  delivery,  whicn  was  to  the  deft 
ant.  So  the  matter  rested,  to  the  entire  satisfaction  of 
parties,  until  1839,  two  or  three  years  after,  when  Anth< 
Dyer  had  sued  defendant  for  a  debt  of  several  thoas) 
dollars,  and  shortly  before  the  rendition  of  judgment,  whi 
when  rendered,  would  bind  the  whole  of  defendant's  pi 
crty.  The  defendant  then  drew  a  deed,  purporting  to  b 
conveyance  of  the  slave,  Mary,  and  a  child  of  Man/y  (doi 
less  born  after  the  verbal  gift)  to  the  defendant,  in  trust 
his  wife  and  children.  This  deed,  which  is  mainly  rel 
upon  on  this  branch  of  the  case,  to  defeat  plaintiff's  ti 
bears  date,  19th  September,  1839,  and  the  Judgment  un 
which  Mary  and  two  children  were  afterwards  sold,  b€ 
date  in  January,  1840.  Counsel  for  defendant  in  ex 
bestowed  much  argument  upon  this  deed,  and  read  mi 
authorities  to  show  that  it  was  a  valid  conveyaBce  to 
wife  and  children,  in  trust,  he  taking  no  interest  undei 
either  by  its  terms,  or  by  operation  of  Law,  in  virtue  of 
marital  rights.  We  deem  it  unnecessary  to  enter  upon  t 
investigation,  believing  the  deed  to  be  dehors  tlic  case, 
the  time  of  its  execution,  the  pretended  donor,  as  appc 
by  his  own  testimony,  was  without  title,  and,  therefore,  C€ 
convey  none.  He  swears  that  he  "parted  with  the  title 
said  negro  when  first  sent,"  which  was  in  1836  or  1837. 
he  then  parted  with  the  title,  somebody  then  acquired 
This  branch  of  the  defence  must  depend  upon  the  ver 
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gift,  Scrutinzing  the  testimony  touching  that  gift,  we  are 
constrained  to  hold,  that  it  passed  title  to  the  defendant,  to 
whom  the  delivery  (which  is  the  only  part  of  the  rea  ffesta 
that  is  clear  and  unequivocal,)  was  made.  To  allow  the 
donor,  by  his  testimony,  after  an  interval  of  twenty-two  or 
three  years,  when  he  had  attained  the  age  of  four-score  and 
five  years,  to  engraft  upon  a  parol  gift,  trusts,  not  declared 
at  the  time,  so  far  as  the  evidence  discloses,  and  never  heard 
of  until  the  danger  became  imminent  that  creditors,  who 
doubtless  trusted  the  defendant  upon  the  strength  of  his 
visible  property,  would  be  to  establish  a  most  dangerous 
precedent — to  invite  men  in  failing  circumstances  to  fraudu- 
lent devices — in  prejudice  of  the  rights  of  bona  fide  creditors. 
The  defendant,  himself,  who  has  been  the  active  agent  in 
shaping  the  curious  history  of  this  property,  during  more 
than  a  quarter  of  a  century,  and  who  perfectly  understood 
the  character  of  the  parol  gift,  knew,  and  felt,  that  it  would 
be  an  unsafe  reliance  to  wrest  the  property  from  the  grasp 
of  creditors,  and  therefore  resorted  to  the  expedient  of  pro- 
caring  a  written  deed  from  his  aged  father. 

Our  conclusion,  from  the  evidence,  is,  that  the  title  to 
Mary  rested  in  the  defendant  when  she  went  into  his  posses- 
sion ;  that  Rivers  acquired  a  title  to  her  and  the  two  chil- 
dren sold  with  her,  by  purchase  at  Sheriflf's  sale  ;  and  that 
the  plaintiff  acquired  title  in  them  by  purchase  from  Rivers. 
This  brings  us  to  the  consideration  of  the  second  branch  of 
the  defence.     It  is  contended  that,  at  the  time  of  plaintiff  *8 
purchase,  he  agreed,  whenever  he  should  be  reimbursed  the 
price  paid,  with  the  interest  thereon,  to  make  some  convey- 
ance of  the  property  for  the  benefit  of  the  wife  and  children 
of  defendant,  and  this  is  not  denied.     All  this  occurred  in 
the  year  1841.    I  leave  out  of  view  the  conveyance  to  Wooten, 
ind  his  re-conveyance  to  plaintiff,  both  having  been,  by  com- 
mon consent,  and  nobody  attaching  any  consequence  to  them, 
in  the  conduct  of  the  case. 

Defendant  maintains  that  plaintiff  has  been  reimbursed 
his  outlay,  and  the  interest  upon  it ;  yet  he  does  not  pretend 
that  one  dollar  in  money  has  been  paid  to  plaintiff.  These 
^re  the  facts  relied  upon  to  show  that  plaintiff  has  been 
reimbursed.  From  the  year  1841,  when  plaintiff  purchased, 
mitil  1853 — a  period  of  twelve  years — these  slaves  were 
permitted  to  remain  in  defendant's  possession,  plaintiff  deriy- 
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ing  no  benefit  from  them,  his  outlay  accumulating  interest, 
and  no  part  of  it  reimbursed.  The  question  occurs  here, 
how  long,  under  this  agreement,  was  he  to  remain  nn-reim- 
bursed,  and  dispossessed  of  the  property  ?  The  ready  answer 
would  be,  not  beyond  a  reasonable  time — for  it  w^ould  be  a 
most  convenient  and  desirable  arrangement  to  the  defendant 
to  postpone  him  indefinitely.  Then,  was  twelve  years  a 
reasonable  time  ?  This  question  will  scarcely  admit  of  a 
negative  answer.  At  the  expiration  of  the  reasonable  time, 
what  was  his  legal  right  ?  To  demand  and  recover  the  price 
paid,  and  interest  upon  it ;  or,  in  default  of  that,  to  termin- 
ate the  defendant's  possesion,  and  reduce  the  property  to  hi* 
own  possession. 

In  1853,  failing  to  procure  payment,  he  conveyed,  in 
trust,  for  the  benefit  of  his  sister,  defendant's  wife,  two  of 
the  slaves ;  and  to  her  daughter,  Caroline,  one  of  them.  He 
took  home  with  him  two  of  them — no  one  disputing  his  right 
to  do  all  this.  But  he  leaves  one  of  them,  Anna,  undisposed 
of  by  gift,  and  unreclaimed  by  himself — ^leaves  her,  as  they 
had  all  been,  for  twelve  years. 

Thus  things  remain  until  1859 — six  years  longer — when 
plainti£f  makes  of  defendant,  a  demand  for  Anna,  the  sub- 
ject of  this  suit,  which  is  met  by  a  refusal  to  deliver  her,  and 
this  suit  is  instituted. 

Defendant  insists,  first,  that  at  the' time  plaintiff  conveyed 
some  of  those  slaves  to  his  wife  and  child,  in  185S,  he  re- 
ceived the  two  whom  he  took  home,  as  a  satisfaction  of  his 
claim  for  reimbursement,  but  the  record  contains  no  evidence 
that  he  did  so. 

He  then  inisists  that  they  were,  in  value,  a  full  reimburse- 
ment of  his  outlay  and  interest,  and  that  he  can  claim  no 
more.  Evidence  has  been  offered  on  both  sides  to  .show  the 
value  of  these  slaves,  and  the  witnesses  estimate  their  value 
very  differently.  But,  in  our  opinion,  this  is  no  defence 
against  the  legal  title  of  plaintiff — certainly  none,  in  a  Court 
of  Law.  If  resistance  can  be  successfully  made  under  these 
circumstances,  to  plaintiff's  title,  it  may  not  be  by  this  de- 
fendant, nor  in  the  forum  from  which  this  case  comes  to  us. 
If  reimbursement  of  the  price  he  paid  for  the  negroes,  with 
interest  accrued,  was  by  his  agreement  to  separate  a  defeas- 
ance of  his  title,  then,  in  a  Court  of  Law,  a  party  setting 
up  sttch  a  defeasance  must  prove  payment,  or  tender  of  the 
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money,  or  the  explicit  acceptance,  by  the  plaintiff,  of  some 
Tftlue  in  lieu  of  it.     None  of  these  have  been  proven. 

Again :  this  is  not  strictly  a  defeasance.  Plaintiff's  agree- 
ment was,  not  that  upon  the  payment  of  the  money  the 
negroes  should  become  the  property  of  defendant,  who  now 
resists  his  title,  but  that,  upon  such  payment,  he  would,  by 
some  proper  conveyance,  secure  the  property  to  defendant's 
wife  and  children.  Even  had  he  accepted  the  two  as  full 
reimbursement,  he  would  bo  entitled  to  demand  and  recover 
the  remainder  from  defendant,  to  the  end  that  he  might  con- 
Tcy  and  deliver  them  in  compliance  with  his  agreement.  We 
arc  clear  that  if,  under  the  facts  of  this  case,  any  rights  can 
be  asserted  against  plaintiff's  title,  they  arc  mere  equities, 
and  cannot  be  set  up  as  a  defence  to  this  action  at  Law. 

On  the  trial,  the  Jury  found  for  the  defendant,  and  the 
plaintiff  moved  for  a  new  trial  on  several  grounds,  viz  :  That 
the  Court  erred  in  overruling  Iiis  objection  to  the  competency 
of  Wooten  as  a  witness — in  refusing  to  allow  plaintiff  to 
prove  the  value  of  the  slaves  given  by  plaintiff  to  defendant's 
wife,  and  to  one  of  their  children,  in  1853— and  in  the  charge 
to  the  Jury — and  that  the  verdict  was  contrary  to  Law  and 
eTidence.  The  Court  overruled  the  motion^  and  error  is 
assigned  upon  the  grounds  of  that  motion. 

We  have  not  sufficient  data  to  determine  the  competency 
of  Wooten   as  a  witness.     He  was  doubtless  incompetent, 
without  a  relinquishment  of  his  interest.     It  seems  he  did 
relinquish,  but  his  relinquishment  is  not  in  the  record,  and 
without  a  view  of  it,  we  will  not  attempt  to  adjudicate  its 
sufficiency.     The  pertinency  of  the  evidence,   showing  the 
value  of  the  slaves  conveyed  by  plaintiff,  in  1853,  is  not 
apparent  to  us,  and  we  cannot,  therefore,  see  that  the  Court 
erred  in  rejecting  it.     The  errors  imputed  to  the  Court  and 
Jwy,  appertain  to  the  merits  of  the  case,  and  it  will  be 
efficiently  apparent,  from  the  view  we  have  taken  of  the 
case,  that  there  was  error  in  the  charge  and  the  verdict,  and 
in  what  the  error  consisted,  without  more  minute  examina- 
tion of  the  several  grounds  taken  in  the  bill  of  exceptions. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
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that  the  Judgment  of  the  Court  below  be  reversed,  and  a 
new  trial  be  granted,  on  the  ground  that  the  verdict  of  the 
Jury  was  contrary  to  Law,  and  strongly  and  decidely  against 
the  weight  of  evidence. 
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The  presumption  of  Law  i«  against  the  freedom  of  negroes,  held  in  verritude; 
and  if  the  plaintiflT,  in  a  Possessory  Warrant,  make  a  prima  facie  case  or' 
rightful  possession  of  negroes,  it  is  not  competent  to  the  Magistrates'  Court, 
before  whom  such  warrant  may  have  been  returned  for  trial,  to  hear  eri- 
dence  of  and  to  adjudicate  the  freedom  of  such  negroes. 

Certiorari,  in  Floyd  Superior  Court.  Decided  by  Judge 
Hammond,  at  the  July  Term,  1860. 

On  the  24th  of  January,  1850,  Gilbert  Cone  made  an  affi- 
davit before  one  James  P.  Perkins,  a  Justice  of  the  Peace: 
"  That,  on  the  19th  of  January,  1860,  a  certain  negro  woman, 
named  Sarah,  and  her  three  children,  Lydia,  Rose  and  Jenny, 
having  been  recently  in  the  legally  and  peaceably  acquired 
possession  of  the  said  Cone,  were  taken  and  carried  away 
from  his  said  possession,  without  his  consent,  by  fraud,  vio-. 
lence,  seduction,  or  other  means,  having  disappeared  without 
his  consent,  and,  as  the  said  Cone  believed  and  knew,  had 
been  taken  possession  of,  and  carried  away  and  harbored  by 
Charles  0.  Force,  under  some  pretended  claim  and  without 
lawful  warrant  or  authority,  and  that  said  Cone  bona  fide 
claimed  the  right  to  the  possession  of  said  negroes." 

Upon  this  affidavit  a  warrant  issued,  and  the  said  Force 
was  arrested,  and  said  negroes  seized  and  brought  before 
James  P.  Perkins  and  Duncan  M.  McCurry,  Justices  of  the 
Peace,  for  a  hearing. 

Cb^  the  trial  of  the  matters  involved  in  the  said  warranty 
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the  plaintiff  proved  that  the  negroes  were  in  his  possession 
just  before  the  defendant  obtained  the  possession  of  them, 
and  that  the  plaintiff  was  exercising  acts  of  ownership  over 
the  negroes ;  that  he  had  paid  taxes  on  them  for  three  or 
four  years. 

The  defendant  then  proved  that  George  S.  Black  had  seen 
a  small  negro  girl  in  the  possession  of  Mrs.  Cone,  which  was 
said  to  be  the  child  of  a  certain  white  woman,  but  not  know- 
ing the  woman  mentioned  in  the  warrant,  the  witness  could 
not  say  whether  she  was  the  one  or  not. 

The  defendant,  also,  introduced  Alvin  Dean,  to  prove  that 
the  negroes  were  free,  according  to  what  the  said  Gilbert 
Cone  had  said. 

Counsel  for  Cone  objected  to  the  testimony  of  Black  and 
Dean  both,  but  the  Justices  overruled  the  objection  and  ad- 
mitted the  testimony. 

The  defendant  then  offered  in  evidence  an  order  of  the 
Superior  Court  of  Floyd  county,  passed  on  the  19th  of  Jan- 
uary, 1860,  appointing  Charles  0.  Force  guardian  of  the 
8{^id  negro,  Sarah,  and  her  children,  which  order  was  granted 
upon  the  petition  of  Messrs.  Underwood  &  Smith,  Attorneys 
for  the  said  Sarah. 

Counsel  for  Cone  objected  to  this  testimony,  but  the  ob- 
jection was  overruled  and  the  tpstimony  admitted. 

The  testimony  having  closed,  the  Justices  ordered  and  ad- 
judged that  the  negroes  named  in  the  warrant,  be  given  to, 
and  remain  in  the  possession  of,  the  said  Charles  0.  Force, 
he  giving  bond  in  the  sum  of  six  thousand  dollars,  in  terms 
of  the  Statute  in  such  case  made  and  provided. 

The  plaintiff,  Cone,  then  applied  for  and  obtained  a  Cer- 
tiorari, directing  said  Justices  to  certify  and  sent  up  the  pro- 
ceedings in  said  case  to  the  Superior  Court,  that  the  errors 
alleged  might  be  corrected. 

The  Justices  answered  the  foregoing  facts,  and  upon  the 
tearing,    the  presiding  Judge  dismissed  the  Certiorari,  and 

that  decision  is  the  error  now  complained  of. 

Printup,  for  the  plaintiff  in  error. 

Shropshire,  by  T.  W.  Alexander,  for  the  defendant  in 
error. 
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By  the  Court, — Jenkins,  J.,  delivering  the  opinion. 

This  case  was  instituted  by  Possessory  Warrant,  sued  out 
by  the  plaintiff  in  error,  against  the  defendant  and  certain 
negroes,  under  the  Act  of  1821.  On  return  of  the  warrant, 
and  trial  of  the  right  of  possession,  plaintiff  made  &  prima 
facie  case,  entitling  him  to  have  the  negroes  restored  to  his 
possession.  Defendant  offered  in  evidence  of  the  freedom  of 
said  negroes,  and  of  a  proceeding  before  the  Superior  Court 
of  Floyd  county,  wherein  he,  defendant,  was  appointed  their 
guardian.  To  this  evidence,  plaintiff  objected,  but  the  Court 
overruled  the  objection  and  admitted  the  evidence.  Plaintiff 
excepted. 

The  Magistrates'  Court  ordered  the  negroes  into  the  cus- 
tody of  the  defendant,  recognizing  their  freedom  and  his 
guardianship.     Plaintiff  excepted. 

The  Superior  Court  of  Floyd  county,  having  acquired  ju- 
risdiction of  the  cause,  by  Certiorari,  affirmed  the  decisions 
of  the  Magistrates'  Court,  and  dismissed  the  Certiorari. 
Plaintiff  excepted,  and  the  decision  of  the  Superior  Court  is 
now  under  review.  We  hold  that  the  Court  below  erred  in 
.sustaining  the  decision  of  the  Magistrates'  Court,  on  the  ob- 
jection to  the  admissibility  of  evidence  of  the  freedom  of 
said  negroes,  and  its  Judgment,  recognizing  their  freedom. 

It  was  not  competent  for  the  Magistrates'  Court  to  enter- 
tain and  adjudicate  the  question  of  the  freedom  of  said  ne- 
groes in  this  proceeding.  The  General  Assembly  has  form- 
ally and  distinctly  provided,  both  the  proceeding  by  which, 
and  the  forum  in  which,  the  status  of  negroes  held  in  sla- 
very, but  claiming  to  be  free,  shall  be  investigated  and  de- 
termined. Cobb's  Digest,  1007  aiid  1011.  When  held  in 
servitude,  and  before  their  freedom  shall  have  been  estab- 
lished in  the  form,  and  by  the  forum  thus  designated,  the 
presumption  of  Law  is  against  their  freedom. 

The  plaintiff  made,  as  already  remarked,  a  j^rima  facie 
case.  The  defendant  offered  no  proof,  to  show  how  he  ac- 
quired possession.  This,  the  right  of  possession — not  title- 
not  the  social  status — Avas  the  legitimate  subject  of  inquiry. 


n 


JUDGMENT. 
Whereupon,  it  is  considered  and  adjudged  bv  the  Court. 
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of  the  Court  below  be  reversed,  on  the 

''  erred  in  refusing  to  correct,  by  final 

H,  the  following  errors  of  the  Court 

J  irst.  In  admitting  on  the  trial  of 

,r  retaining  possession  of  negroes  in 

edom.     Second.    In   adjudicating  the 

or  slavery  under  this  proceeding.  Third. 

rdcr  said  slaves  into  the  possession  of  the 

warrant. 


GOGGANS  V8.  MONROE. 

*'  Oa  ibe  trial  of  ai^  action  for  malicious  prosecution,  (Arson  being  the  crim- 
iul  charge,)  it  was  not  error  in  the  Court  to  permit  the  defendant  to  prove 
that  -Iho  plaintiff  had  threatened  to  destroy  the  house,  for  the  burning  of 
which  plaintiff  had  been  prosocnted,  without  first  proving  that  defendant 
htd  been  iDformed  of  such  before  he  commenced  the  prosecution. 
iDtfeidaDt'a  counsel  on  the  trial,  having  argued  to  the  Jury  that  plaintiff^s 
•-huaeier  Was  bad,  it  was  error  in  the  Court  to  refuse  to  charge,  on  request. 
'thai  the  Law  presumes  the  character  of  a  party  to  be  good  until  the  con- 

iiAry  is  proven, 
lb  an  action  on  the  case  for  malicious  prosecution,  where  there  is  evidence 
ofixpress  malice — an  alibi  proven  by  the  plaintiff— evidence  that  the  prbse- 
cuor  had  been  informed,  before  he  commenced  tho  criminal  prosecution, 
that  proof  of  the  aliH  existed— an  actual  nrrest  of  plaintiff  and  restraint  of 
Utpenooal  liberty — a  bill  preferred  charging  him  with  a  felony,  and  a  return 
•f  "lo  bill  and  malioions  prosecution"—  a  verdict  for  defendant  is  contrary 
toLnr  and  evidence,  and  it  is  error  in  the  Court  to  refuse  a  new  trial. 

Owe,  in  Haralson  Superior  Court.  Tried  before  Judge 
HaiMONP,  at  the  April  Term,  1860. 

Ibis  was  an  action,  brought  by  Andrew  J.  Goggans  against 
Biaean  Monroe,  to  recover  damages,  which  tho  plaintiff  al* 
^pd  he  bad  Boatained,  by  reason  of  a  malicious  prosecution 
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for  the  offence  of  Arson,  instituted  against  him  by  the  d^ 
fendant. 

The  testimony  adduced  on  the  trial  of  the  case  in  the 
Court  below  developed  the  following  facts,  to-wit : 

The  plaintiff  was  arrested,  under  a  warrant  issued  by  a 
Justice  of  the  Peace,  at  the  instance  and  upon  the  affidavit 
of  the  defendant,  and  was  recognized  to  appear  at  Paulding 
Superior  Court,  to  answer  for  the  offence  of  Arson. 

At  the  January  Term,  1849,  of  Paulding  Superior  Court, 
a  Bill  of  Indictment  for  the  offence  of  Arson  was  preferred 
before  the  Grand  Jury,  at  the  instance  of  the  defendant,  as 
prosecutor,  against  the  plaintiff,  which  indictment  was  re 
turned  by  the  Grand  Jury  *'  No  Bill  and  a  Malicious  Prose- 
cution. " 

The  presiding  Judge  of  said  Paulding  Superior  Court  then 
passed  an  order,  discharging  and  acquitting  the  plaintiff  of 
and  from  said  offence  of  Arson  and  giving  him  copy  bill. 

Jeremiah  Thompson  was  a  Justice  of  the  Peace,  and  was 
called  upon  to  sit  on  the  committing  Court,  when  the  plain- 
tiff was  arrested  for  the  offence  of  burning  a  school  house, 
then  in  Paulding  county,  but  defendant  objected  to  Thomp- 
son sitting  upon  the  case,  saying  at  the  time,  that  he,  the 
defendant,  intended  to  convict  the  plaintiff  of  burning  the 
school  house,  right  or  wrong ;  the  defendant,  also,  on  the 
day  of  the  trial  before  the  Justices,  objected  to  giving  the 
plaintiff  any  more  time  to  procure  witnesses  in  his  behalf. 

On  the  night  that  the  school  house  w^as  burnt,  the  plaintiff 
was  at  home,  and  up  until  between  midnight  and  day,  and 
then  went  to  bed  and  was  in  bed  next  morning. 

This  fact  was  sworn  to,  by  three  or  four  witnesses  who 
stayed  all  night  at  his  house,  and  the  defendant  was  told  of 
this  fact  before  he  preferred  the  Bill  of  Indictment. 

The  defendant  proved  that  plaintiff  was  a  subscriber  to  a 
school  in  Paulding  county,  and  the  persons  interested  in  the 
school  met  for  the  purpose  of  electing  trustees ;  the  name  of 
the  plaintiff,  who  had  assisted  in  building  the  school  house, 
was  stricken  from  the  school  articles,  and  the  other  persons 
would  not  let  him  vote  for  trustees,  and  said :  that,  on  ac- 
count of  some  difficulties  between  the  plaintiff's  children  and 
others,  the  year  before,  he,  the  plaintiff,  should  not  send  to 
the  school;  whereupon  the  plaintiff  said:  that  one-ninth 
part  of  the  school  house  belonged  to  him,  and  if  he  was  not 


ATLANTA,  AUGUST  TERM,  1860.  888 


Gogfjrans  v.t.  Monroe. 


suffered  to  send  to  school,  he  would  destroy  it :  and  the 
house  was  destroyed. 

•  Plaintiff's  counsel  objected  to  this  testimony,  unless  the 
defendant's  counsel  would  undertake  to  show,  tliat  a  knowl- 
edge of  these  threats,  to  destroy  the  seliool  house,  was 
brought  home  to  defendant  before  he  prosecuted  plaintiff, 
but  the  Court  overruled  the  objection,  and  plaintiff  excepted. 

Defendant  also  introduced  the  answers  of  George  Goggan 
to  interrogatories  taken  out  in  the  case,  to  prove  that,  on 
the  day  after  the  school  house  was  burnt,  plaintiff  said  he 
was  glad  of  it,  and  pulled  from  his  pocket  a  box  of  matches, 
and  said  that  he  had  obtained  them  for  the  purpose ;  but  the 
witness,  in  the  same  answer,  proves  that  the  plaintiff  was  at 
home  on  that  night,  and  in  answer  to  two  other  sets  of  inter- 
rogatories, one  before,  and  the  other  after,  he  testified  about 
the  box  of  matches,  he  swore  that  he  did  not  testify  about 
the  matches,  and  that  defendant  had  offered  him  a  gun  worth 
twenty-five  dollars,  to  swear  in  his  favor  in  the  case,  and 
that  he  was  with  the  plaintiff,  on  the  night  the  school  house 
was  burnt,  until  three  o'clock  in  the  morning. 

In  the  argument  before  the  Jury,  the  defendant's  counsel 
insisted  that  the  plaintiff's  character  was  bad,  whereupon 
counsel  for  the  plaintiff  requested  the  Court  to  charge  the 
Jury  that  his  character  was  presumed  to  be  good  in  the  ab- 
sence of  testimony  to  the  contrary. 

The  Jv'y  returned  a  verdict  in  favor  of  the  defendant. 

Counsel  for  the  plaintiff'  moved  for  a  new  trial  of  said  case, 
on  the  following  grounds,  to-wit  : 

1.  Because  the  Court  erred  in  admitting  in  evidence  the 
threat  of  the  plaintiff,  to  burn  the  school  house,  to  show 
probable  cause  for  the  prosecution,  there  being  no  evidence 
that  the  defendant  knew  of  that  threat. 

2.  Because  the  Court  erred  in  not  charging,  as  requested 
by  plaintiff's  counsel,  that  the  Law  presumed  the  plaintiff  to 
be  of  good  character  until  the  contrary  was  shown  by  proof. 

3.  Because  the  Jury  found  contrary  to  the  evidence. 

4.  Because  the  Jury  found  contrary  to  Law  and  the  wciglit 
of  evidence. 

The  presiding  Judge  refused  the  new  trial,  and  the  Writ 
of  Error  in  this  case  brings  that  decision  up  for  review,  and 
wkg  ft  reversal  of  the  same. 
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W.  W.  &  H.  F.  Merrkll,  by  Glenn,  for  the  plaintiff  in 
error. 

No  appearance  lor  the  defendaut  in  error. 

By  the  Court, — Jenkins,  J.,  delivering  the  opinion. 

Was  the  Court  below  right  in  refusing  the  plaintiff  a  new 
trial  ? 

1.  We  find  no  error  in  the  admission  by  the  Court  of  evi- 
dence of  a  threat  made  by  plaintiff,  to  destroy  the  school 
house,  which,  after  the  threat,  was  really  burned,  even  though 
knowh'dge  of  that  threat  was  not  brought  home  to  defendant 
before  he  commenced  the  prosecution.  It  was  an  important 
fact  in  the  case,  which  might  have  come  to  defendant's  knowl- 
edge before  he  commenced  the  prosecution,  though  not  so 
proven.  It  was  a  fact,  tending  to  show  probable  cause, 
though  its  effect  was  certainly  weakened,  in  that  view,  by 
defendant's  failure  to  prove  at  what  time  he  acquired  knowl- 
edge of  the  fact.  It  was,  moreover,  a  circumstance  dci^erv- 
ing  consideration  of  the  Jury,  in  determining  the  important 
question,  whether  plaintiff  did  burn  the  school  house,  and 
was,  we  think,  properly  submitted  to  them. 

2.  Defendant's  counsel  having  argued  that  plaintiff's  char- 
acter was  bad,  and  this  argument  being  likely  to  prejudice 
his  case  before  the  Jury,  he  was  entitled  to  the  legal  pre- 
sumption that,  in  the  absence  of  evidence  proving  ihe  con- 
trary, his  character  was  good ;  and  it  was  error  in  the  Court 
to  refuse  to  charge,  on  request,  that  the  Law  did  so  presume. 

3.  On  the  trial,  the  plaintiff  proved  an  altbi^  by  three  or 
four  unimpeached  witnesses,  and  further,  that  defendant  was 
informed  of  the  existence  of  such  proof  before  he  commenced 
the  prosecution.  Defendant  declared  his  intention  to  com- 
mit plaintiff,  right  or  wrong — caused  him  to  be  arrested, 
thereby  restraining  his  personal  liberty — on  the  preliminary 
examination,  objected  to  plaintiff  having  time  to  procure  ad- 
ditional evidence,  and,  finally,  caused  a  bill,  charging  plain- 
tiff with  Arson,  to  be  preferred  before  the  Grand  Jury.  That 
body,  under  an  ex  parte  investigation,  returned,  "No  Bill, 
and  a  Malicious  Prosecution."  We  are  decidedly  of  opinion, 
in  view  of  all  the  evidence,  that  there  was  an  absence  of 
probable  cause,  Malice  on  the  part  of  the  prosj^cutor,  and 
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damage  to  the  plaintiff  in  error.  If  so,  then  the  verdict  was 
contrary  to  Law  and  evidence,  and  the  Court  erred  in  not 
granting  a  new  trial. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed,  and  a 
new  trial  ordered,  on  the  ground  that  the  verdict  of  the  Jury 
is  contrary  to  Law  and  strongly  and  decidedly  againt  the 
weight  of  evidence. 


JOHNSON,    MITCHELL    &    CO.    vs.    DURHAM, 
ALLING  &  CO. 

!•  Ii' no  plea  i.s  filed  ut  tlie  appearance-term,  the  case — under  the  Judiciary 
Act  of  1799 — is  in  default,  and  the  Court  has  a  right,  if  it  be  insisted  upon, 
to  require  the  cosl  to  be  paid  before  the  default  can  be  opened. 

•  If  the  general  issue,  or  any  other  plea,  has  been  filed,  and  the  defen«tant 
claims  the  right  to  amend  his  answer  by  filing  an  additional  plea,  the  Court 
bu  the  right  to  exact  the  cost  as  the  price  of  this  privilege  and  to  reject  the 
I>lea,  if  it  be  not  paid. 

Complaint,  in  Floyd  Superior  Court.  Tried  before  Judge 
Hammond,  at  the  July  Term,  1860. 

Durham,  Ailing  &  Co.  brought  suit,  in  the  Inferior  Court 
of  Floyd  county,  against  Johnson,  Mitchell  &  Co.,  in  which 
Court  a  verdict  was  rendered  in  favor  of  the  plaintiffs  for 
the  sum  of  $230. 

From  this  verdict  the  plaintiffs  entered  an  appeal  to  the 
Saperior  Court. 

There  was  no  plea  in  writing  filed  in  said  case,  although 
the  names  of  D.  R.  Mitchell  and  A.  R.  Wright  were  marked 
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on  the  docket  as  Attorneys  for  the  defendants^  and  a  set  of 
mterrogatories  had  been  taken  oat  by  plaintiffs,  and  serred 
upon  and  crossed  by  said  Mitchell,  as  defendant's  Attorney, 
which  interrogatories  were  read,  and  on  the  trial  the  answers 
thereto  were  the  only  evidence  to  prove  a  part  of  plaintiff's 
demand ;  and  said  case  had  been  once  continued  by  the  d^ 
fendants  through  the  said  Mitchell  and  Wright,  as  Attorneys. 

When  the  case  came  up  for  trial  on  the  appeal,  the  mi 
defendants  proposed  to  defend  said  case,  through  their  said 
Attorneys,  Mitchell  and  Wright,  which  the  presiding  Judge, 
(on  objection  being  made  thereto,)  refused  to  permit,  unless 
the  default  was  opened,  by  the  defendants  paying  the  costs 
of  said  case,  and  pleading  instanter  to  the  merits  of  the 
action. 

This  decision  is  the  error  complained  of  in  this  ease. 

A.  R.  Wrigut,  for  the  plaintiffs  in  error. 

D.  S.  Printup,  for  the  defendants  in  error 

Bjf  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

The  suit  in  this  case  was  originally  brought  in  the  Inferior 
Court,  and  carried  up,  by  appeal,  to  the  Superior  Court 
The  name  of  defendants'  counsel  was  marked  on  the  Beneh- 
Docket  of  the  Inferior  Court ;  but  no  plea,  not  even  the 
general  issue,  was  ever  filed  in  the  case.  The  Judge  held 
that  the  case  was  in  default,  and  would  not  allow  an  appear- 
ance under  the  Common  Law  rules  of  practice  until  the  cost 
was  paid.  The  case  was  submitted  to  the  Jury,  ex  parte^ 
by  the  plaintiffs  and,  upon  proof  of  their  demand,  a  verdict 
was  rendered  for  the  amount  of  the  account.  A  new  trial 
was  moved  for  and  refused,  and  the  case  is  brought  to  this 
Court  for  correction. 

By  the  Judiciary  Act  of  1799,  an  answer  has  to  be  filed 
at  the  appearance-term  of  the  Court.  In  some  of  the  Cir- 
cuits, the  general  issue  is  always  considered  as  filed,  and  it 
is  insisted  that  this  is  true  in  the  Tallapoosa  Circuit.  The 
Judge,  by  his  ruling,  ignores  any  such  practice. 

But,  suppose  th^  were  so.  Counsel  state  that  they  ex- 
pected to  file  a  plea  of  set-off.  This  amendment  they  had  a 
right  to  make.    But,  then,  under  the  same  Act  whidi  gives 
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them  this  right — the  Statute  of  1853  and  1854 — the  Judge 
had  the  co-relative  right  of  not  only  requiring  the  cost  to  be 
paid,  but  prescribing  such  other  terms  as  he,  in  his  discre- 
tion, might  see  fit  to  impose.  If  the  defendants  refused  to 
comply  with  the  only  terms  proposed,  namely :  the  payment 
of  the  cost,  it  was  the  right  of  the  Court  to  reject  their 
plea,  if  indeed  they  had  offered  any,  which  they  did  not. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
thtt  the  Judgment  of  the  Court  below  bo  affirmed. 


TATUM  et  al  vs.  ALLISON,  ANDERSON  &  CO. 

1.  A  Writ  may  be  signed  b/  an  Attorney  in  fact  of  the  plaintifls. 

1  Where  the  signing  of  the  declaration  is  imperfect,  it  is  curable,  even  under 

tbe  Act  of  iSlS,  provided  there  be  a  good  cause  of  action  set  out  in  the 

declaration.     The  time  for  such  triUing  is  past. 

Complaint,  in  Dade  Superior  Court.  Decision  made  by 
Judge  Walker,  at  the  May  Term,  1860. 

Allison,  Anderson  &  Co.  brought  an  action  in  the  Jones* 
forniy  against  Ilobcrt  H.  Tatum,  maker,  and  Emanuel  Mann, 
endorser. 

The  Writ  of  the  plaintiffs  was  signed  by  "H.  L.  W.  Alli- 
son, Attorney  in  fact  for  Allison,  Anderson  &  Co.,*'  said  11. 
li.  W.  Allison  being  at  the  time  Deputy  Clerk  of  said  Court. 
At  the  appearance  term  of  the  case,  a  motion  was  made  by 
counsel  for  the  defendants  to  dismiss  said  case,  on  the  ground 
that  the  Writ,  or  petition,  of  the  plaintiffs  was  not  signed  by 
competent  authority. 

llie  presiding  Judge  overruled  the  motion,  and  refused  to 
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dismiss  the  case,  but  permitted  the  name  of  H.  L.  W.  Alii* 
son  to  be  erased,  and  the  name  of  Leander  W.  Crook,  ib 
Attorney  at  Law  for  the  plaintiffs,  to  be  substituted  m  liei 
of  that  of  the  said  Attorney  in  fact. 

This  decision  is  the  error  complained  of  in  this  case. 

No  appearance  for  the  plaintiffs  in  error. 

Crook,  represented  by  J.  A.  Glenn,  for  the  defendmts 
in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

The  Writ  in  this  case  was  signed  by  an  Attorney  in  fact, 
for  the  plaintiffs.  His  power  was  not  disputed.  Upon  ob- 
jection being  made,  the  Court  allowed  the  name  of  the  At- 
torney at  Law  to  be  substituted. 

We  think,  the  Writ  was  right  as  it  stood.  What  act  can- 
not be  done  by  an  Attorney  in  fact?  A  deed  to  land  can  be 
executed  by  another — why  may  not  a  declaration  be  signed, 
provided  authority  be  given  for  that  purpose  ?  And  here,  no 
question  is  made  as  to  the  sufficiency  of  the  power. 

But  even  if  this  were  not  so,  the  amendment  was  allow- 
able. An  attempt  had  been  made  to  sign  the  Writ.  K  the 
declaration  contained  a  good  cause  of  action,  that  and  everj 
other  formal  defect  was  amendable,  even  under  the  Act  of 
1818.     The  time  for  such  trifling  is  past. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  affirmed. 
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JACKSON,  COOK  k   CO.  vs.   HOLLAND. 

Il  would  Mfein  that  ibc  weight  of  nulhorily,  English  and  American,  is,  that  a 
livery  !>tal>Ie  keeper,  al  Common  Law,  has  no  lien — it  may  be  acquired, 
however,  by  special  contract. 

Motion  to  distribute  money,  in  Whitfield  Superior  Court. 
Decided  by  Judge  Walker,  at  the  May  Term,  1860. 

This  case  came  up  and  was  heard  upon  the  following  state 
of  facts,  to-wit : 

Joseph  McDowell  placed  a  certain  grey  stallion  horse  at 
the  livery  stable  of  Jesse  Holland,  in  the  town  of  Dalton, 
where  said  horse  was  fed,  kept  and  cared  for,  for  a  period  of 
thirteen  months.     McDowell  rode  and  used  the  horse  when, 
he  wished  to  do  so,  and  in  the  spring  of  1856,  James  Hol- 
land stood  the  horse  for  three  months,  and  for  that  time  paid 
his  board.     Jesse  Holland  charged  McDowell  ten  dollars  per 
month  for  keeping  the  horse.     Some  time  in  the  last  of  1856, 
or  the  first  of  1857,   McDow^ell  removed  from  Dalton  to 
Loudon,  Tennessee,  and  left  the  horse  with  Jesse  Holland, 
to  be  delivered  to  Morgan  &  Mitchell,  at  a  certain  price,  if 
they  called  for  the  horse ;  and  if  Jesse  Holland  sold  the  horse, 
to  pay  himself  for  keeping  him  out  of  the  price  he  brought. 
Jesse  Holland  understood,  from  the  arrangement,  that  the 
horse  was  left  with  him  as  security  for  what  was  due  for 
keeping  him.     Jackson,  Cook  &  Co.  sued  out  an  attachment 
against  McDowell,  which  was  levied  on  the  horse,  whilst  he 
vas  in  possession  of  the  said  Jesse  Holland,  under  the  ar- 
rangement aforesaid.     By  an  agreement  between  the  parties, 
the  horse  was  sold  as  perishable  property,  under  the  provis- 
ions of  the  Attachment  Laws  of  Georgia,  and  the  money 
arising  from  the  sale  was  preserved,  to  be  disposed  of  by 
order  of  the  presiding  Judge,  at  the  May  Term  of  Whitfield 
Superior  Court. 

The  question  was,  whether  Holland,  as  a  livery  stable 
keeper,  had  a  lien  as  such  upon  the  horse,  for  feeding  and 
taking  care  of  him ;  and  if  he  did  not  have  such  lien,  did 
the  understanding  and  arrangement  under  which  the  horse 
^as  left  with  him,  create  a  lien  ? 
After  argument  had.  His  Honor  Judge  Walker  decided : 
Ist.  That  Holland,  as  a  livery  stable  keeper,  was  not  enti- 
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tied  to  a  lien  upon  the  horse,  or  the  proceeds  of  the  sale  of 
the  horse. 

2d.  But  that,  under  the  agreement  between  him  and  M^ 
Dowell,  Holland  did  have  a  lien,  and  was  entitled  to  the 
payment  of  what  was  due  him  for  keeping  the  horse,  out  of 
the  proceeds  of  the  sale. 

This  decision  constitutes  the  error  assigned  in  this  case. 

Jackson,  for  the  plaintiff  in  error. 

J.  A.  Glenn,  for  the  defendant  in  error. 

By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

It  seems  that  the  horse  levied  on  and  sold  under  the  attaeb- 
ment  of  Jackson,  Cook  k  Co.,  against  Joseph  McDowdL 
was  put  at  the  livery  stable  of  Jesse  Holland,  and,  after 
being  kept  there  some  time,  Joseph  McDowell  removed  to 
the  State  of  Tennessee,  when  this  attachment  was  levied. 
Before  leaving,  he  stated  to  Holland  that  he  was  on  a 
trade  with  Morgan  and  Mitchell  for  the  horse,  and  if  thej 
came,  to  let  them  have  him  at  a  certain  price,  and  to  paj 
himself  out  of  the  money.  It  was  the  understanding  ii 
Holland,  as  he  swore,  that  he  was  to  hold  the  horse  as  secu- 
rity for  his  debt. 

The  property  being  of  a  perishable  nature,  and  it  being 
expensive  to  keep  the  horse,  it  was  agreed  that  ho  should  be 
sold,  and  the  Judgment  of  the  Court  taken  as  to  the  priority 
of  the  conflicting  liens  upon  the  proceeds. 

His  Honor,  Judge  Walker,  held,  that  at  Law^,  the  livCTj 
keepfr  had  no  lien,  but  that  Holland  was  entitled  to  be  fii^ 
paid  out  of  this  fund,  by  virtue  of  the  special  contract,  and 
this  decision  is  excepted  to  and  brought  here  for  revision. 

Does  a  lien  exist  in  favor  of  livery  keepers,  at  Common 
Law  ?  This  question  has  been  much  discussed,  both  in 
England  and  in  this  country,  and  contrary  to  the  under- 
standing of  many,  in  and  out  of  the  profession,  I  am 
bound  to  say,  the  weight  of  authority,  on  both  sides  of  the 
Atlantic,  is  against  the  lien.  (See  ()7  Eng.  Com.  Law  JRep^ 
498  ;  5  31.  ^-  W.  Evrch.  Rep.  341 ;  GainncU  vs.  Cook,  8 
HilTtt  K.  Y.  Rep.  341.)  The  whole  doctrine  is  elaborately 
diacuaaed,  and  all  the  English  cases  carefully  considered  in  tbe 
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New  York  case.  And  the  conclusion  to  which  the  Court  came, 
was  that  the  old  doctrine  of  the  Common  Law,  that  livery 
stable  keepers  had  no  lien,  unless  there  be  a  special  contract 
to  that  effect,  remains  unshaken. 

One  of  the  reasons  is,  that  where  horses  are  kept  at  livery, 
the  owner  takes  and  uses  them  at  pleasure,  whereas,  a  bailee 
only  hajj  a  lien  so  long  as  he  retains  the  uninterrupted  pos- 
session. If  the  owner  gets  the  property  in  his  hands  with- 
out fraud,  the  lien  is  at  an  end,  and  it  will  not  be  revived 
by  the  return  of  the  goods. 

This  doctrine  does  not  extend  to  inn-keepers  who  arc  not 
only  obliged  to  keep  the  horses  of  their  guests,  but  they 
become  insurers  against  loss,  by  larceny  or  otherwise, 
whereas  a  livery-keeper  may  take  or  refuse  a  horse  as  he 
may  see  fit,  and  he  is  only  responsible  for  ordinary  care ; 
and,  in  these  respects,  there  is  found  a  strong  reason  why 
they  are  not  put  upon  the  same  footing  with  inn-keepers  and 
carriers,  as  to  the  right  of  lien. 

The  doctrine  disallowing  a  lien  does  not  extend  to  a  bailee, 
for  hire,  who,  by  his  labor  and  skill,  has  imparted  additional 
value  to  the  goods.  Nor  ha^  it  been  extended  to  the  trainer 
of  a  horse — the  breaker  of  a  colt  or  wild  horse — nor  to  a 
farmer  or  stable  keeper  who  receives  a  mare  to  be  covered 
by  a  stallion,  on  account  of  the  increased  value,  by  reason 
of  the  foal.  Neither  does  it  apply  to  warehouse-men,  me- 
chanics of  any  description,  who  repair  your  furniture,  make 
your  clothes,  nor  even  to  the  blacksmith  who  shoes  your 
horse. 

Whether  these  distinctions  be  well  taken,  (and  are  not  some 
of  them,  at  least,  rather  artificial  in  their  reasoning  ?)  1  will 
not  say.  We  will  not — because  we  need  not — pronourffee  an 
authoritative  judgment  upon  this  point.  Any  livery-keeper 
who  has  a  popular  representative  in  the  Legislature,  can  read- 
ily procure  an  act  to  be  passed  giving  this  lien,  and  I  do  not 
say  it  would  be  wrong. 

2.  Was  the  Court  right  in  ruling  that  Holland  was  enti- 
tled to  his  lien,  under  the  special  contract?  We  think  so. 
The  horse  was  left  in  his  custody,  as  a  pledge  for  his  pay,  as 
well  for  the  past  as  his  future  keep  and  care.  The  defend- 
ant directed  him  to  pay  himself  out  of  his  price  or  proceeds. 
Could  McDowell,  himself,  after  thus  pledging  the  horse, 
take  him  out  of  Holland's  possession  without  paying  him  ? 
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Wo  hold  he  could  not.  But,  bo  this  as  it  may,  under  the 
implied  contract,  whenever  the  horse  was  sold,  Holland  was 
entitled  to  be  paid  his  debt.  (1  Paraoyis  on  Contracts^  592, 
and  Noteo,     Gribson  vs.  Boydy  1  Kerr's  N.  B,  Rep,  150.) 

We  aflirm,  therefore,   the  Judgment  of  the  Court  below, 
on  the  second  K^round. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court. 
that  the  Judgment  of  the  Court  below  be  affirmed. 


CROSS  rs.  PAYNE. 

An  injunclioQ  will  lie  rcru^cd  on  tlic  cominj^  ia  of  the  unswer,  if  the  eqoities 
arc  fully  denied. 

In  Equity,  in  Dade  Superior  Court.  Decision  by  Judge 
Walker,  at  the  May  Term,  1860. 

Joel  Cross  prepared  his  bill  in  Equity  in  due  form,  the 
principal  allegations  of  which  are  as  follows,  to-wit : 

On  the  10th  of  December,  1859,  the  complainant  bought 
a  negro  boy,  by  the  name  of  Wasli,  from  one  Larkin  Payne. 
which  negro  boy  the  defendant,  Larkin  Payne,  represented 
to  be  a  sound,  healthy  and  able-bodied  negro,  capable  of 
doing  good  work  and  service  as  such  ;  but  that  as  the  negro 
had  had  a  short  spell  of  sickness,  he  preferred  not  to  give  a 
written  warranty  of  soundness  in  the  bill  of  sale ;  that  com- 
complainant,  confiding  in  such  representations  of  soundness 
made  by  said  Payne,  together  with  the  assurance  that  said 
negro  had  not  been  ruptured,  and  was  free  from  hernia^  or 
other  disease,  accepted  a  bill  of  sale  of  said  negro,  without 
any  clauso  warranting  said  negro  sound  ;  that  he  was  indue- 
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ed  to  accept  such  bill  of  sale  on  account  of  his  confidence 
in  said  Payne,  and  because  he  believed  that  his  said  repre- 
sentations and  assurances  were  true  ;  that  complainant  gave 
to  said  Payne  his  note,  due  the  25th  of  December,  1859, 
for  twelve  hundred  dollars,  which  was  the  purchase  price  of 
said  negro,  as  agreed  on  by  complainant  and  the  said  Payne  ; 
that  for  the  purpose  of  securing  the  said  Payne  against  loss, 
on  account  of  a  failure  of  complainant   to  pay  said  note 
punctually,  the  complainant  gave  to  said  Payne  another  note, 
for  fifty  dollars,  also  payable  on  the  25th  of  December,  with 
the  distinct  understanding  and  agreement,  that  if  the  first 
note  was  puncturlly  paid,  the  fifty  dollar  note  was  to  be  void 
and  delivered  up  to  the  complainant ;  that  for  the  purpose 
of  making  said  Payne  easy,  and  perfectly  secure  as  to  the 
final  payment  of  the  said  purchase  price  of  said  negro,  the 
complainant  also  proposed  and  agreed  to  give  to  the  said 
Larkin  Payne,  a  lien  upon  a  negro  boy  belonging  to  the 
complainant,  by  the  name  of  Allen,  and  suggested  that  some 
vords  creating  such  lien  be  put  in  the  twelve  hundred  dollar 
note ;  that  said  Payne  objected  to  putting  such  lien  in  the 
note,  but  said  that  he  would  prefer  it  to  be  written  on  a 
separate  piece  of  paper,  and  would  get  Mr.  Allison  to  write 
it ;  that  complainant  nor  Payne  understood  such  lien  to  be 
a  mortgage,   subject  to  the  summary  mode  of  foreclosure 
provided  by  the  Statutes  of  Georgia,  but  was  simply  intend- 
ed as  a  lien  to  be  enforced  in  the  event  of  a  failure  to  pay 
said  note,  and  w^hich  would  take  precedence  of  any  other 
subsequent  lien  on  said  negro,  Allen  ;  that  complainant  ver- 
bally authorized  Hugh  L.  W.  Allison  to  sign  his  name  to 
such  lien  ;  that  Payne  went  away,  and  in  violation  of  the 
understanding  and  agreement  aforesaid,  and  for  the  purpose 
of  defrauding  complainant,  and  getting  an  undue  and  illegal 
advantage,  had  a  regular  and  formal  mortgage  drawn  up, 
conveying   said  negro,  Allen,    to  secure  the  payment,  not 
only  of  the  twelve  hundred  dollar  note,  but  also  of  the  fifty 
dollar  note  ;  that  complainant  bought  said  negro  boy,  Wash, 
for  the  purpose  of  selling  him  again,  which  the  said  Payne 
knew  at  the  time  of  the  purchase,  and  that  such  re-sale  was 
complainant's  intended  and  expected  means  of  paying  said 
twelve  hundred  dollar  note,  when  the  same  became  due,  of 
which  the  said  Payne  was  aware  at  the  time  ;  that  the  com- 
plainant sent  said  negro,  Wash,  off  for  sale,  and  spent  about 
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one  hundred  dollars  for  his  board,  clothing,  &c.,  and  failed 
to  sell  him,  because  he  was  ruptured,  and  had  hernia^  and 
other  diseases,  and  was  not  an  able-bodied  negro  capable  d 
doing  good  work  and  service  as  such  ;  that  said  negro,  Wash, 
was  thus  diseased  at  the  time  complainant  bought  him,  and 
that  Payne  knew  it,  and  concealed  it  from  complainant,  and 
thus  defrauded  him  in  the  trade ;  that  the  3d  of  January, 
1860,  the  said  Payne  foreclosed  the  mortgage,  and  a  fi  fa 
issuing  from  such  foreclosure  was  levied  on  the  negro  boy, 
Allen,  on  the  6th  of  January,  1860. 

The  bill  prays  the  answer  of  the  defendant  as  to  the  facts, 
and  also  prays  an  injunction  restraining  the  sale  of  the 
negro  under  the  mortgage  fi  fa,  and  also  for  general  relief. 

When  the  bill  was  presented  to  Judge  Walker  for  his 
sanction,  in  order  to  obtain  the  injunction  prayed  for,  he 
granted  a  rule  nisi,  calling  upon  the  defendant,  Larkb 
Payne,  to  show  cause  why  said  injunction  should  not  issue ; 
and  the  defendant  filed  his  answer  to  said  bill,  and  presented 
the  same  as  a  cause  why  the  said  injunction  should  not  issue. 

The  material  points  of  the  answer  are  as  follows,  to-wit: 

The  defendant  admits  that  he  sold  the  negro  boy.  Wash, 
to  complainant,  at  the  time  and  price  stated  in  the  bill,  and 
that  the  defendant  gave  his  notes  as  stated  ;  that  defendant 
having  bought  land  and  bound  himself  to  pay  for  it  by  the 
25th  of  December,  1859,  the  fifty  dollar  note  was  given  to 
indemnify  him  for  the  trouble  and  expense  he  would  have  to 
incur  in  obtaining  the  amount  from  the  Bank,  in  the  event 
of  a  failure  on  the  part  of  complainant  to  pay  the  twelve 
hundred  dollars  on  the  day  the  note  therefor  matured.  The 
defendant  denies  any  knowledge  and  concealment  from  com- 
plainant, of  the  fact  that  the  negro  boy  was  ruptured,  or 
had  hernia,  or  other  disease,  at  the  time  of  the  trade.  He 
also  denies  having  represented  said  negro  as  sound  and  heal- 
thy, as  the  bill  alleges ;  on  the  contrary,  it  was  expressly 
agreed,  and  put  in  the  bill  of  sale,  that  the  complainant 
should  take  said  negro  at  his  own  risk,  as  to  soundness.  The 
defendant  also  denies  the  allegations  in  the  bill,  as  to  the 
lien  on  the  negro  boy,  Allen,  and  says  that  the  distinct 
understanding  and  contract  was,  that  a  regular  and  formal 
mortgage  was  to  be  executed,  and  that  Emanuel  Mann  waa 
to  sign  complainant's  name  thereto,  and  that  this  was  done 
in  order  to  give  defendant  a  summary  mode  of  getting  hiB 
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money  on  both  notes  if  the  complainant'  failed  to  pay  the 
twelve  hundred  dollars  punctually.  Complainant  failing  to 
pay  the  twelve  hundred  dollars  at  the  time  stipulated,  the 
defendant  did  proceed  to  foreclose  the  mortgage,  and  to 
have  a  fi  f a  issued,  as  alleged  in  the  bill.  About  the  time 
the  mortgage  was  being  foreclosed  defendant  met  with  com- 
plainant, and,  for  the  first  time,  informed  defendant  that  the 
negro  was  ruptured,  which  defendant  did  not  believe,  and 
when,  upon  examination  of  the  negro,  he  was  found  to  be 
raptured,  the  defendant,  being  then  for  the  first  time  aware 
of  it,  proposed  to  complainant  to  cancel  the  trade  and  take 
the  negro  back  and  give  him  his  notes  and  mortgage,  which 
complainant  refused  to  do,  saying  that  he  had  bargained,  or 
could  sell  said  negro  for  fifteen  hundred  dollars. 

Upon  the  showing  made  by  the  answer.  Judge  Walker 
refused  the  injunction,  and  this  decision  is  complained  of  as 
error. 

There  was  no  appearance  for  the  plaintifi*  in  error. 

Crook,  by  J.  A.  Glenn,  for  the  defendant  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

The  equities  of  the  bill,  if  it  ever  contained  any,  have 
been  most  fully  denied  by  the  answer,  and  we  agree  with  the 
Court  below,  that  the  injunction  should  have  been  refused. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  aflSrmed. 
2S 
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CHASTAIN  vB.  BROWN. 

The  plaintiff  brought  8uit  against  defendant  on  tfccount,  in  which  were  chaff- 
ed articles  as  sold  to  defendant  ''per  Pate"  and  "per''  others.  In  proofed 
the  account,  plaintiff  introduced  his  book  of  original  entries  in  evidence, 
and  proved  that  he  kepi  correct  books.  Heldj  in  the  absence  of  proof  to  the 
contrary,  that  the  presumption  was  that  the  goods  so  charged  were  sold  to 
defendant. 

Certiorari,  in  Carroll  Superior  Court.  Decided  by  Judge 
Hammond,  at  the  April  Term,  1860. 

William  F.  Brown  instituted  suit,  in  a  Justices'  Court  of 
Carroll  county,  against  William  Chastain,  to  recover  the 
sum  of  forty  dollars  and  twenty-four  and  one-fourth  cents, 
alleged  to  be  due  on  an  account  for  merchandize. 

The  account  was  originally  for  the  sum  of  fifty -nine  dol- 
lars and  sixty-four  and  a  fourth  cents,  but  Chastain  had  paid 
nineteen  dollars  and  forty  cents  on  the  account  before  the 
suit  was  brought. 

All  the  items  in  the  account  were  charged  to  Chastain, 
some  of  them  "per  self,'*  sofne  of  them  "per  Williams,**  and 
some  of  them  "per  Pate."  The  items  charged  to  the  said 
Chastain  "per  Pate"  amounted  exactly  to  the  sum  left  after 
the  payrSent  of  the  nineteen  dollars  and  forty  cents. 

On  the  trial  in  the  Justices'  Court,  William  F.  Brown,  the 
plaintiff,  introduced  his  books  of  account,  which  were  admit- 
ted in  evidence  without  objection. 

He  then  introduced  four  or  five  witnesses,  who  testified: 
That  they  had  had  dealings  and  made  settlements  with  said 
Brown,  and  that  he  was  in  the  habit  of  keeping  correct 
books. 

Upon  this  evidence,  the  Jury  in  the  Justices'  Court  re- 
turned a  verdict  in  favor  of  the  plaintiff.  Brown,  for  forty 
dollars  and  twenty-four  cents. 

Chastain  then  obtained  a  Certiorari,  directing  the  Justices 
to  certify  and  send  up  the  proceedings  in  said  case  to  the 
Superior  Court,  alleging:  That  the  "verdict  of  the  Jury 
was  contrary  to  Law  and  evidence,  because  the  plaintiff  fail- 
ed to  make  out  a  case  against  him ;  that  the  books  of  them- 
selves, and  without  other  evidence,  were  not  sufficient  to 
charge  the  defendant  with  goods  delivered  to  Pate  without 
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some  order  or  contract  that  he,  the  defendant,  should  be 
liable  to  pay  for  them/' 

In  answer  to  the  Certiorari,  the  Justices  certified  the  fore- 
going facts  as  having  been  shown  by  the  evidence. 

On  hearing  the  Certiorari,  the  presiding  Judge  of  the 
Superior  Court  dismissed  the  Certiorari  and  aflBrmed  the  ver- 
dict and  Judgment  of  the  Justices*  Court. 

This  decision  is  assigned  as  error. 

G.  W.  Austin,  by  Sims,  for  the  plaintiflf  in  error. 

W.  W.  &  H.  F.  Merrkt.l,  by  Glenn  &  Cooper,  for  the 
defendant  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

The  only  question  made  in  this  case  is,  whether  the  books 
of  the  plaintiff — they  being  properly  admitted  in  evidence — 
were  evidence  of  the  defendant's  liability  for  those  articles, 
charged  in  the  account  sued  on  to  defendant  ''per  Pate"  and 
''per*'  others,  whose  names  appear  in  the  account.  We  think 
they  were,  in  the  absence  of  any  rebutting  proof  to  the  con- 
trary. It  is  not  a  fair  presumption  that  those  articles  were 
sold  and  delivered  to  third  persons,  or  that  the  articles  so 
charged  were  the  debts  of  third  persons.  But  the  presump- 
tion is,  that  the  items  are  properly  charged — that  the  goods 
were  sold  to  the  defendant,  not  to  the  third  persons,  but  de- 
livered to  them  at  the  request,  or  by  the  directions  of  the 
defendant.  The  evidence  is,  that  the  books  are  correct ;  if 
they  are  so,  then  those  goods  were  sold  to  the  defendant.  If 
they  were  not,  but  sold  to  the  third  persons,  then  the  books 
are  not  correct,  and  the  onus  was  on  the  defendant  to  show 
that. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  aflBrmed. 
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THOMPSON  v9.  HARLOW. 

The  defendant  hired  from  the  plaintitfa  horse,  to  perform  a  journey.  While 
he  had  as  yet  performed  but  a  small  part  of  the  journey,  the  horse  was 
discovered  to  be  sick.  Defendant's  attention  was  called  to  the  condition  ol 
the  horse,  who  continued  his  journey,  and  at  the  end,  the  horse  died.  Hf!J, 
that  defendant  is  liable  to  the  plaintiff. 

Case,  in  Catoosa  Superior  Court.  Tried  before  Judge 
D.  A.  Walker,  at  the  November  Term,  1860. 

This  was  an  action,  brought  by  John  Harlow  against 
Theron  B.  Thompson  and  William  L.  Witherspoon,  to  re- 
cover damages  for  a  horse,  hired  by  said  Harlow  to  the  de- 
fendants, and  which,  the  plaintiff  alleged,  was  killed  by  the 
careless,  negligent  and  improper  driving  of  said  horse  in  a 
buggy,  by  the  said  defendants. 

On  the  trial  of  said  case,  the  following  testimony  was  in- 
troduced by  the  plaintiff,  to-wit : 

In  the  month  of  August,  1868,  the  defendant,  Thompson, 
hired  from  the  plaintiff  a  roan  horse,  about  six  years  old, 
and  worth  from  one  hundred  and  fifty  to  one  hundred  and 
sixty-five  dollars,  to  drive  in  a  buggy  from  the  town  of  Ring- 
gold to  Rock  Spring  Camp  Ground,  in  the  county  of  Ca- 
toosa, a  distance  of  about  twelve  miles ;  that  Thompson  said 
the  horse  took  sick  before  he  was  driven  a  mile  from  Ring- 
sold  ;  that  Thompson  started  to  the  Camp  Ground  about  12 
o'clock,  or  a  little  after  th^t  time,  and  arrived  at  the  Camp 
Ground  after  the  close  of  the  3  o'clock  services,  which  usu- 
ally commence  at  3  o'clock  and  continue  about  one  hour  and 
a  half;  that,  when  the  defendant  drove  up  to  the  Camp 
Ground,  the  horse  was  wet  with  sweat,  and  seemed  to  have 
been  driven  very  hard ;  that  the  horse  also  appeared  to  be 
sick  as  well  as  fatigued,  and  wanted  to  lie  down  as  soon  as 
he  w^as  stopped;  that  the  defendant,  Witherspoon,  was  in  the 
buggy  with  Thompson  when  they  arrived  at  the  Camp  Ground, 
and  Thompson  said  he  had  driven  to  the  Camp  Ground  from 
Ringgold  in  an  hour  and  ten  minutes ;  that  the  horse  died  in 
about  three  hours  after  they  drove  up,  and  the  defendants 
did  all  they  could  to  save  him ;  that  in  the  opinion  of  one  of 
the  witnesses,  the  horse  had  been  overdriven. 
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The  defendants  introduced  the  following  testimony,  to-wit: 
The  defendants  left  the  town  of  Ringgold  about  one  o'clock, 
with  the  horse  in  a  buggy,  and  drove  not  more  than  five  miles 
per  hour ;  that  the  witness,  Witherspoon,  one  of  the  defend- 
ants, saw  no  signs  of  the  horse  being  sick,  except  that  he 
appeared  dull,  and  had  frequent  discharges  from  his  bowels, 
and  the  witness  stated  to  the  other  defendant,  Thompson^ 
soon  after  they  left  town,  and  when  they  were  at  the  creek, 
that  something  must  be  the  matter  with  the  horse,  that  he 
was  so  dull,  and  dunged  too  freely ;  that,  about  four  miles 
from  Ringgold,  the  defendants  met  two  other  persons,  and 
stopped  for  a  few  minutes ;  that  these  two  persons  said  the 
horse  was  sick  and  his  belly  was  swollen,  and  that  defend- 
ants had  better  take  him  back  to  town ;  that  witness  thought 
they  were  joking,  and  the  defendants  replied  that  the  horse 
was  cow-bellied ;  that  the  horse  had  an  unusually  large  body 
naturally;  that,  when  the  defendants  arrived  at  the  Camp 
Ground,  the  horse  seemed  to  be  sick,  and,  in  the  opinion  of 
several  witnesses,  to  have  the  cholic;  that  the  defendant, 
Thompson,  employed  a  man  to  doctor  the  horse,  and  that 
every  thing  was  done  by  the  gentleman  thus  employed  that 
could  be  done  under  the  circumstances,  to  save  the  horse; 
that  Thompson  did  not  remain  with  the  horse,  but  went  off 
to  the  stand,  or  to  some  of  the  tents,  and  left  the  horse  in 
charge  of  the  person  employed  to  doctor  him ;  that,  when 
the  horse  was  about  to  die,  Thompson  was  sent  for  and  came 
to  where  the  horse  was ;  that  the  person  employed  to  doctor 
the  horse,  treated  him  for  cholic,  giving  him  soda  and  to- 
hacco,  and  raking  him  with  a  fence  rail,  and  the  said  person 
so  employed  thought  the  horse  died  of  cholic. 

Upon  this  testimony,  the  Jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  one  hundred  dollars  and  costs  of  suit. 

Counsel  for  the  defendant,  Thompson,  moved  for  a  new 
trial,  on  the  grounds : 

1.  That  the  Jury  found  contrary  to  Law. 

2.  That  the  Jury  found  contrary  to  the  evidence. 

3.  That  the  verdict  is  not  supported  by  the  evidence. 
Upon  the  hearing  of  said  motion,  at  the  May  Term,  I860, 

Ae  presiding  Judge  overruled  the  same  and  refused  the  new 
trial,  and  the  Writ  of  Error  in  this  case  is  prosecuted  to  re- 
verse  that  decision. 
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A.  R.  Wright,  representing  Dodson,  for  the  plaintiff  in 
error. 

McCoNNELL  &  Trammell,  for  the  defendant  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

The  hirer  of  a  horse  is  hound  to  take  the  same  care  of  it 
that  a  prudent  man  would  of  his  own  property ;  and  is  re- 
sponsible for  all  injuries  that  result  from  his  neglect.  If  the 
horse  becomes  sick,  or  exhausted,  it  is  his  duty  to  abstain 
from  using  it,  and  if  he  pursues  his  journey,  he  is  liable  for 
all  the  injury  occasioned  thereby.  Story  on  Bailment^  §  405, 
f398.  In  this  case,  the  horse  hired  by  the  defendant  was  dis- 
covered to  be  sick,  and  the  attention  of  the  hirer  called  to 
that  fact,  while  he  had  as  yet  accomplished  but  a  small  por- 
tion of  his  journey.  He,  then,  ought  to  have  abstained  from 
the  further  use  of  the  horse  in  that  condition.  As  he  did 
not,  but  continued  the  journey,  and  the  horse  died  at  the 
end  of  it,  the  defendant  is  liable. 

That  the  verdict  was  less  than  it  ought  to  have  been,  was 
not  a  matter  of  complaint  by  the  defendant.  A  new  trial 
cannot  be  granted  to  him  on  that  ground,  and  as  that  is  the 
only  error  in  the  record,  and  in  favor  of  the  defendant,  the 
new  trial  must  be  refused. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  affirmed. 
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PALMER  t.8.  CLARKE  &  WIFE. 

1.  IJ.  made  a  deed  of  gift  lo  a  grrand-cbild  of  a  negro  girl  that  belonged  at  the 
lime  to  himself,  and  subsequently  sold  and  delivered  the  negro  to  one  C, 
who  bought  with  notice  of  the  voluntary  deed.  The  negro,  many  years 
afterwards,  was  found  in  the  possession  of  one  P.,  who  purchased  nnd  held 
under  G.  On  the  trial  ot  a  suit,  brought  by  the  grand-child  and  her  husband 
3gaio>t  P.,  there  being  no  evidence  lo  show  that  G.  derived  his  title  either 
from  C,  or  the  donee.  JUld^  that  P.'s  title  was  not  protected  against  the 
voluntary  deed,  by  the  fact  that  he  purchased  without  notice — that  thi»« 
rule  only  applies,  when  both  parties  derive  title  from  the  same  person. 

i.  A  new  Irial  will  not  be  granted  when  the  verdict  can  be  su])ported  by  the 
evidence. 

Trover,  in  Haralson  Superior  Court.  Tried  before  Judge 
Hammond,  at  the  October  adjourned  Term,  1859,  and  motion 
for  new  trial  decided  by  Judge  Rice. 

This  was  an  action,  brought  by  Thomas  Clark  and  his 
wife,  Rebecca  Clark,  against  George  II.  Palmer,  to  recover 
damages  for  the  alleged  conversion  of  a  negro  girl  slave,  by 
the  name  of  Mary,  but  sometimes  called  Emeline,  eighteen 
years  old  at  the  time  said  suit  was  commenced — in  October, 
1848 — alleged  to  be  worth  one  thousand  dollars,  and  to  be  of 
the  yearly  value  for  hire  of  fifty  dollars. 

On  the  trial  of  said  case,  the  plaintiffs  introduced  the  fol- 
lowing testimony,  to-wit: 

An  original  deed  of  gift  from  John  Baird  to  Rebecca 
Baird,  for  a  negro  girl,  by  the  name  of  Mary,  dated  in  1833. 

The  record  of  the  marriage  license  and  return,  showing 
the  intermarriage  of  Thomas  Clark  and  Rebecca  Baird,  on 
the  13th  of  June,  1847. 

An  exemplified  copy  of  the  record  of  the  Court  of  Ordi- 
nary of  Franklin  county,  showing  the  appointment  of  John 
Baird  as  guardian  of  Rebecca  Baird,  in  1828,  and  his  dis- 
missal, on  the  5th  of  December,  1836. 

John  Clark,  testified :  That,  in  the  fall  of  1833,  in  Frank- 
lin county,  John  Baird  made  a  deed  of  gift  to  Rebecca 
Baird,  then,  but  now  Rebecca  Clark,  conveying  a  negro  girl^ 
then  about  three  years  old,  of  dark  complexion,  and  by  the 
name  of  Mary ;  that  witness  had  married  the  daughter  of 
John  Baird  and  mother  of  Rebecca  Baird ;  that  John  Baird 
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delivered  the  deed  of  gift  to  the  witness,  who  had  it  record- 
ed ;  that  John  Baird  called  up  Rebecca,  and  said :  "  There 
is  your  negro,  I  now  deliver  her  to  you;*'  that  the  negro  re- 
mained in  John  Baird's  possession  until  the  latter  part  of 
the  year  1836,  when  she  was  missing;  that  witness  heard  of 
her  no  more  until  in  the  year  1847;  that  Rebecca  went 
home  and  lived  with  witness  and  her  mother  until  1847. 
when  she  intermarried  with  Thomas  Clark,  being  then  about 
twenty  years  old ;  that  witness  never  saw  the  negro  from  the 
time  she  was  missing  until  the  7th  of  August,  1848 ;  that, 
at  that  time,  he  went  to  defendant's  house  and  found  the  ne- 
gro, who  was  then  called  Emeline ;  that,  at  that  time,  the 
negro  was  worth  eight  hundred  dollars,  and,  although  he  has 
not  seen  her  since,  he  believes  her  now  to  be  worth  twelve 
hundred  dollars ;  and  that  she  was  worth  for  hire  seventy- 
five  dollars  per  year;  that  the  plaintiflF,  Thomas  Clark,  on 
that  day — the  7th  of  August,  1848 — demanded  the  posses- 
sion of  said  negro  from  the  defendant,  who  refused  to  give 
her  up ;  that  in  1848,  defendant  told  witness,  the  negro  was 
a  good  conditioned  negro,  and  a  good  field  hand,  and  a  good 
house  hand,  and  from  what  defendant  told  witness,  he,  then, 
believed  her  worth  eight  hundred  dollars,  and  if  she  is  as 
good  as  defendant  said  she  was,  she  is  now  worth  twelve 
hundred  dollars,  and  for  hire  an  average  of  seventy-five 
^lollars  a  year;  that,  in  1837,  Wiley  Clark  acted  as  the 
guardian  of  Rebecca ;  that  John  Lackey  told  witness,  in 
1848,  that  he  had  notice  of  the  deed  of  gift  when  he  bought 
the  negro,  and  that  defendant  told  witness,  that,  when  Good- 
win sold  the  negro  to  him,  he  said  there  was  an  incumbrance 
against  her,  but  it  was  cleared  up,  or  nearly  so ;  that  wit- 
ness is  acting  as  agent  for  plaintiffs,  but  has  no  interest  ii 
the  suit. 

John  B.  Word,  testified :  That  he  witnessed  the  deed  ( 
gift  read  in  evidence ;  that  he  knew  the  negro  girl  in  disput 
that  in  Christmas  holidays,  in  1836,  he  saw  her  conceal 
up  stairs  in  the  house  of  Benjamin  Cleveland,  who  offered 
sell  her  to  witness  for  a  piece  of  land  and  one  hundred  f 
fifty  dollars,  provided  the  witness  would  run  her  to  Mis 
sippi  and  alter  her  name,  to  which  witness  replied :  he  wc 
not  cheat  that  worse  than  orphan  child  out  of  that  negro 
every  one  Cleveland  had;  that  he  had  a  conversation 
defendant  about  the  time  this  suit  was  commenced,  anc 
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fendant  said  he  had  heard  of  some  diflSculty  about  the  title 
to  the  negro,  but  he  understood  it  to  be  a  judgment  or  exe- 
cution ;  that  Cleveland  is  witness'  uncle. 

Ann  Clark,  testified :  That  she  saw  the  deed  of  gift  exe- 
cuted, and  the  negro  delivered,  but  the  negro  remained  in 
Baird's  possession,  because,  as  Baird  said,  he  was  Rebecca's 
guardian,  and  he  was  afraid  John  Clark  would  charge  Re- 
becca for  raising  the  negro ;  that  Baird  was  solvent  at  the 
date  of  the  deed  of  gift,  and  told  witness  that  the  negro  was 
stolen  at  the  time  she  was  missing. 

The  plaintiflFs  having  closed  their  testimony,  the  defendant 
introduced  the  following  testimony,  to- wit: 

John  Baird  and  William  Baird,  testified :  That  the  negro 
girl  in  dispute  was  sold  to  Benjamin  Cleveland  for  a  valuable 
consideration,  by  John  Baird,  and  a  Bill  of  Sale  executed, 
and  it,  together  with  the  negro,  was  delivered  to  him.  W. 
W.  Baird  thinks  Cleveland  knew  of  plaintifi^'s  claim;  that 
the  negro  was  not  sold  to  Cleveland  secretly,  but  openly, 
and  the  purchase  price  was  paid  by  Cleveland. 

The  defendant,  also,  proved  that  the  negro  girl  was  sold 
by  one  Garner  to  Lackey,  and  by  Lackey  to  Goodwin,  and 
by  Goodwin  to  the  defendant. 

There  was  some  evidence  of  conversations  between  these 
different  owners  about  incumbrances,  judgment,  and  mort- 
gages against  the  negro,  but  nothing  was  ever  said  amongst 
them  about  the  deed  of  gift  on  which  the  plaintiff^s  title 
rests,  and  the  proof  showed  that,  when  Palmer  bought  from 
Goodwyn,  he  was  told  by  Goodwyn  that  the  incumbrance 
was  lifted,  and  that  said  incumbrance  was  a  mortgage  or  lien 
to  a  man  named  Stone,  of  Tennessee. 

David  Robertson,  testified :  That  he  was  acquainted  with 
the  negro  girl ;  that  she  looks  badly,  and  has  long  and  fre- 
quent lay ing-up  spells ;  that  she  is  not,  under  present  cir- 
comstances,  and  as  she  is,  worth  more  than  three  hundred 
dollars ;  that,  some  years,  her  hire  would  be  worth  thirty  or 
forty  dollars,  and  in  others,  her  hire  would  be  worth  nothing, 
but  that  she  would  be  an  expense  and  charge ;  that  twenty- 
fire  dollars  a  year  would  be  a  high  average  hire  for  her;  that 
she  never  brought  but  one  child,  which  died  in  a  day  or  two 
after  its  birth;  never  saw  her  doing  any  hard  work;  she  is 
not  a  good  field  hand;  never  saw  her  splitting  rails;  has 


864  SUPREME  COURT  OF  GEORGIA. 


Palmer  vs.  Clark  &  Wife. 


seen  her  plough  and  wash  sometimes;  her  complexion  is 
swarthy ;  defendant  and  witness  married  sisters. 

George  Wagnon,  testified :  That  he  had  known  the  negro 
in  dispute  from  the  time  the  defendant  bought  her ;  her  com- 
plexion is  swarthy,  and  she  looks  badly ;  she  is  sometimes 
up  and  sometimes  down ;  witness  is  frequently  at  defendant's 
house;  defendant  feeds  and  clothes  his  negroes  well;  the 
girl  is,  perhaps,  worth  four  hundred  and  fifty  dollars,  but 
from  her  present  condition  and  circumstances,  the  witness 
docs  not  consider  her  services  worth  anything. 

Defendant  also  introduced  a  Bill  of  Sale,  executed  and 
recorded,  dated  the  2d  of  June,  1850,  made  by  John  Good- 
wyn  to  him  for  said  negro,  at  the  price  of  four  hundred  and 
fifty  dollars. 

The  Jury  returned  a  verdict  for  the  plaintiffs  for  the  sum 
of  one  thousand  dollars,  to  be  discharged  by  returning  the 
negro  in  twenty  days,  and  the  further  sum  of  fourteen  hund- 
red and  fifty-eight  dollars  and  thirty-three  cents  for  the  hire 
of  the  negro,  with  cost  of  suit. 

Counsel  for  defendant  then  moved  for  a  new  trial  in  said 
case,  on  the  following  grounds,  to-wit : 

1.  Because  the  Jury  found  contrary  to  Law. 

2.  Because  the  Jury  found  contrary  to  evidence,  and  the 
weight  of  evidence. 

3.  Because  the  damages  found  by  the  Jury  are  excessive. 
The  presiding  Judge  granted  the  rule  nisi  for  a  new  trial, 

and  the  same  was,  by  the  consent  of  the  parties,  heard  be- 
fore His  Honor,  George  D.  Rice,  at  chambers,  at  Marietta, 
Georgia,  on  the  21st  of  June,  1860,  and  upon  the  hearing, 
the  said  Judge  passed  the  following  order,  to-wit : 

"Upon  hearing  the  argument  upon  this  Rule,  it  is  ordered 
that  said  Rule  be  overruled  on  all  the  grounds  taken',  except 
the  third  ground,  and  overruled  on  that  ground,  provided  the 
plaintifi*s  will,  and  do  write  off,  and  remit  all  the  damages  for 
the  hire  of  the  negro,  except  one  thousand  dollars,  and  if 
such  damages  are  not  remitted,  it  is  ordered  by  the  Court 
that  the  verdict  be  set  aside,  and  a  new  trial  be  awarded  on 
the  said  third  ground  taken  in  the  Rule.'* 

This  decision  is  the  error  complained  of  in  this  case. 

Knight,  Chisolm  &  Waddell,  and  Irwin  &  Lester,  for 
the  plaintiff  in  error. 
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Buchanan,  for  the  defendants  in  error. 

Bf/  tilt  Court. — Lyon  J.,  delivering  the  opinion. 

The  only  ground  relied  on  for  a  new  trial  is,  that  the  ver- 
dict is  contrary  to  the  evidence.  Counsel,  in  the  argument, 
insisting — 

First.  That  the  plaintiff  in  error,  Palmer,  is  an  innocent 
purchaser  of  the  negro  that  forms  the  subject  of  controversy, 
without  notice  of  the  outstanding  voluntary  title  under  which 
defendants  in  error  claim. 

Second.  That  the  damages,  or  amount  of  the  finding,  both 
as  to  the  value  of  the  negro  and  the  hire,  are  excessive. 

1.  We  do  not  thint  that  the  plaintiff  in  error,  under  the 
facts  of  this  case,  is  an  innocent  purchaser,  without  notice; 
or  in  a  position  to  bo  entitled  to  the  benefit  of  the  Rule. 
Cleveland,  who  bought  the  negro  from  Baird,  the  donor,  un- 
der whom  the  defendants  claim,  evidently  bought  witli  notice 
of  this  voluntary  title.  In  a  very  few  days  after  his  pur- 
chase, he  had  the  negro,  then  a  little  girl,  concealed  at  his 
house,  offered  to  sell  her  to  his  nephew  at  a  very  small  price, 
provided  she  should  be  run  off  and  her  name  changed.  His 
nephew,  indignantly,  refused  and  gave  as  his  reason  that  he 
would  not  wrong  this  worse  than  orphan — Mrs.  Clark  then 
an  infant  and  now  one  of  the  defendants  in  error — for  all 
that  he,  Cleveland,  was  worth.  If  Cleveland  bought  in  good 
faith,  and  without  notice,  why  this  concealment  ?  Why  run 
off  and  change  the  name  of  the  negro?  Besides  this,  Cleve- 
land was  himself  a  witness  on  the  trial.  This  was  an  im- 
portant fact  to  be  proven  for  the  defence.  If  it  was  true  that 
he  bought  without  notice,  he  would  have  testified  to  the  fact, 
but  he  does  not.  Both  the  Bairds  testify,  that  they  thought 
he,  Cleveland,  had  notice  of  the  title  when  he  bought.  All 
these  facts,  taken  together,  are  sufiicient  to  justify  the  con- 
elnsion  that  Cleveland  bought  with  notice,  llere,  the  whole 
inquiry  ends;  because  no  title  was  shown  ever  to  have  passed 
out  of  Cleveland  for  the  negro.  The  first  that  we  hear  of 
her,  after  the  interview  between  Cleveland  and  his  nephew, 
«he  is  in  the  possession  of  one  Garner,  but  how  she  got  there, 
or  in  what  right  he  held  her,  does  not  appear.  From  Garner 
she  is  passed  through  the  hands  of  different  persons,  by  sale 
and  delivery,  down  to  the  plaintiff  in  error.     Now,  although 
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the  plaintiff  may  have  purchased  in  good  faith,  without  no- 
tice, in  fact,  that  there  was  anything  against  the  title  he 
was  buying,  still,  as  the  title  which  he  got  was  not  connected 
with  the  original  donor,  and  did  not  emanate  from  the  same 
person  that  the  voluntary  deed  did,  under  which  defendants 
claim,  and  came  down  to  him  by  a  regularly  connected  chain 
of  purchases  and  sales,  he  is  not  a  bona  fide  purchaser  with- 
out notice  within  the  meaning  of  the  Rule,  so  as  to  be  pro- 
tected against  that  title.  If  the  plaintiff's  title  had  been 
connected  with  Cleveland,  and  either  he  or  any  of  those  un- 
der whom  he  held  had  bought  without  notice  of  this  title,  the 
defendant's  title  would  have  been  defeated.  As  it  was  not 
connected,  he  cannot  claim  the  benefit  of  the  Rule.  The 
true  title  to  the  negro  was  in  Baird,  and  by  him  was  con- 
veyed to  Mrs.  Clark,  one  of  the  defendants,  by  the  voluntary 
deed.  The  subsequent  conveyance  by  Baird  to  Cleveland 
did  not  affect  that  title,  by  reason  of  Cleveland's  notice  of 
that  deed.  Garner,  under  whom  defendants  hold,  claims  un- 
der neither  the  one  or  the  other,  but  as  to  either,  his  holding 
was  tortious.  The  plaintiff  has,  by  his  purchase,  no  better 
title  than  Garner  had,  and  the  fact  that  he  bought  without 
notice,  no  more  makes  his  title  good  than  if  Garner  had 
stolen  the  negro  either  from  Mrs.  Clark  or  Cleveland. 

Then,  are  the  damages  excessive  ?  We  think  not.  The 
plaintiff  here  cannot  complain  as  to  the  value  that  the  Jury 
placed  on  the  negro — one  thousand  dollars.  For,  if  she  was 
not  worth  so  much,  he  ought  to  have  given  her  up  in  satis- 
faction of  the  same,  as  by  the  verdict  he  was  authorized  to 
do.  That  he  preferred  to  keep  the  negro  is  pretty  strong 
evidence  that  he  did  not  regard  this  amount  an  exorbitant 
estimate. 

2.  There  is  more  diflBculty  as  to  the  amount  allowed  for 
hire,  but,  under  the  evidence,  we  do  not  think  the  amount, 
to  which  the  finding  was  scaled  by  the  Court  in  its  Judgment 
on  the  motion  for  a  new  trial,  is  excessive.  The  plaintiff  has 
had  this  negro  for  nearly  twenty  years,  and  she  was  all  the 
time  worth  something.  One  witness  says  twenty-five  dollars, 
another,  one  hundred  dollars  per  year.  If  fifty  dollars  a 
year  be  allowed,  and  that  is  quite  small,  and  interest  added 
to  each  year's  hire,  as  it  fell  due  up  to  the  time  of  the  find- 
ing, and  we  do  not  see  why  it  should  not  be,  as  it  is  a  part 
of  what  defendants  were  entitled  to,  or  would  have  received 
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but  for  the  conversion,  the  finding  would  have  been  much 
larger  than  that  allowed.  So,  on  the  whole,  we  can  see  no 
good  reason  for  disturbing  the  Judgment  of  the  Court  below. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  aflSrmed. 


HOLT  v8.  EDMONDSON. 

Wbeo  a  party,  desiring  to  appeal,  pays  the  costs,  tenders  security,  and  de- 
iDtnds  an  appeal  from  the  Clerk  during  the  Term  at  which  the  Judgmen) 
vu  rendered,  and  the  appeal  be  not  entered,  from  the  fault  of  the  Clerk, 
the  Coart,  on  application,  will  order  the  appeal  to  be  entered  nnnc  pro  timr. 

Motion  to  enter  an  Appeal,  in  Whitfield  Superior  Court. 
Decision  by  Judge  Walker,  at  the  April  Term,  1860. 

An  action  was  brought  in  Whitfield  Superior  Court,  in 
Ae  name  of  the  Central  Bank  of  Georgia,  for  the  use  of 
James  Edmondson,  against  Robert  A.  Holt,  as  endorser  on 
*note,  payable  at  the  Central  Bank,  and  negotiated  in  the 
Aune. 

The  case  was  tried  at  the  October  Term,  1859,  and  a 
verdict  rendered  in  favor  of  the  defendant. 

During  the  same  Term,  and  imme<liately  after  the  rendi- 
tion of  the  verdict,  James  Edmondson,  for  whose  sole  use 
^  benefit  the  action  was  brought  and  prosecuted,  went  to 
^6  Clerk  and  paid  the  costs  of  said  case,  and  tendered  as 
kii  security  on  the  appeal,  Mr.  Chapley  B.  Wellborn,  who 
tss  unquestionably  good,  and  who,  in  the  presence  of  the 
Clerk,  agreed  to  go  Edmondson's  security  on  the  appeal. 
Wkea  the  appeal  was  demanded,  the  Clerk  did  not  then 
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have  time  to  make  out  the  appeal-bond  on  the  minutes,  so 
that  Edmondson  and  his  security  could  sign  the  same,  and  it 
was  agreed  and  arranged  between  the  Clerk,  Edmondson 
and  Wellborn,  that  the  appeal-bond  should  be  made  out,  and 
Wellborn*s  attention  should  be  called  thereto  in  due  time, 
and  that  the  Clerk,  or  "Wellborn  either,  might  sign  Edmond- 
son's  name  to  the  appeal-bond.  With  this  understanding 
*and  assurance,  Edmondson  left  the  Court,  and  went  to  his 
home  in  another  county,  and  his  only  counsel  in  the  case, 
Col.  William  K.  Moore,  had  leave  of  absence  from  the  Court 
to  attend  the  session  of  the  General  Assembly,  he  being 
Senator  from  the  county  of  Whitfield. 

The  principal  Clerk  was  not  able  to  transact  business, 
from  the  adjournment  of  the  Court  until  his  death,  a  few 
months  thereafter,  and  the  appeal  was  not  entered. 

Mr.  Wellborn  lived  in  the  same  town  with  the  Clerk,  and 
was  ready  at  any  time  to  sign  the  bond,  but  his  attention 
was  not  called  to  the  matter  at  all. 

Upon  this  state  of  facts,  verified  under  a  regular  motion 
for  that  purpose,  the  presiding  Judge  passed  the  following 
order,  to-wit : 

^'Ordered,  that  upon  bond  being  given  for  the  payment  of 
the  eventual  condemnation  money,  in  terms  of  the  Law,  the 
Clerk  be  directed  to  enter  the  said  case  on  the  Appeal 
Docket,  and  that  the  cause  proceed  to  trial  on  the  appeal." 

The  decision  of  the  Judge  passing  this  order  is  the  error 
assigned  in  this  case. 

Akin  &  McCutcheox,  by  Jackson,  for  the  plaintiff  in 
error. 

W.  K.  Moore,  for  the  defendant  in  error. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

The  appeal  was  properly  allowed.  The  party  against 
whom  the  verdict  and  Judgment  was  rendered,  went  into 
the  Clerk  *s  office,  paid  the  costs,  tendered  sufiScient  security, 
and  demanded  an  appeal  during  the  same  Term.  This  was 
all  the  Law  required  of  him,  and  that  the  appeal  was  not 
entered,  from  the  neglect  of  the  Clerk,  is  not  to  prejudice 
the  right  of  the  party  entitled  to  the  appeal.     This  was  in 
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accordance  with  the  rule  prescribed  by  this  Court  in  Short 
M.  Coherij  11  Geo,y  39,  and  has  been  steadily  adhered  to 
since.  Then,  when  a  party,  in  good  faith,  desires  to  appeal, 
and  has  done,  or  oflfered  to  do,  all  the  Law  required  of  him  to 
appeal,  and  the  appeal  be  not  entered,  or  improperly  so,  that 
m  all  such  cases,  the  Court,  on  application,  will  order  the 
appeal  to  be  entered  nunc  pro  tunc. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  affirmed. 


THE  BANK  OF  GEORGETOWN  v8.   AULT  &  AULT. 

A  Clerk  of  the  Superior  or  Inferior  Court  is  not  aulhorized,  by  Law,  to  collect 
money  on  judgments  or  executions  obtained  in,  or  sued  out  of,  their  respec- 
tive Courts,  and  a  payment  made  to  a  Clerk,  on  a  judgment  or  execution,  is 
not  good  as  a  payment  against  the  plaintiff. 

Dlegality,  in  Whitfield  Superior  Court.     Decided  by  Judge 
Walker,  at  the  May  Term,  1860. 

The  record  in  this  case  presents  the  following  state  of  facts, 
to-irit: 

On  the  16th  of  January,  1860,  a  writ  of  fieri  facias  was 
iwued  by  the  Clerk  of  the  Superior  Court,  of  Whitfield 
county,  in  favor  of  the  Bank  of  Georgetown,  against  Robert 
W.  Ault  and  James  A.  Ault.  On  the  7th  of  February, 
1860,  whilst  the  fi  fa  was  still  in  the  Clerk's  oflScc,  one  of 
Ae  defendant's  paid  to  John  W.  Anderson,  the  Clerk,  fifty 
dollars,  on  the  fi  fa,  and  took  the  Clerk's  receipt  therefor. 
On  the  18th  of  February,  the  Clerk  died.  On  the  1st  day 
of  March,  1860,  the  fi  fa  was  placed  in  the  hands  of  the 
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Sheriff,  when  the  defendants  paid  the  sum  due  on  the  fi  fa 
except  the  fifty  dollars  paid  to  the  Clerk,  and  filed  an  affi- 
davit of  illegality  to  the  fi  fa,  on  the  ground  of  payment. 

The  presiding  Judge,  in  the  Court  below,  decided  :  "  That 
the*  payment  of  the  fifty  dollars  to  the  Clerk  was  a  valid  and 
legal  payment  on  the  fi  fa,  and  that  the  plaintiff  was  bound 
by  it,  and  that  the  fi  fa  was  proceeding  illegally  against  the 
defendants." 

This  decision  is  the  error  assigned. 

Akin,  by  Lester,  for  the  plaintiff  in  error. 

McCuTCHEON  &  Pope,  by  Jackson,  contra. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

Was  the  decision  of  the  Court  below — that  a  payment  to 
a  Clerk  of  the  Superior  Court  on  a  judgment  or  execution 
sued  out  in  that  Court  was  a  good  payment  against  the  plain- 
tiflP — right  ?  We  think  not.  It  is  no  part  of  the  duties  of 
the  Clerk  to  collect  money  for  plaintiffs  on  judgments  or 
executions.  It  is  his  duty  to  issue  the  process  of  the  Court 
for  its  collection,  but  not  to  collect  the  money  on  it.  He 
has  no  more  authority  to  make  the  collection  than  the  Judge 
who  presides  in  the  cause,  or  the  Jury  who  gives  the  verdict. 
It  is  argued,  that  because  he  is  made  subject  to  be  ruled  for 
money  in  his  hands,  by  various  Statutes,  that  his  authority 
to  collect  may  be  inferred  from  such  enactments.  We  think 
not.  It  is  true,  that  the  Clerk  is  subject  to  rule  for  money, 
but  this  must  be  understood  with  reference  only  to  such 
money  as  he  is,  by  Law,  authorized  to  receive  and  to  hold, 
subject  to  the  order  of  the  Court.  For  instance  :  he  is  au- 
thorized to  collect  costs  in  appeals,  and  in  various  other 
instances,  for  himself  and  for  the  other  officers  of  the  Court 
When  a  tender  is  made  and  the  money  is  brought  into  Court, 
he  is  the  person  to  receive  and  hold  it  to  abide  the  judgment 
of  the  Court.  There  are  a  great  many  instances  where  a 
fund  is  brought  into  Court,  and  while  there  forms  the  subject 
of  litigation.  In  all  such  cases  the  Court  may  order  the 
money  into  the  custody  of  the  Clerk,  or  of  a  receiver 
specially  appointed  for  that  purpose.  Whenever  money,  in 
this  way,  or  in  any  other,  in  the  performance  of  the  duties 
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of  his  office,  comes  into  the  hands  of  the  Clerk,  he  is  subject 
to  the  rule  of  the  Court,  to  pay  out  the  money  according  to 
its  order.  But  this  does  not  make  him  the  agent  of  the 
plaintiff  to  collect  money  for  him.  Nor  is  the  plaintiff  bound 
by  any  such  act,  outside  the  duties  of  the  office. 

We  have  no  doubt  but  that,  if  the  plaintiflF  chose  to  ratify 
an  act  of  collection  by  the  Clerk,  the  money  could  be 
ruled  out  of  his  hands  by  the  Court ;  nor,  as  in  this  case, 
but  that  he  could  be  ruled  by  the  defendant  for  this  collec- 
tion, as  any  officer  of  the  Court  might  be,  who  had  improp- 
erly received  money  in  his  hands,  under  color  of  office. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed.  The 
Court  erred  in  holding  that  "  the  payment  of  fifty  dollars  to 
the  Clerk,  was  a  valid  and  legal  payment  on  the  fi  fa,  and 
that  the  plaintiff  was  bound  by  it,  and  that  the  fi  fa  WM 
proceeding  illegally  against  the  defendant,**  this  Court  hold- 
ing that  the  Clerk  of  the  Superior  Court  is  not  authorized, 
by  Law,  to  receive  or  collect  money  for  the  plaintiff  on 
Judgments  or  executions  obtained  in,  or  issuing  from,  that 
Court. 

24 
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WELKER  v».  WALLACE. 

""iVhen  money,  belonging  to  plaintiflT,  in  the  hand«  of  one  partner  of  a  firm,  by 
whom  it  was  collected  for  the  plaintifT,  is  used  by  such  partner  in  the  basi- 
nefs  of  the  firm,  the  firm  is  liable  to  the  plaintifl*  for  the  same,  whether  the 
money  was  known  by  the  other  partner  to  be  the  money  of  the  piaintif  or 
not. 

Assumpsit,  in  Fulton  Superior  Court.  Tried  before  Judge 
Bull,  at  the  April  Term,  1860. 

This  was  an  action  brought  by  Charles  F.  Welker,  against 
Alexander  M.  Wallace,  as  the  surviving  partner  of  Wallace 
ft  Robinson,  to  recover  the  sum  of  three  hundred  and  sixty- 
five  dollars,  with  interest,  alleged  to  be  due  to  the  plaintiff^ 
from  said  defendant,  as  survivor  of  the  said  firm. 

On  the  trial,  the  plaintiff*  proved  that  William  C.  Robin- 
aon,  deceased,  was  one  of  the  late  firm  of  Wallace  &  Robin- 
aon,  of  which  the  defendant  was  the  survivor,  and  after 
proving  that  the  same  was  in  the  handwriting  of  the  said 
Robinson,  the  plaintiff*  introduced  an  envelope,  directed  to 
'^Col.  Charles  F.  Welker,  Welker's  Mills,  Roane  coun^, 
East  Tennessee,'*  and  post-marked,  '^  Atlanta,  May  81L, 
1858;"  and  also  introduced  in  evidence  the  following  copy- 
letter,  to- wit: 

"  Atlanta,  Geo.,  7th  May,  1868. 

^^Dear  Col. — I  had  not  time  to  write  you  sooner.  I  wont 
to  Carrollton  the  last  of  past  week.  Col.  Boggns  forked 
oyer.  He  had  lost  the  note,  and  had  to  file  his  affidavit  of 
the  amount,  and  as  Rhodahans  were  about  making  an  assign- 
ment of  their  effects,  he  had  not  time  to  write  for  a  copy  of 
receipt,  and  had  taken  up  the  notion  that  it  was  payable  in 
Occtobcr,  1855,  instead  of  April,  and  so  lost  you  some 
*  interest.      The   net  amount,  after  paying  all  expenses,  is 

?865)  three  hundred  and  six^-five  dollars.  The  day  after 
got  home  we  had  a  note  in  Bank  maturing,  and  I  used  the 
money,  as  we  were  short,  after  paying  heavy  freight  bills, 
and  not  having  quick  sales.  We  would  like  to  use  it  thir^ 
days  at  Bank  rate  of  interest,  of  one  per  cent.  How  shall 
I  send  it  ?  In  check  on  Augusta,  Charleston  or  New  York, 
or  in  large  bills  on  Georgia  Banks  ?     Oar  trade  is  good. 
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Have  a  large  8tock  on  hand.  Some  80,000  cwt.  bacon  in 
nice  new  casks,  packed  at  Murfrecsboro'  and  Nashville,  and 
very  superior  article.  The  demand  is  not  very  brisk,  but 
our  sales  are  so  much  better  than  the  same  time  last  year,  that 
we  feel  very  much  encouraged.  If  it  were  not  for  the  rather 
pressing  debts  contracted  in  building  our  warehouse,  we 
would  bo  perfectly  easy,  and  feel  like  we  were  making  money. 
But  I  had  no  idea  how  much  thinking,  and  how  much  work 
a  man  could  do,  until  I  felt  the  weight  of  debt.  It  seems 
almost  impossible  to  get  money  on  mortgages,  without  giving 
15c.  We  would  willingly  give  10c  for  ^6,000,  and  secure 
by  mortgage,  and  insurance  against  fire,  and  even  tlien  our 
rent  would  only  amount  to  about  $300,  less,  by  a  great  deal, 
than  any  men  in  our  line  in  town  pay,  and  not  getting  half 
TOch  a  house  as  ourselves.  We  hope  to  be  able  to  strike  the 
right  man  soon.  Kate  wrote  to  Ma  this  week  and  will  give 
the  news.  Bacon,  hog  round,  9| ;  Sides,  11(^)11  J ;  Hams, 
9f@ll:  Shoulders,  8^@8.>;  Lard,  10i@12};  Flour,  $2® 
2,80;  Oats,  33;  Wheat,  70@80;  Corn,  60,  sacked;  Feath- 
ers, 33@85 ;  Irish  Potatoes,  40(^^45,  sacked ;  Sweet  Pota- 
toes, $1.25^1.50. 

''Yours  truly,  WM.  C.  ROBINSON.' 

PlaintifT  also  introduced  Jabez  R.  Rhodes  as  a  witness, 
who  testified :  That  he  clerked  for  the  firm  of  Wallace  k 
Robinson  ;  that  Robinson  was  the  plaintifi'^s  son-in-law,  and 
that  his  wife's  name  was  Kate ;  that  the  firm  sold  such 
articles  as  are  mentioned  in  the  letter,  and  that  the  said  firm 
hdlt  a  warehouse  just  before  the  date  of  the  letter  ;  that  the 
firm  had  nothing  to  do  with  collecting  the  plaintiff's  money 
in  Carroll  county  ;  that  it  was  Robinson's  individual  account ; 
(that  he  knew  of  Robinson's  paying  off  the  note,  as  stated 
in  the  letter  ;)  but  this  last  item  was  ruled  out  by  the  Court, 
u  the  witness  stated  that  he  obtained  his  information  from 
the  books  of  the  firm,  which  were  not  in  evidence. 

The  plaintiff  having  rested  his  case,  the  defendant  moved 
for  a  non-suit,  on  the  ground  that  it  did  not  appear  that  the 
defendant,  Wallace,  knew  of  the  borrowing  of  money,  as 
flientioiied  in  the  letter. 

The  Court  sustained  the  motion  for  a  non-suit,  and  refused 
to  let  the  Jury  pass  upon  the  case  made  by  the  evidence  ; 
whereopoD,  an  order  was  passed  dismissing  the  action  as  in 
of  non-svit. 
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This  decision  constitutes  the  error  complained  of  in  this 
case. 

A.  W.  Hammond  k  Son,  for  the  plaintiff  in  error. 

Glenn  &  Cooper,  for  the  defendant  in  error. 

By  the  (hurt, — Lyon,  J.,  delivering  the  opinion. 

The  Judgment  of  non-suit  was  improperly  awarded.  If  ii 
be  true,  as  the  evidence  intimates,  that  the  money  of  the 
plaintiff,  in  the  hands  of  Robinson,  the  deceased  partner,  as 
the  agent  of  the  plaintiff,  was  applied  by  him  in  the  business 
of  the  firm,  the  defendant  is  liable,  w^hether  he  knew  at  the 
time  or  not,  that  the  money  belonged  to  the  plaintiff.  Col- 
lier on  Partnership^  §  391.  lliehanhon  vs,  French^  4  Met- 
4:alf,  577. 

This  is  not  a  case  where  money  has  been  lent  to  one 
partner  on  the  credit  of  such  partner  alone,  and,  therefore, 
not  within  the  case  of  Bond  vs.  Logan,  13  Geo.  192,  which 
is  undoubtedly  the  Law.  There  is  no  evidence,  in  fact,  that 
the  plaintiff  consented  to  its  use,  by  the  deceased  partner, 
for  any  purpose.  The  evidence  is,  that  Robinson,  the  de- 
ceased partner,  applied  for  leave  to  use  it,  and  his  admission 
that  he  did  so  use  it.  My  own  opinion  was,  that  this  letter, 
or  admission  of  Robinson,  was  sufficient  to  bind  the  firm, 
and  the  investigation  (I  have  been  able  to  give  the  aathori- 
ties  since,)  has  confirmed  that  opinion  ;  {see  Pars,  on  Otm.^ 
158,  159,  and  notes  and  cases  cited.  3  Kent  Com.  40,  41. 
Collier  on  Part.,  §  384,  390,)  but  my  associates  thought  if 
better  that  there  should  be  some  other  evidence  that  the 
money  went  into  the  business  of  the  firm,  and  8<k  the  case 
was  decided. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court. 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
ground  that  the  Court  erred  in  awarding  a  non-suit  in  this 
case,  on  the  ground,  ^'that  it  did  not  appear  that  Wallace, 
the  surviving  partner,  knew  of  such  borrowing  of  the  money,** 
it  being  the  opinion  of  this  Court  that  if  Robinsoiii  the 
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tleceased  partner,  used  the  money  in  the  business  of  the 
firm,  that,  in  that  case,  defendant  is  liable  for  the  same. 


THE  AUGUSTA  MANUFACTURING  COMPANY 
vs.  WELLBORN. 

i.  Vbeo  the  verdict  of  the  Jury  is  for  the  plaintiff,  and  there  is  sufficient  eri 
deace  to  authorize  and  require  tlie  Jury  to  so  find,  and  the  Court  below 
grants  a  new  trial,  that  Judgment  is  erroneous  and  >vill  be  reversed. 

'^Tbe  interference  by  this  Court  with  the  discretion  of  the  Court  below  in 
grantiog  or  refnsing  new  i rials  is  made  a  duty  by  the  New  Trial  Act  ol 
1853-^. 

Complaint,  in  Whitfield  Superior  Court.  Tried  before 
Jidge  Walker,  at  the  April  Term,  1860.     -> 

The  Augusta  Manufacturing  Company  brought  suit  against 
Oktpley  S.  Wellborn,  for  the  purpose  of  recovering  the 
anounfc  due  on  the  following  account : 

•*  C.  B.  WELf.BORX, 

"  To  the  A^ff/usfa  Manvfactimnq  Company. 
"1854.  Dr. 

"April  26th.     Foi-  4  Bales  I  Bro.  Cotton : 
«1^  54  <).84 

13:^  C7  0.95 

133  72  0.85 

133  75  7.03 2767  (w.  7i .        «193  60 

For  (»no  Bale  |  Bro.  Cotton : 
$135  88               0.80                  @  8ic.      *  50  10 
Drayage, 25 

""Ai^ix  months;  dvc  October  26^A,  1854.  $250  04 
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"1854.  Dr. 

"Dec.  30th.     For  4  Bales  Bro.  Cotton,  J: 
$139  73  6.92 

139  81  7.04 

139  85  7.03 

139  96  6.09 ^2780  @  7c.        $195  28 

For  one  Bale  J-  Bro.  Cotton : 
$151  95              8.50                  @  8^0.      $  70  78 
Drayage, 25 

''At  six  months;  due  June  30/A,  1855  $516  39 
"Sept.     By  Cash  on  account,  being  balance  of  remittance 
of  $240  00,  after  payment  of  bill,  1st  Febru- 
ary, 1854, $     _  70. 

Balance  due, $515  60 

On  the  trial  in  the  Court  below,  the  plaintiff  introduced  in 
evidence  the  following  letters,  addressed  to  the  agent  of  the 
plaintiff,  to-wit: 

"Dalton,  Ga.,  April  25th,  1864. 
Mr.  James  Hope^  Agent : 
^^Send  me  one  Bale  ^  Domestic,  and  four  Bales  \  Domes- 
tic.   Yours  truly,  ''  C.  B.  WELLBORN." 
"  Dalton,  Ga.,  Dec.  28th,  1864. 
^^Mr.  James  Hope^  Agent, 

'^  Dear  Sir  : — Send  me  four  Bales  ^  Domestic,  and  one 
Bale  I  do.     I  will  remit  you  the  balance  of  former  purchase 
about  the  15th  of  January.    Money  is  scarce.    Times  dolL 
"  Yours  truly,  "  C.  B.  WELLBORN." 

The  plaintiff,  also,  introduced  in  evidence  the  following 
Railroad  receipts,  to-wit : 

"  No.  227.    Georgia  Railroad^  Augusta  Depots  \ 
April  26«A,  lfc64.  / 

*'  Received,  in  good  order,  from  Augusta  ManufSactming 
Company,  five  Bales,  marked:  C.  B.  Wellborn,  and  con- 
signed to  same,  Dalton  Depot.    1040  Georgia  Domestics. 

"EuL,  Agent." 
"  Georgia  Railroadj  Augusta  Depots  Dee.  80f  A,  1864* 
'^Received,  in  good  order,  from  Augusta  Mannfacturiitt 
Company,  five  Bales,  marked:   C.  B.  Wellborn,  consigned 
to  same,  Dalton  Depot.    1100  Georgia  Domestics. 

Bbbrt,  Agent'* 


^i 


ii^ 
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The  plaintiff,  also,  proved  by  its  book-keeper,  that  the 
goods  charged  in  the  account  sued  on,  were  sold  and  deliv- 
ered at  the  time  specified,  and  at  the  prices  charged,  and 
were  sold  on  a  credit  of  six  months ;  that  the  smallest  bill, 
usually  sold  by  the  plaintiff  on  a  credit,  was  five  bales,  though 
a  less  number  was  sometimes  sold  for  cash  ;  that  defendant 
purchased  goods  from  the  plaintiff  twice,  previous  to  the 
bills  sued  on  in  this  case,  and  paid  for  them  in  about  six 
months  after  they  were  delivered  to  him ;  that  it  was  the 
settled  rule  and  understanding  between  those  who  dealt  with 
the  plaintiff,  and  the  plaintiff,  that  interest  should  be  charg- 
ed and  paid  after  six  months  from  the  date  of  the  purchase. 
The  plaintiff  then  closed. 

The  defendant  introduced  the  following  receipt,  to-wit : 

"Augusta  Manufacturing  Company.  1 

Augusta,  Ga.,  Sept.  1854.         / 

*•  C.  B.  Wellborn.  Dear  Sir :— Your  favor  of  the  18th 
inst.  is  at  hand,  covering  last  halves  of  Bank  notes  for  two 
hondred  and  forty  dollars,  which  is  now  at  your  credit. 

"Yours  truly,  "JAMES  HOPE,  Treasurer." 

The  defendant,  also,  introduced  Thomas  B.  Jolly,  who 
testified:  That,  in  the  year  1855,  (as  he  thinks,)  he  saw  the 
defendant  mail  two  letters  to  the  plaintiff  by  different  mailSy 
one  containing  the  right,  and  the  other  the  left  hand  halves 
of  Bank  bills;  that  he  did  not  recollect  the  amount  of  the 
bills;  thought  it  was  one  hundred  and  fifty,  or  two  hundred 
and  fifty  dollars;  rather  thought  it  was  the  latter;  that  he 
did  not  remember  what  month  the  letters  were  mailed ;  that 
the  letters  were  directed  to  some  body  in  Augusta,  but  he 
did  not  recollect  who ;  that  the  letters  were  mailed  before 
January.  Being  reexamined  by  the  defendant,  the  witness 
stated:  That  he  recollected  that  the  letters  were  addressed 
to  the  Augusta  Manufacturing  Company,  but  did  not  recol 
lect  whether  the  name  of  James  Uope,  Agent,  was  on  them 
or  not. 

The  presiding  Judge  certifies  that  this  witness,  Jolly,  was 
eridentlj  intoxicated  at  the  time  he  testified. 

The  testimony  being  closed,  the  Court,  amongst  other 
tiunffl,  charged  the  Jury : 
"That  they  were  to  decide  from  the  proofs  whether  the 

money  specified  in  the  receipt  introduced  by  the  defendant 

WIS  ^d  on  the  daim  in  suit  in  this  case,  or  on  some  other 
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claim ;  that  the  defendant  is  entitled  to  a  credit  for  it  some- 
where, and  if  he  has  not  received  credit  for  it  elsewhere,  he 
is  entitled  to  it  on  the  account  sued  on/' 

Counsel  for  defendant  requested  the  Court  to  charge  the 
Jury  as  follows,  to- wit : 

"That  a  letter  sent  by  mail  is  presumed  from  the  known 
course  of  the  department,  to  have  reached  its  destination  at 
the  regular  time,  and  to  have  been  received  (if  addressed  to 
the  plaintiflfs)  at  the  plaintiflfs*  usual  place  of  receiving  let- 
ters. The  Court  remarking:  "That,  as  a  general  rule,  the 
principle  of  the  request  was  true,  but  to  make  money,  sent 
by  mail,  a  valid  payment,  the  debtor  must  show  by  proof 
cither  an  express  authority  to  remit  by  mail,  or  that  it  was 
the  usual  course  of  business  between  the  parties  for  the  de- 
fendant to  remit  money  by  mail  at  the  plaintiff's  risk." 

Counsel  for  the  defendant  also  requested  the  Court  to 
charge  the  Jury : 

"That  the  fact  that  the  claim  sued  on  was  nearly  barred 
by  the  Statute  of  Limitation,  before  suit  was  brought,  was  a 
circumstance  from  which  the  Jury  might  presume  payment 
of  the  claim." 

The  Court  refused  so  to  charge  the  Jury,  but  on  that  sub- 
ject charged  as  follows : 

"  The  mere  fact  that  the  plaintiff  did  not  sue  on  the  clain 
until  it  was  nearly  barred  by  the  Statute  of  Limitations,  did 
not,  of  itself,  raise  a  presumption  of  payment,  but  it  was  a 
fact  in  the  case,  and  the  Jury  might  consider  it  along  with 
the  other  facts  in  the  case,  and  from  all  the  testimony,  the 
Jury  would  decide  whether  any  of  the  claim  had  been  paid, 
and  if  any,  how  much  of  it  had  been  paid.*' 

Counsel  for  defendant  also  requested  the  Court  to  charge 
the  Jury: 

"That  they  might  determine,  and  find  as  a  question  of 
fact  from  the  testimony  in  the  case,  whether  the  defendant 
really  mailed  money  to  the  plaintiff,  and  if  so,  whether  it 
was  in  fact  received  by  the  plaintiff.'' 

The   Court  refused  to  charge  the  Jury  as  thus  requested. 

The  Jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
five  hundred  and  fifteen  dollars  and  sixty  cents. 

Counsel  for  the  defendant  then  moved  for  a  new  trial  of 
said  case  on  the  following  grounds,  to-wit : 

1.  Because  the  Court  erred  in  charging,  and  refusing  to 
charge,  as  herein  before  set  forth. 
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2.  Because  the  Jury  found  contrary  to  Law  and  eyidcnce 
and  against  the  weight  of  evidence. 

Upon  hearing  said  motion  for  a  now  trial,  the  presiding 
Judge  passed  an  order,  setting  aside  the  verdict  and  award- 
ing a  new  trial,  and  this  decision  is  assigned  as  error  in  this 
fase. 

W.  K.  Moore,  for  the  plaintiff  in  error. 

Jackson,  for  the  defendant  in  error. 

Bif  the  Court. — Lyon,  J.,  delivering  the  opinion. 

1.  The  new  trial  was  erroneously  allowed  in  this  case,  as 
we  think  the  evidence  was  sufficient  to  authorize  and  require 
the  Jury  to  find  for  the  plaintiff,  as  they  did. 

The  two  bills  of  goods,  on  which  the  suit  was  brought, 
were  due  and  payable  as  follows:  One  for  $250  was  sold 
•ad  delivered  on  the  2Gth  of  April,  1854,  and  due  at  six 
Bonths,  say  on  the  2(>th  of  October,  1854 ;  the  other  wag 
uold  and  delivered  on  the  30th  of  December,  1854,  for 
$266  26,  and  due  on  the  30tli  of  June,  1855.  The  plaintiflF, 
kiTing  sufficiently  proved  the  sale  and  delivery  of  these 
Nils  at  the  prices  charged,  was  entitled  to  recover. 

The  payment  made  by  the  defendant,  on  the  13th  Septem- 
W.  1854,  of  two  hundred  and  forty  dollars,  evidenced  by 
the  letter  of  the  treasurer  of  the  14th  September,  1854,  and 
which  was  plead  by  defendant  as  a  part  payment  on  the  two 
hills,  did  not,  in  the  opinion  of  this  Court,  apply  properly 
M  a  credit  to  the  bills  sued  on.  The  account  sued  on,  and 
the  eviccnce  of  the  plaintiff,  showed  that  the  defendant  had 
purchased  a  bill  of  goods  previously  to  both  of  these,  to-wit : 
on  the  first  of  February,  1854,  which  was  due  on  the  first  of 
Angost,  1854.  The  letter,  acknowledging  t\n)  receipt,  and 
the  only  evidence  defendant  had  of  its  payment,  stated  that 
it  was  to  his  credit  and  the  account  sued  on,  and  the  evi- 
•lence  of  the  clerk  showed  that  that  payment  was  applied  to 
the  bill  that  was  sold  on  the  first  of  February,  1854.  An- 
other circumstance  is,  that,  when  this  remittance  was  made, 
neither  of  the  two  bills  sued  on  was  due.  That  of  the  first 
rf  February,  1854,  was,  and  although  there  is  nothing  wrong 
in  paying  money  on  accounts  in  advance  of  their  maturity. 
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yet  where  there  are  two  accounts,  one  past  due  a  month  and 
a  half,  and  the  other  the  same  time  to  run  before  maturi^, 
and  a  remittance  is  made,  in  the  absence  of  all  other  proof, 
the  presmnption  would  be,  that  it  was  intended  to  apply  to 
that  which  was  past  due.  Another  circumstance  in  this  evi- 
dence, and  a  very  conclusive  one,  is  this :  in  the  letter  of 
defendant,  of  28th  December,  1 854,  and  when  the  last  bill  of 
goods  was  ordered,  he  remarks — "I  will  remit  you  the  bal- 
ance of  former  purchase  about  the  15th  January.  Money 
is  scarce.  Times  dull.''  If  the  remittance  of  $240,  on  13th 
September,  applied  to  the  bill  due  26th  October,  it  would 
have  paid  the  whole  of  that  bill  but  about  $10.  Defendant 
would  hardly  have  thought  it  necessary  to  excuse  himself 
for  so  small  a  balance,  when  all  but  that  had  been  paid  up 
so  long  before  its  maturity.  Then,  again,  the  remittance 
was  just  the  amount  of  the  bill  of  1st  February,  1854,  or 
within  seventy  cents  of  it.  With  all  these  circumstances  to 
support  the  verdict  of  the  Jury,  it  ought  not  to  be  disturbed. 

No  importance  was  attached  to  the  evidence  of  Jolly, 
either  by  counsel  in  the  argument,  or  by  this  Court.  What 
he  did  know  about  a  remittance  evidently  related  to  that  of 
September,  1854. 

2.  The  interference  by  this  Court  with  the  discretion  of 
the  Court  below,  in  granting  or  refusing  a  new  trial,  is  made 
a  duty  by  the  new  Trial  Act  of  20th  February,  1854.  Pam.j 
Act  47. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court,  ' 
that  the  Judgment  of  the  Court  below  be  reversed,  up<»i  the 
ground  that  the  Court  erred  in  granting  a  new  trial  in  said 
case. 
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THE  PLANTERS'  &  MECHANICS'  BANK  OF  DAL- 
TON  v8.  ERWIN. 

1.  Where  m  material  aiteratioa  ia  made  in  an  in^triiincnt,  lu  a  diOerent  hand- 
writing from  that  in  which  it  in  written,  and  a  plea  of  Jtva-  at  /actum  i»  Died, 
it  i»  error  to  instruct  the  Jury,  fM  stfch  a  caxf^  that  tUo  Law  preaiiinctf  the 
alteration  was  made  at  the  time  the  instrument  was  executed.  The  Law 
presnmes  nothing  in  such  n  case,  but  leaves  the  whole  question  to  be  pass 
ed  upon  by  the  Jury. 

Si  By  the  (Hh  section  of  the  Charter  of  the  Planter.**'  ^  Mechanics'  Bank  of 
DalCon,  it  is  declared  that  ''the  bills  obli^atary  and  of  credit,  notes  and 
other  eontracta  whatever,  in  behalf  of  said  cor[K>ration,  shall  be  binding 
apOB  the  aaid  Compjiny :  Provided,  the  same  be  signed  by  the  President 
and  conntersigned  by  the  Cashier  of  i»aid  corporation ;  and  the  fundu  of  said 
corporation  shall,  in  no  case,  he  liable  for  atiy  contract  or  engagement  what- 
er,  unless  the  same  be  signed  and  countersigned  as  aforesaid."  JMd,  that 
Bank  Bills,  signed  by  a  Vice-President,  and  countersigned  by  an  Ahsistant 
Cashier,  there  being  a  regular  President  and  Cashier  in  office  at  the  time, 
discharging  their  respective  duties,  are  not  binding  on  the  corporation. 

Assumpsit,  in  Whitfield  Superior  Court.  Tried  before 
Jndge  Walkeb,  at  the  April  Terra,  1860. 

This  was  an  action  brought  by  John  Erwin,  to  recover 
the  sum  of  one  hundred  and  twenty-five  dollars,  due  on  thirr* 
tj-four  Bank  notes,  dated  Dalton,  July  1st,  1855,  and  pur- 
pnting  to  be  the  notes  of  the  Planters'  &  Mechanics'  Bank 
rf  Dalton.  The  notes  were  signed  by  S.  C.  Hull,  as  Vice 
President,  and  countersigned  by  M.  Hobart,  as  Assistant 
Cashier. 

To  this  action  the  Planters'  k  Mechanics'  Bank  of  Dalton, 
pkaded :  That  the  notes  sued  on  were  not  its  act  and  deed ; 
ditt  it  never  authorized  S.  C.  Hull  and  M.  Hobart  to  sign 
stid  notes,  and  that  said  Hull  and  Hobart  were  not  author- 
iiedby  said  Bank  to  act  as  Vice  President  and  Assistant 
Cishier  in  any  manner,  or  to  bind  the  Bank  in  any  form. 

On  the  trial  of  said  case,  the  plaintiff  introduced  the  notes 
•oed  on,  and  proved  that  they  were  presented  at  the  Bank 
and  payment  demanded,  on  the  16th  of  March,  1857,  prior 
to  the  commencement  of  the  action. 

The  plaintiff  also  introduced,  in  evidence,  the  following 
ntract  from  the  Minutes  of  the  Board  of  Directors  of  the 
Bank,  produced  in  Court  under  a  notice : 


872  SUPREME  COURT  OF  GEORGIA. 


The  Planters'  &  Meohanicit*  Bank  of  Daltoii  v«. 


^^Dalton,  Sept.  13th,  1855. 

''At  a  meeting  of  the  Board  of  Directors  of  the  Planters' 
&  Mechanics*  Bank  of  Dalton,  held  13th  September,  1855. 
Present :  James  Morris,  David  Preston,  James  H.  Kibbie^ 
and  T.  B.  Thompson. 

''On  motion  of  James  II.  Kibbie,  S.  C.  Hull,  of  Chicago, 
Illinois,  be,  and  lie  is  hereby,  appointed  Vice  Pi'esident  of 
the  Planters*  k  Mechanics'  Bank  of  Dalton,  Geo.,  so  far  as 
to  authorize  and  empower  him  to  sign,  as  Vice  President  of 

said  Bank, dollars  of  the  bills  of  said  Bank,  of 

the  new  and  last  issue,  from  number to  number , 

Said  order  passed  in  consequence  of  the  President  of  said 
Bank  not  being  able  to  attend  to  the  same  in  time,  and  for 
want  of  a  sufficient  number  of  impressions,  and  that  M. 
Hobart,  of  Chicago,  Illinois,  bo  appointed  Assistant  Cashier, 
to  sign  with  the  Vice-President  the  above  named,  and  the 
above  amount  and  description  of  bills,  which  said  oiBce  and  the 
completion  of  said  object,  is  all  the  powers  delegated  by  said 
Directors  of  the  Bank,  to  thorn. 

"JAMES  MORRIS, 
"T.  B.  THOMPSON, 

JAMES  H.  KIBBIE, 
^' DAVID  PRESTON." 

It  appeared  from  the  said  extract  of  the  Minutes  that  the 
name  of  "Ichabod  Tucker"  had  been  erased  or  stricken  out, 
and  the  name  of  '*  S.  C.  Iluir'  interlined,  and  that  the 
name  of  "Charles  N.  Barnes"  had  been  erased  or  stricken 
out,  and  the  name  of  ''M.  Hobart"  interlined. 

The  proof  also  showed,  that  the  body  of  the  extract  from 
the  Minutes  was  in  the  hand-writing  of  James  Morris,  and 
that  the  interlineations  was  in  the  hand-writing  of  Jame0 
II.  Kibbie  ;  that  the  Bank  had  redeemed  a  small  number  of 
bills  signed  and  countersigned  like  the  bills  sued  on,  but  had 
afterwards  repudiated  the  bills  thus  signed  and  countersigD- 
ed,  and  refused  to  pay  or  redeem  them ;  that  in  January, 
185G,  Hull  was  the  clerk  of  Kibbie,  in  the  town  of  Warren^ 
Trumbull  county,  Ohio,  and  that  Kibbie  afterwards  moved 
to  Chicago,  Illinois. 

The  defendant  proposed  to  prove  the  reason  assigned  by 
the  Bank  officers  for  redeeming  a  few  of  the  bills  signed  by 
Hull  and  counter-signed  by  Hobart,  which  was,  "that  they 
were  ignorant  of  the  number  and  amount  of  saefa  bills,  and 
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redeemed  a  few  at  first  rather  than  that  tlie  credit  of  the 
Bank  should  sufier ;  but  that  so  soon  U'^  tht'V  became  aware 
of  the  number  and  amount  of  the  bills  in  circulation,  signed 
by  Hull  and  llobart,  they — tlie  oflicersof  the  Bank — promptly 
repudiated  such  bills  as  unauthorized;''  which  testimony  be- 
ing objected  to,  ivas  repelh'd,  and  defendant  excepted. 

The  defendant  also  ofl*ere<.l  in  evidence  an  order  on  the  Min- 
utes of  the  Board  of  Directors  of  the  Bank,  passed  fcijnce  this 
nit  was  commenced,  repudiating^  the  bills  si<rned  by  Hull  and 
Hobart,  and  declaring  the  alteration  of  the  Alinutes  as  here- 
inbefore stated,  a  forgery;  which  testimony  being  objected 
to,  was  repelled  by  the  Court,  and  defendant  excepted. 

The  defendant  also  offered  in  evidence  a  bill  of  indictment 
sgainst  Kibbie  for  forgery  in  interlining  the  names  of  Hull 
and  Hobart  as  aforesaid;  wliicli  was  objected  to  and  repelled 
by  the  Court,  and  the  defendant  excepted. 

The  testimony  being  closed,  tlie  i)residing  Judge  charged 
tbe  Jury,  amongst  other  things,  as  follows,  to-wit: 

The  issue  for  you  to  try  is,  whetlier  the  notes  suetl  on  are 
the  notes  of  the  Bank  or  not.  The  plea  of  noii  tut  factum 
puts  upon  the  plaintiff  the  burthen  of  showing  tliat  the  notes 
sued  on  are  the  notes  of  the  Bank.  To  do  tliis,  the  plaintiff 
bas  introduced  the  Minute-s  of  the  Board  of  Directors  of  the 
Bank,  and  read  from  it  an  order  passed  by  the  Board,  au- 
thorizing, as  he  insists,  the  ])artie.- — Hull  and  Hobart^ — who 
ligaed  these  Bills  as  ofiBcers  of  the  Bank,  to  act  as  Vice- 
President  and  Assistant  Cashier.  Having  shown  this  au- 
thority, the  plaintift'  insists  tliat  Hull  and  Hobart  were  au- 
thorized to  bind  the  Bank  by  signing  bills.  T(»  this  the  de- 
'fendant  replies,  that  the  cliarter  of  the  Bank  only  authorizes 
the  issuing  of  notes  by  the  signature  of  Trosident  and  Cashier, 
and  that  the  Board  of  Directors  could  not  autliorize  any  one, 
as  Vice-President  and  Assistant  Cashier,  to  sign  notes  bind- 
ing the  Bank,  and  that  if  the  i^ank  could  be  l)Ound  by  such 
action,  still,  it  is  not  bound  in  tliis  case,  because  a  forgery 
has  been  committed  by  one  James  H.  Kibbie,  by  erasing  from 
the  order,  as  originally  passed,  the  names  of  Tucker  and 
Barnes,  and  inserting  in  lieu  thereof,  an<l  without  the  knowl- 
edge or  consent  of  the  Board  of  Directors,  those  of  Hull  and 
Hobart.  In  the  opinion  of  the  Court,  an  order  or  resolution 
of  the  Board  of  Directors,  authorizing  certain  persons  to 
aipi  and  issue  bills  in  the  name  of  the  Bank  as  Vice-Prcsi- 
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(lent  and  Assistant  Casliicr.  is  sufficient  authority  to  make 
notes  so  signed  and  issued,  the  notes  of  the  Bank,  and  bind 
it  to  redeem  them.  And  if  vou  find  that  such  an  order  or 
resolution  lias  been  passed,  and  these  bills  were  signed  and 
issued  under  the  authority  of  such  an  order,  and  that  they 
have  been  presented,  and  a  demand  and  refusal  of  payment 
made,  this  will  authorize  you  to  find  for  the  plaintiff.  Bat 
if  you  find  from  the  evidence,  that  the  erasure  of  the  name? 
of  Tucker  and  Barnes,  and  the  insertion  of  those  of  Hull 
and  Ilobard,  was  a  forgery,  then  the  Bank  is  not  liable  to  pay 
these  bills.  Kibbie,  though  one  of  the  Directors,  would  not 
be  authorized  in  the  absence,  and  without  the  knowledge  and 
consent  of  the  Board,  to  alter  the  Minutes  of  their  proceed- 
ings ;  and  if  he  did  so  alter  the  proceedings,  then  these  notes 
would  not  be  the  notes  of  the  Bank,  and  you  should  find  for 
the  defendant.  The  presumption  of  Law  is,  that  an  erasnre 
appearing  upon  a  paper  signed  up,  was  made  at  the  time  it 
was  executed;  but  this  presumption  may  be  rebutted  by 
proof.  In  this  case  you  may  consider  all  the  evidence  before 
you,  and,  from  that,  determine  whether  the  erasure  or  inter- 
lineation was  made  by  the  Board,  or  was  a  forgery.  Too 
may  inspect  the  writing  itself  and  gather  uU  the  aid  you  can 
from  that.  The  verdict  should  turn  upon  the  question, 
whether  the  names  of  Hull  and  Ilobart  were  put  in  the  order 
by  the  lioard  or  not.  If  they  were,  the  Bank  is  liable;  if 
not,  tlie  Bank  is  not  liable.  Something  has  been  said  about 
the  notes  being  signed  out  of  the  State  of  Georgia.  I  do 
not  recollect  any  testimony  going  to  show  where  they  were 
signed.  In  the  opinion  of  the  Court,  it  is  not  material  where 
they  w(»ro  signe<l.  If  they  were  signed  by  the  proper  offi- 
cers of  the  Bank,  the  Bank  is  liable  for  them ;  if  not.  it  i? 
not  liable. 

The  Jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
one  hundred  and  twenty-five  dollars  principal,  with  interest 
from  the  Kith  of  March,  IS;")?,  and  ten  per  cent,  damages 
on  the  principal  sum. 

Counsel  for  the  defendant  then  made  a  motion  for  a  new 
trial  in  said  case,  on  the  following  grounds : 

1st.  Because  the  Court  erred  in  rejecting  the  evidence  of- 
fered by  the  defendant  to  show  the  reasons  assigned  for  re- 
deeming some  of  the  bills  signed  by  Hull  and  Uobart,  and 
that  such  bills  were  promptly  repudiated  when  the  Bank 
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learned  the  extent  of  the  circulation  issued  by  said  Hull  and 
Hobart. 

2d.  Because  the  verdict  of  the  Jury  was  contrary  to  evi- 
dence, and  without  sufficient  legal  evidence. 

3d.  Because,  if  the  Minutes  of  the  Board  of  Dir<»ctors 
were  genuine,  and  the  Board  had  had  power  to  bind  the  Bank, 
jet  no  authority  is  shown  to  sign  the  particular  bills  sued  on. 

4th.  Because  the  Court  erred  in  instructing  the  Jury  that 
the  Directors  had  power  to  bind  the  Bank  for  the  payment 
of  bills  issued  by  persons  as  Vice-President  and  Assistant 
Cashier. 

5th.  Because  the  Court  erred  in  charging  the  Jury,  that 
the  Board  could  appoint  a  Vice-President  and  Assistant 
Cashier  residing  beyond  the  limits  of  the  State,  and  that 
sach  appointees  had  the  power  to  bind  the  Bank,  by  signing 
tad  issuing  bank  notes  out  of  the  limits  of  the  State,  and  in 
inBtmcting  the  Jury  that  it  was  not  material  where  the  notes 
were  signed. 

6th.  Because  there  was  error  in  the  charge  given. 

7th.  Because  the  Court  erred  in  charging  the  Jury  that 
"the  presumption  of  Law  was,  that  an  erasure  appearing  on 
t  paper  signed  up,  was  made  at  the  time  it  was  executed,"  it 
hawing  been  shown  by  the  evidence  that  the  body  of  the  Min- 
ites  was  in  the  hand-writing  of  James  Morris,  and  the  inter- 
lineation in  the  hand-writing  of  James  II.  Kibbie. 

After  hearing  argument,  the  Judge  overruled  the  motion, 
lod  refused  the  new  trial,  and  this  is  the  error  assigned  in 
this  case. 

MooRE  &  Jackpon,  for  plaintiflf  in  error. 

McCuTCiiEON,  by  MUiNKR,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

We  think  the  Court  erred  in  charging  the  Jury,  that  the 
presumption  of  Law  was,  that  the  alteration  in  the  order  on 
the  Minutes  of  the  Bank-book  was  made  at  the  time  the  order 
was. entered.  The  order  was  written  on  the  Minutes  in  the 
hud-writing  of  James  Morris.  The  insertion  of  different 
Barnes  from  those  contained  in  the  original  order,  was  in  the 
kand-writing  of  Kibbie,  who  is  charged  with  having  perpe- 
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tratcd  the  forgery.  The  plea  of  noii  est  factum  was  filed  bj 
the  Directors ;  and  the  Court  should  have  presumed  nothing— 
for  in  such  case  the  Law  presumes  nothing — ^but  should  h»Tc- 
loft  the  wliole  question  to  have  been  passed  upon  by  the  Jury. 
Printup  t'«.  Mitchell^  17  Cra.  Rep.  558.  Nor  does  this  Ti«» 
of  the  Law  contravene  the  earlier  case  of  Seealie  t«.  Did, 
2  Kelly  Itep.  128.  This  Court,  after  referring  to  numerow 
decisions  upon  this  controverted  doctrine,  come  to  the  con- 
clusion that  the  defendantu  would  have  been  entitled  to  i 
verdict  in  that  case,  had  they  not  failed  to  put  in  the  plea  of 
non  vHtfavtiim.  In  tlie  ca.-e  before  the  Court,  that  hasbeei 
done. 

1  look  upon  this  (juosiion,  however,  as  one  of  minor  im- 
portance. It  will  not  occur  on  another  trial.  Besides,  1 
must  say,  that  to  my  mind,  there  is  little  merit  in  this  plea, 
as  the  face  of  the  Minutes  show  tliat  it  was  the  purpose  of 
tlie  IJoard  of  Directors  to  iij)point  a  Vice-President  andAs^ 
sisttnit  Cashier,  if  not  tlu'  particular  persons  whose  names 
were  substituted  hy  interlineation  in  the  place  of  those  origi- 
nally nominated. 

The  peat  <|uesti(m  in  tliis  case  is,  were  these  bills  signed 
by  the  Vice-President  and  Assistant  Cashier  binding  upon 
the  corporation  ? 

The  words  of  the  Charter  of  the  Planters'  &  MechaDics' 
Bank  of  Dalton  are  peculiar  in  this  respect:  By  section 
IXth,  ii  is  dechired  thai  '-The  bills  obligatory  an<rof  credit, 
notes  antl  other  contracts  whatsoever  in  behalf  of  said  cor- 
poration, shall  be  bindiuix  upon  the  said  Company:  Providni 
the  same  be  signed  by  the  President  and  counter-signed  by 
the  Cashier  of  said  corporation."  So  far,  the  language  i? 
similar  to  that  of  the  South-AVestern  Bank  of  Georgia,  char- 
teretl  at  the  same  session,  and  to  like  clauses,  in  most  of  the 
bank  charters  «;ranted  in  this  State,  and  might  be  construed 
to  be  directory,  merely.  JUit  the  section  stops  not  here,  but 
proceeds:  "And  the  funds  of  said  corporation  shall  in  no 
case  be  liable  for  any  contract  or  engagement  whatever, 
unless  the  same  be  signed  and  counter-signed  as  aforesaid.'' 
(See  Pamphh't  Acts  1^5:^*4,  /».  190.) 

If  bank  bills  are  inclu4led  in  the  clause  to  which  thid  pro- 
hibition applies,  tlieri'  would  sctiu  to  be  an  end  of  the  quca- 
tion.  At  the  very  time  when  these  new  appointments  were 
made,  aud  the  ap]>ointees  authorized  to  fill  up  bills  to  an  m- 
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limited  amount,  there  Wii8  u  regular  President  and  Cai^bicr 
in  the  discharge  of  their  duties ;  and  the  only  reason  assigned 
for  this  violation  of  the  charter  was,  that  money  could  not 
be  manufactured  fast  enough;  that  is  the  substance  of  it, 
and  hence,  subordinates  are  constituted,  who  resided  in  the 
State  of  Illinois,  to  fill  up  an  impression  which  was  never  in 
the  Bank,  and  thus  flood  the  Noi  th-West  with  an  irredeem- 
ible  currency. 

As  to  the  personal  liabilitj'  of  the  Directors,  we  have 
nothing  to  say;  but  for  tlie  protection  of  the  stockholders, 
and  those  who  hold  the  genuine  bills  of  the  Bank,  signed  by 
tic  President  and  Cashier  proper,  we  are  not  disinclined  to 
wc  this  spurious  circulatioii  repudiated. 

If  it  be  said,  that  these  bills  have  got  into  the  hands  of  in- 
nocent holders,  our  reply  is,  that  they  could  have  protected 
themselves  by  looking  at  the  charter,  which,  in  strong  phra- 
seology, has  exempted  the  corporati<»n  from  liability  for  bills 
thus  signed.  The  want  of  power  to  bind  even  the  corporate 
funds,  in  this  way,  was  patent,  and  whosoever  would,  might 
avoid  imposition. 

It  may  be  suggested  that,  by  the  Vth  section  of  the  Char- 
ter, the  Directors  were  authorized  to  appoint  such  officers  and 
clerks  under  them  as  might  be  deemed  necessary  for  executing 
the  business  of  the  corporation.  But  a  cursory  examination 
of  that  section  will  show  that  it  was  not  intended  to  clothe 
the  Directors  with  the  power  to  appoint  co-ordinate  officers 
to  perform  functions  which  could  alone  be  discharged  by  the 
President  and  Cashier,  and  especially  during  the  continuance 
in  office  of  those  incumbents.  It  is  not  unusual,  we  believe, 
for  banks  to  appoint  a  president  pro  tempore  and  an  assis- 
tant cashier.  The  former  is  invested  with  all  the  powers  of 
peaident  for  the  time  being;  he  is,  in  fact,  the  president. 
Assistant  Cashiers  aid  the  regular  cashier  in  the  performance 
of  his  onerous  duties.  But  the  assistant  never  counter-signs 
bills.  The  very  mode  of  signing  these  bills  indicates  that  a 
swindle  was  intended.  The  V,  added  to  the  name  of  the 
Vice-President,  and  the  Ash.  to  that  of  the  Cashier  are  so  ob- 
seure  as  not  to  be  noticed  by  an  ordinary  person  or  a  casual 
inspeGtion. 


25 
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JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Couxti 
that  the  Judgment  of  the  Court  below  be  reversed,  upon 
the  ground  that  the  Court  erred  in  charging  the  Jury  that 
the  alteration  made  in  the  order  passed  by  the  Directors  was 
done  at  the  time  that  the  order  was  put  upon  the  Minutes, 
and  also  in  holding  that  the  bills  sued  on  in  this  case  were 
binding  upon  the  Company. 


MORTON  vs.  MORRIS. 

For  a  debtor  to  protect  himself  against  lo8»,  by  remitting  money  to  his  creditor  bf 
■lail,  he  must  show  either  the  express  authority  of  the  creditor  to  sendii 
that  mode,  or  a  usage  to  that  eHuct  in  buisinoss.  from  which  the  creditor^ 
authority  may  be  inferred. 

Complaint,  in  Whitfield  Superior  Court.  Tried  before 
Judge  Walker,  at  the  April  Term,  1860. 

This  case  came  up,  and  was  adjudicated  upon  the  following 
state  of  facts,  to-wit: 

William  R.  Morton  instituted  an  action  in  the  Superior 
Court  of  Whitfield  County,  against  James  Morris,  to  recover 
the  sum  due  on  a  promissory  note  made  by  the  defendant, 
payable  to  the  order  of  the  plaintifi*,  dated  Charleston,  29lli 
of  April,  1856,  due  at  six  months,  for  one  hundred  and  forty- 
eight  dollars  and  eighty-three  cents. 

To  this  action  the  defendant  pleaded,  that  he  had  paid  the 
note  sued  on,  by  remitting  the  money  by  mail  to  the  plaintiff 
at  Charleston,  South  Carolina,  at  his  request. 

It  appeared  by  the  evidence  adduced  on  the  trial  of  said 
case,  that  the  plaintiff*,  by  J.  R.  Gibbs,  his  clerk  and  book- 
keeper, addressed  the  following  letter  to  the  defcndant|  to-wit; 
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"Charleston,  18th  of  May,  1857. 

"Mr.  James  Morris — Dear  Sir:  We  will  be  cxcecdiogly 
obliged  to  you,  if  convenient,  to  remit  us  the  amount  of  your 
note  due  Oct.  29,  '56,  for  one  hundred  and  forty-eight  dol- 
lars and  83  cents,  with  interest  to  28th  May,  1857,  $6.07, 
unounting,  in  all,  to  $159  90.  Money  is  very  scarce  here, 
ind  your  attention  will  greatly  oblige 

"  Your  friend, 

"W.  R.  MORTON, 
"per  J.  R.  GIBBS. 

"Please  send  us  a  draft  if  possible.*' 

The  defendant,  on  the  2(>th  of  May,  1857,  deposited  in 
the  post-office  at  Spring  Place,  Georgia,  a  letter  addressed 
to  the  plaintiff  at  Charleston,  South  Carolina,  which  letter 
contained  two  one  hundred  dollar  bills,  on  the  Bank  of  Ham- 
burg, South  Carolina,  and  bills  of  other  banks,  making,  in 
ill,  the  sum  of  two  hundred  and  eighty-four  dollars.  The 
letter  was  duly  registered  by  the  said  post-master,  and  a  re- 
ceipt for  the  letter  given  by  him  to  the  defendant. 

The  clerk  and  book-keeper  of  the  plaintiff  testified  that  it 
was  the  plaintiff's  usual  custom  to  write  letters  to  his  cus- 
toners  in  the  country,  to  remit  the  amounts  of  notes  past  due, 
Imt  that  the  plaintiff  did  not  authorize  the  defendant  to  mail 
tie  money  due  upon  the  notes  sued  on  at  his — the  plaintiflT'fi 
—risk. 

Several  letters  between  the  parties  were  read  in  evidence^ 
in  which  the  defendant  insisted  that  the  money  was  mailed 
in  strict  compliance  with  the  order  and  instructions  of  the 
plaintiff,  and  that  the  note  was  therefore  paid ;  all  of  which 
tlifi  plaintiff,  in  his  letters,  denied,  and  insisted,  upon  the  con- 
trary, that  the  money  was  mailed  by  defendant  at  his  own, 
ind  not  the  plaintiff's  risk. 

There  was  no  evidence  that  the  plaintiff  ever  received  the 
fetter  containing  the  money,  but,  on  the  contrary,  the  par- 
ties, in  their  correspondence  upon  the  subject,  treated  it  as 
kst 

The  testimony  being  closed,  counsel  for  the  plaintiff  re- 
foeated  the  Court  to  charge  the  Jury  as  follows,  to-wit: 

"Where  a  remittance  of  payment  is  made  by  po«f,  the 
debtor  must  show  that  it  was  properly  sealed  and  directed, 

1  delivered  to  the  officer,  and  it  must  appear  that  he  was 
directly  aathoriaed  by  the  creditor  to  take  this  course, 
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or  that  such  had  been  the  usual  course  of  dealing  betweei 
the  parties,  from  which  an  authorization  may  be  presumed. 
Ho  is  bound  to  use  all  care  and  diligence  appropriate  to  thi 
occasion,  and  in  case  there  be  no  direction  by  the  creditoi^ 
the  debtor  should  take  the  precaution  of  cutting  bank  notes, 
or  similar  securities." 

This  charge  tlic  Court  refused  to  give,  but,  on  the  con- 
trary, charged  the  Jury : 

"That  if  it  was  shown  that  the  defendant  had  receiwd a 
letter  from  the  plaintiff,  rcfiucsting  him  to  remit  the  amount 
of  the  note  sued  on,  and  that  the  defendant  had  mailed  the 
amount  of  said  note  in  bank  bills,  and  that  the  mail  was  the 
usual  mode  of  conveyance  between  the  two  points — Spriag 
Place  and  Charleston — that  it  was  payment  by  the  defendant, 
whether  it  was  shown  that  the  plaintiff  had  received  the  le- 
mittance  or  not,  and  that  in  such  case  it  was  not  neceasaij 
for  the  defendant  to  cut  bank  bills,  unless  so  requested  ij 
the  creditor." 

The  Jury  returned  a  verdict  for  the  defendant. 

Whereupon,  counsel  for  the  plaintiff  moved  for  a  new  trial 
of  said  case,  on  the  grounds — 

1st.  Because  the  verdict  of  the  Jury  was  contrary  (9, 
and  unsupported  by  the  evidence. 

2d.  Because  the  verdict  was  contrary  to  law. 

2d.  Because  the  Court  erred  in  charging,  and  refusing  to 
charge  the  Jury,  as  before  stated. 

The  Court  refused  the  new  trial,  and  that  decision  is  the 
error  assigned  in  this  case. 

Milker  &  Parrott,  for  the  plaintiff  in  error. 

JouNSON  &  Jackson,  for  the  defendant  in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

Under  all  the  circumstances,  we  think  it  best  to  remaai 
this  case  for  a  re-hearing.  We  are  not  satisfied  that  the  mk 
of  Law  regulating  this  transaction  was  correctly  laid  dowi 
by  the  Court.  Instead,  a  majority  of  the  Court  are  inclinod 
to  hold  that  it  was  not ;  and  we  feel  quite  sure  that,  apoB 
another  trial,  the  evidence  could  be  made  more  satisfactocy. 

Mr.  Morris'  note  was  payable  at  Charleston.    Mr.  MortM 
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requested  him,  by  letter,  to  remit  the  amount,  adding,  in  a 
postscript,  "Please  send  us  a  draft  if  possible/'  The  amount 
of  the  note  was  inclosed  in  a  letter  and  mailed  at  Spring 
Place,  the  residence  of  Morris.  The  letter  containing  the 
money  was  duly  registered  at  the  post-office.  Whether  it  wa« 
sealed,  does  not  appear. 

The  rule  of  Law  regulating  this  case  is  thus  stated,  with 
but  little  variation,  in  all  the  Text-Books :  ''Payment  is  often 
made  by  letter,  and  the  (question  arises,  at  whose  risk  it  is, 
when  so  made?  This  mu»t  depend  upon  circumstances;  but 
in  general,  the  debtor  is  discliarged.  although  the  money  do 
not  reach  the  creditor,  if  he  was  directed  or  expressly  au- 
thorized by  the  creditor  so  to  send  it,  or  if  he  can  distinctly 
derive  such  authority  from  its  being  the  usual  course  of  busi- 
ness, and  not  otherwise.     1  Panons  on  Contracts^  132. 

And  Mr.  Greenleaf  says:  ''When  payment  is  made  by  u 
remittance  by  post  to  the  creditor,  it  must  be  shown  on  the 
part  of  the  debtor  that  the  letter  was  properly  sealed  and 
directed,  and  that  it  was  delivered  into  the  post-office,  and 
not  to  a  private  carrier  or  porter.  He  must  also  prove  either 
the  express  direction  of  the  creditor  to  remit  in  that  mode, 
or  a  usage,  or  course  of  dealing,  from  which  the  authority  of 
the  creditor  may  be  inferred.  Where  these  circumstanccB 
concur,  and  a  loss  happens,  it  is  the  loss  of  the  creditor." 
2  Grec7ilf.  Ev.  §525. 

Both  writers  cite  the  same  authorities,  namely:  1  PeOrke 
67;  id.  18U;  %.  <^  31.  141) ;  Feake  on  Ev.  br/Norris,  412. 

It  would  seem,  therefore,  that  a  remittance  by  post  is  no 
discharge,  unless  there  be  express  authority  to  send  in  thai 
mode,  or  can  be  inferred  from  the  usual  course  of  business. 
Indeed,  it  has  been  held,  that  sending  bank  notes  uncut,  by 
direction,  will  not  discharge  the  debtor ;  because  it  is  usual 
among  prudent  people  to  cut  sueh  securities  in  halves,  and 
send  them  at  different  times. 

It  is  clear,  that  to  remit  does  not  ex  vi  termini  mean  to 
transmit  by  mail.  Its  etymological  signification  is  to  send 
money  by  bills,  check  or  otherwise,  from  one  person  to  an- 
other, at  a  distance  more  or  less  remote  from  each  other, 
Mr.  Greenleaf  does  not  so  understand  it;  otherwise,  he 
would  not  be  guilty  of  the  tautological  blunder  of  using  the 
phrase,  ^*' remittance  by  post.'* 

Perhaps  proof  can  be  made  upon  another  trial,  that  such 
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was  the  usual  way  of  transmitting  funds  from  Spring  PiMe 
to  Charleston,  and  that  it  was  known  to  Mr.  Morton.  That 
it  is  not  the  only  mode,  is  quite  certain ;  for  not  only  migb 
private  agency  be  resorted  to,  but  the  remittance  by  Ezprev 
is  more  reliable ;  and  then  the  Company  is  liable  for  lost, 
which  the  post-office  is  not. 

As  we  cannot,  then,  direct  a  rc-argumcnt  without  ordering 
a  new  trial,  we  prefer  to  give  this  case  that  direction,  nther 
than  endorse  the  doctrine  as  laid  down  by  the  Court  in  its 
oharge  to  the  Jury. 

We  would  suggest,  that  some  effort  be  made  to  ascertain 
whether  this  letter  reached  the  post-office  at  Charleston. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  tk 

Sound  that  the  Court  erred  in  not  granting  a  new  trial  in 
is  case. 


CONYERS  vs.  BOWEN. 

Where  parties  nre  already  in  a  Court  of  Equity,  and  the  remedy  nt  Lavi> 
Dot  likely  lo  aflbrd  full,  adequate  and  complete  relief,  they  will  oot  lie  drivti 
into  another  forum. 

In  Equity,  in  Coweta  Superior  Court.  Decision  by  Jadge 
Hammond,  at  the  March  Term,  18G0. 

Francis  D.  Bowen  filed  his  Bill  in  Equity,  in  the  Superior 
Court  of  Coweta  county,  in  which  he  alleged  the  followiag 
facts,  to-wit: 

In  the  year  184G,  or  1847,  John  Bowen  purchased  tl» 
life-estate  of  Patsy  McCoy,  in  a  negro  man  by  tine  name  of 
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Patrick,  a  negro  Tvoman,  by  the  name  of  Jenny,  a  negro  boy, 
by  the  name  of  Willis,  and  a  tract  of  land  in  the  county  of 
Campbell,  known  as  the  McCoy  place,  for  which  life-estate 
the  said  John  Bowen  agreed  to  pay  to  the  said  Patsy  McCoy 
iie  hundred  and  fifty  dollars,  annually,  an<l  that  a  written 
contract  to  that  effect  was  duly  executed  by  the  parties,  the 
said  John  Bowen  giving  security  for  the  faithful  perform- 
ance of  his  part  of  the  contract;  that  pursuant  to  said  con- 
tract, the  said  I*atsy  McCoy  transferred  and  delivered  the 
said  negroes  and  land  to  the  said  John  Bowen,  who  continued 
in  the  possession  of  the  same  until  his  death;  that,  in  the 
year  1852,  the  negro  woman  Jenny  gave  birth  to  a  girl-ehild, 
vhich  has  been  named  Patsy,  and  which  was  also  in  the  pos- 
session of  the  said  John  Bowen  at  the  time  of  his  death ; 
that  John  Bowen  was  a  member  of  the  firm  of  Bowen  & 
Brothers,  against  which  firm  the  complainant  obtained  a 
judgment  in  Carroll  Superior  Coiu't,  on  the  2'2d  of  Decem- 
ber, 1854,  for  the  sum  of  $Sir>  08  principal,  and  the  sum  of 

$194  interest,  and  the  sum  of dollars,  for  costs,  from 

which  judgment  a  fi  fa  issued  on  the  12th  of  January,  1855; 
that,  in  July,  1855,  the  said  John  Bowen  died  insolvent,  and 
there  has  been  no  administration  on  his  estate,  nor  is  there 
likely  to  be:  that  a  short  time  after  the  death  of  the  said 
John  Bowen,  his  widow,  Harriet  Bowen,  who  had  possession 
of  the  written  contract  aforesaid,  cither  destroyed  the  same, 
or  delivered  it  to  one  Horton,  the  agent  of  Patsy  McCoy, 
both  of  whom  reside  out  of  the  State  of  Georgia,  and  that 
said  Horton,  as  such  agent,  took  possession  of  the  said  land 
and  negroes,  through  his  sub-agents,  Bennett  II.  Conyers,  of 
the  county  of  Cass,  Joseph  J.  Pinson,  of  the  county  of  Cow- 
eta, and  William  B.  Conyers,  of  the  county  of  Carroll ;  that 
said  agents  have  been  hiring  out  said  negroes,  and  renting 
said  land,  and  receiving  the  profits,  arising  therefrom,  ever 
since  the  death  of  the  said  John  Bowen ;  that  the  destruc- 
tion or  delivery  of  said  contract  to  Horton  by  the  widow  of 
John  Bowen,  and  the  taking  possession  of  said  land  and  ne- 
groes by  Horton  and  his  said  sub-agents,  were  done  for  the 
porposc  of  defeating  the  collection  of  said  judgment  in  favor 
of  the  complainant ;  that  complainant  has  had  his  said  fi  fa 
levied  upon  said  negroes,  which  have  been  claimed  by  said 
Horton  Jand  Bennett  H.  Conyers,  as  the  agents  of  the  said 
Patsy  McCoy,  vhich  claims    are  now  pending  in  Carroll 
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Superior  Court ;  that  the  complainant  believes  and  chargei 
that  these  claims  have  been  interposed,  and  will  be  kept  in 
Court,  if  possible,  until  after  the  death  of  Patsy  McCoy,  whc 
is  a  very  aged  lady,  so  that  the  said  land  and  negroes  may 
then  go  to  the  remaindermen,  and  the  rent  of  said  land,  and 
the  hire  of  said  negroes,  be  secured  to  the  said  Patsy  Mo- 
Coy  during  the  time  that  said  claim  eases  can  be  kept  in 
Court,  and  the  trials  thereof  stave<l  off';  that  said  Pinson  has 
in  his  hands  §250,  arising  from  the  hire  of  negro  Willis, 
and  now  has  him  hired  out  for  §180,  for  which  ho  has  a  note; 
that  Willinm  B.  Coiiyers  has  now  in  his  hands  (if  not  paid 
over  to  Bennett  11.  Conyers)  the  sum  of  §loO,  arising  from 
the  hire  of  Patrick,  Jenny  and  her  child,  and  has  them  now 
hired  out  for  the  sum  of  $150,  for  which  he  has  a  note;  that 
MoHcs  M.  Smith  rented  said  land  from  John  Bowen  in  hii 
life-time,  and  since  hi=^  death,  has  attorned  to  said  Ilorton, 
as  agent  for  Patsy  McCoy,  and  that  Hugh  Brewster,  ol 
Coweta  county,  either  bought  an  interest  in  said  land  from 
Smith,  or  agreed  to  pay  the  rent  thereof  jointly  with  Smith, 
and  that  the  said  Smith  and  Brewster  jointly,  or  the  said 
Smith  alone,  now  owes  the  sum  of  $W0  for  the  rent  of  said 
land,  if  ihoy  have  not  paid  it  over,  and  that  they  owe  that 
sum  for  said  rent  for  the  present  year  1858,  for  which  they 
have  given  their  obligation;  that  the  said  sums  of  money, 
and  notes,  and  obligations,  given  for  the  hire  of  said  negroei 
and  the  rent  of  said  land,  will  1)0  withdrawn  and  paid  orei 
to  said  Patsy  McCoy,  who  resides  in  Mississippi,  (unless  re- 
strained by  process  from  a  Court  of  Chancery,)  and  the  con- 
plninant  be  left  without  remedy;  that  complainant  cannot 
prove  the  allegations  of  his  bill  without  a  resort  to  the  con- 
science of  the  defendants  for  a  discovery. 

The  complainant,  by  his  bill,  prays  for :  A  discovery  ef 
the  facts  by  the  answer  of  the  defendants;  also  an  injune- 
tion,  restraining  each  and  all  of  the  parlies  from  paying  to 
Patsy  McCoy  or  any  one  else  the  money  in  their  hands  aris- 
ing from  the  hire  of  said  negroes  or  the  rent  of  said  land, 
and  from  delivering  to  said  Patsy  McCoy,  or  any  one  else, 
the  notes  and  obligations  given  therefor;  also  for  such  other 
relief  as  the  facts  of  this  case  call  for. 

To  this  bill,  Bennett  II.  Conyers  set  up  a  demurrer,  on 
the  following  grounds,  to-wit : 

1.  Because  the  bill  is  wanting  in  proper  parties. 
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2.  Because  the  complainant  has  a  complete  remedy  at 
Law. 

8.  Because  there  is  no  Equity  in  said  bill. 

Upon  the  hearing,  the  presiding  Judge  overruled  the  de- 
murrer, and  retained  the  bill,  and  this  decision  is  complained 
of  as  error. 

BucnANAN,  for  the  plaintiff  in  error. 

PowEJ^L,  for  the  defendant  in  error. 

By  the.  Court, — Lumpkin,  J.,  delivering  the  opinion. 

We  think  the  Court  was  right  in  overruling  the  demurrer 
to  the  bill  in  this  case.  In  addition  to  the  discovery  Avhich 
is  sough  %  the  Common  liaw  remedy,  by  procet^s  of  garnish- 
oent,  is  not  so  complete.    Indeed  it  is  not  an  adequate  remedy. 

In  the  case  of  Field  et  aL  rs,  Jones  and  another^  10  Geo. 
Rep,,  229,  the  person  in  pcssets^ion  of  the  effects  held  them 
directly  under  the  debtor.  Here,  Conyers  and  the  other  de- 
fendants do  not  claim  under  Bowen,  the  debtor,  but  under 
Mrs.  Patsy  McCoy.  They  might,  in  truth,  say  in  response 
to  a  summons  of  garnishment,  that  they  had  in  their  hands 
no  effects  belonging  to  the  estate  of  Bowen.  Again,  in  the 
ease  of  Field  vh,  Jonvs^  the  Connnon  Law  Courts  had  first 
acquired  jurisdiction,  and  the  learned  Judge,  who  delivered 
die  opinion  of  this  Court  in  that  case  refers  to  that.  Hero, 
the  contrary  is  true.  The  parties  are  in  a  Court  of  Equity, 
where  the  remedy,  we  must  think,  will  be  more  full. 

In  Phillips  V8.  WcHscn  /)'-  Another,  10  Geo.  Hep.,  137, 
this  Court  maintained  a  bill  upon  a  slighter  ground  than 
this  rests,  owing  to  the  obstacles  which  might  be  interposed 
to  garnishment  process. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  affirmed. 
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FORD  vg.  BUCHANAN. 

Where  a  Kuii  is  in»tiiuie(I  at  Luw.  und  the  proceeding  at  Law  i»  enjoined  faf 
Bill— whii-h  sit'(>ks  both  discovery  and  rclior— when  the  hqiiiiy  cau^eureick- 
("1  ill  its  order  and  called  for  inul,  it  is  error  iu  the  Court  to  di»xolvelbe  ja* 
jiiiiclioii  and  direri  ihc  Coini.K»ii  Law  action  lo  proceed  ;  especially  it'  ■  iiir 
tinii  had  been  made  ut  a  prcvimi^  ulnci^  of  the  litigation  to  dissolve  the  in- 
junction and  rij:htfiilly  re!"ii.'«cd,  and  there  liavinur  been  no  change  in  the picftd* 
injrs  in  the  PH?anliine. 

In  Equity,  in  Cuss  Superior  Court.     Decision  by  Judge 
Walker,  at  the  March  T(.rin,  18()0. 

This  was  a  Bill  in  Equity,  exhihited  by  Francis  M.  Ford, 
against  Robert  Buchanan,  in  which  the  complainant  alleges: 

That  in  the  year  185-],  the  complainant  being  a  produoer 
of  pig  iron  in  the  county  of  Cass,  in  the  State  of  Geoi^ 
was  told  by  the  defendant,  who  then  lived,  and  who  still  re- 
sides in  the  city  of  Cincinnati,  in  the  State  of  Ohio,  tkit 
pig  iron  was  worth,  and  could  be  sold  in  the  said  city  of  Cin- 
cinnati, for  from  forty-throe  to  forty-eight  dollars  per  ton  rf 
2240  pounds ;  that  the  said  defendant  was  at  the  time  a  com- 
mission merchant,  carrying  on  business  in  said  city  of  Cm- 
cinnnati,  and  in  conser|uence.  und  in  consideration  of  raid 
representations  of  tlie  defendant  as  to  the  value  of  pig  iron, 
a  contract  was  made  between  the  parties  that  complainut 
should  shij)  pig  iron  to  the  defendant,  to  be  by  him  sold  tad 
disposed  of  on  commission,  and  as  the  factor  and  agent  of 
the  complainant ;  that  under  said  contract,  complainant  drew 
three  bills  of  exchange  u])on  the  defendant  for  two  thousand 
dollars  each — the  first  dated  20th  of  September,   185-3,  and 
due  at  six  months,  tlie  second  dated  2Sth  February,  1854, 
and  due  at  five  moiitlis.  and  tlie  third  dated   the*  15th  of 
March,  1854,  and  due  at  four  mcmtlis — all  of  which,  as  com- 
plainant believes,  were  accepted  and  ]>aid  by  the  defendant: 
amounting  in  all  to  six  tliousand  dollars:  that  on  the  22dof 
April,  1854,  complainant  accepted  antl  paid  off  a  draft  drawn 
by  the  defendant  on  the  complainant,  for  two  thousand  dol- 
lars, payable  in  New  York,  upon  which  the  defendant  real- 
ized a  premium  amounting  to  twenty-five  dollars  ;  that  in  the 
years  1853  and  1854,  the  complainant  shipped  to  the  defend- 
ant, to  Cincinnati,  under  the  contract  aforesaid,  about  one 
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hundred  and  sixteen  tons  of  pig  iron — worth,  at  the  time  the 
same  was  received  by  the  defendant,  from  ^4o  00  to  $48  00 
per  ton,  which,  at  the  former  price,  was  worth,  in  the  aggre- 
gate, the  sum  of  $4,988  00,  and  at  the  latter  price,  $5,508  00 
or  other  sum  near  that  amount ;  that  the  freiglit  on  said  pig 
iron  from  Cartersvillo,   Georgia,  to  Cincinnatti,  Ohio,  was 
|8  60  per  ton,  amounting  to  $1)80  00,  which  sum  deducted 
from  the  value  of  the  iron  at  §43  00  per  ton,  woukl  leave 
utid  iron  of  the  net  aggregate  value  of  $4,002  00  laid  down 
in  Cincinnati,  and  wlien  deducted  from  the  value  of  the  iron 
at  $48  00  per  ton,  would  leave  in  the  hands  of  the  defendant 
in  Cincinnati  $4,682  00 ;  that  by  adding  the  amount  of  the 
draft  accepted  and  paid  by  complainant,  as  aforesaid,  and 
the  premium  realized  thereon  to  the  net  value  of  the  iron  at 
the  smaller  price,  would  make  the  sum  of  $(>,027  00,  and 
when  added  to  the  value  of  the  iron  at  the  larger  price,  would 
make  6,097  00  ;  that  if  said  iron  had  been  properly  disposed 
of,  would  have  yielded  the  defendant  for  complainant  at  least 
the  net  sum  aforesaid  of  $4,002  00,  which,  with  the  draft 
•foresaid,  accepted  and  paid  by  complainant,  together  with 
the  premium  thereon,  make  the  sum  of  $G,027,  amply  suffi- 
cient to  have  paid  off  the  bills  of  exchange  drawn  by  com- 
plainant on  the  defendant  as  aforesaid ;  that  at  the  greater 
price,  said  iron  ought  to  have  yielded  complainant,  together 
with  the  said  draft  and  its  premium,  the  sum  of  $0,697, 
which  sum  exceeds  the  amount  of  the  bills  of  exchange  the 
nm  of  $697  ;  that  the  defendant,  for  the  purpose  of  defraud- 
ing the  complainant,  has  carefully  concealed  from  him  all  the 
bets  connected  with  the  sale  of  said  pig  iron — when  it  was 
sold,  to  whom  and  at  what  price  sold,  and  whether  for  cash 
or  on  time,  and  refuses  to  render  any  account  of  such  sale, 
or  to  account  therefor  as  commission  merchant  and  factor ; 
that  the  defendant  falsely  represents  that  he  has  disposed  of 
Biid  pig  iron,  and  that  more  than  half  of  the  proceeds  aris- 
ing from  the  sale  of  the  same  have  been  applied  to  the  pay- 
neiit  of  certain  charges,  which  the  complainant  alleges  are 
Use,  fraudulent  and  iniquitous,  and  gotten  up  by  defendant 
for  storage,  commissions,   interest,  freight,  premiums,  and 
other  charges  having  no  foundation  ;  that  the  said  defendant, 
pretends  to  have  failed  in  business,  and  to  have  assigned 
the  pretended  indebtedness  of  complainant  to  him,  to  one 
John  T.  Lewis  and  Robert  M.  Shoemake,  of  said  city  of 
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Cincinnati,  and  that  the  said  Robert  Buchanan,  for  the  pre- 
tended use  of  said  Lewis  and  Shoemake,  commenceti  an  afr 
tion  of  assumpsit  returnable  to  the  September  Term,  18d& 
of  Cass  Superior  Court,  against  the  complainant  on  an  » 
count  stated  for  $6,000,  be^^ides  interest — ^which  action  is  not 
pending  on  the  appeal  in  said  Court ;  that  the  statement  or 
account  sued  on  in  said  action  docs  not  show  the  indebtedneff 
of  complainant  to  tlie  defendant,  because,  upon  a  foil  and 
fair  settlement  it  will  appear  that  the  defendant  is  indebted 
to  tlie  complainant;  that  unless  restrained,  the  said  iction 
at  Law  will  proceed  against  the  complainant,  and  an  anjait 
recovery  be  had  therein  by  tlic  said  defendant,  without  afr 
counting  to  complainant  for  said  pig  iron  :  that  tome  timeiB 
the  year  IHoO,  the  said  defendant,  for  the  purpose  of  farther 
defrauding  the  complainant,  procured,  as  complainant  hit- 
lieves,  one  Milton  A.  Candler  to  vi&>it  the  complainant,  in 
order  to  extract  from  him  an  admission  of  the  corrcctnen of 
the  account  as  sued  on  in  said  action  of  assumpsit,  and 
that  said  Candler  has  testifie<l  in  answer  to  interrogatoris 
taken  out  in  said  action,  tint  compltiinant  a«lmitted  an  ia- 
debtedness  to  the  defendant  of  over  three  thousand  dolbff 
on  the  condition  of  said  account  stated,  together  with  the 
false  and  fraudulent  charges  aforesaid ;  that  if  the  complaiih 
ant  made  any  such  admissions,  they  were  made  in  total  igno- 
rance of  the  condition  of  the  account,  .as  well  as  thedispoii- 
tion  that  had  been  made  of  the  pig  iron  aforesaid;  thatirint 
the  complainant  intended  to  admit,  and  may  have  admitted, 
was,  that  he  did  draw  the  bills  of  exchange  aforesaid,  aad 
that  tlie  amounts  of  them  were  correctly  stated,  but  not  that 
he  was  at  all  indebted  to  defendant  in  the  premises. 

The  complainant,  by  his  bill,  prays :  That  the  defendant 
may.  on  oath,  answer  the  charges  of  the  bill,  and  disoover 
the  facts;  also,  that  the  defendant  may  render  a  full  acGOuat 
of  the  sale  of  the  pig  iron,  and  account  for  the  proceeds; 
also,  that  the  bills  of  exchange  sued  on  may  be  cancelled  and 
delivered  up:  also,  that  the  sai«l  action  at  Law  may  be  ea- 
joined  until  the  hearing  of  the  bill ;  and  also,  for  general 
relief. 

The  injunction  issued,  as  prayed  for. 

The  defendant,  Robert  Buchanan,  filed  his  answer  to  the 
complainant's  bill,  in  which  answer  ho  admits :  That  com- 
plainant was  a  producer  of  pig  iron  in  Cass  coanty,  Georgia. 


ATLA17TA,  AUGUST  TERM,  1860.  889 


Ford  vs.  Buchanan. 


ftnd  that  he,  the  defendant  is  a  commission  merchant  in  the 
city  of  Cincinnati,  where  he  is  carrying  on,  and  has  carried 
on  such  business  for  more  than  thirty-five  years;  he  admits 
that  the  drafts  were  drawn  by  complainant,  as  stated  in  the 
bill,  but  denies  that  they  were  drawn  at  the  solicitation  of 
defendant,  but  were  accepted  by  defendant,  as  were  also  the 
eoncjignments  of  pig  iron  hcreinaf-er  mentioned,  at  the  ear- 
nest request,  and  for  the  use  and  benefit  of  the  complainant; 
that  said  bills  of  exchange  were  accepted  and  paid  by  the 
defendant,  upon  the  faith  of  comphiinant's  agreement  to  con- 
sign to  defendant  for  sale  in  Cincinnati,  Ohio,  pig  iron  of 
good  quality,  sufficient  to  cover  the  entire  amount  of  such 
tcceptanccs,  together  with  the  defendant's  charges  and  com- 
missions for  the  same,  and  also  all  other  advances  and  com- 
missions on  sales,  and  charges  and  disbursements  for  fre  ght, 
insurance,  labor,  weighing,  adverti.>»ing,  storage,  interest,  and 
all  other  expenses  customary  amongst  merchants  ;  that  about 
the  26th  of  June,  1854,  defendant  received  112,/^/^  tons  of 
pig  iron  from  the  complainant,  which  was  all  he  ever  did  re- 
eeive.  He  denies  that  the  iron  was  to  weigh  2,240  pounds 
per  ton,  but  that  each  ton  was  to  weigh  2208  pounds ;  he  de- 
nies that  the  iron  received  was  of  good  quality,  or  that  it  was 
worth  in  the  Cincinnati  market,  when  received,  or  at  any 
timo  up  to  the  time  of  selling  the  same,  from  $43  to  $45  per 
Urn,  but  was  worth,  during  the  latter  part  of  that  period,  $25 
per  ton,  and  no  more ;  that  on  the  20th  of  January,  1855, 
finding  it  difficult,  if  not  impossible,  to  sell  the  iron  in  Cincin- 
nati, and  in  order  to  place  himself  in  funds  to  meet  his  said 
leceptanccs  for  the  complainant,  the  defendant  took  all  of 
md  iron  to  his  own  account  at  a  credit  of  six  months,  at  $25 
per  ton,  which  was  the  highest  market  price,  and  the  best 
terms  at  and  on  which  the  iron  could  be  disposed  of;  that 
ifter  deducting  from  the  amount  of  said  sale  the  advances 
for  freight,  and  the  usual  and  customary  charges  for  labor, 
storage,  weighing,  drayage,  interest,  and  commissions,  there 
remained  to  the  credit  of  complainant  the  sum  of  $1,2*39, 
which  was  so  applied  as  a  credit,  as  of  the  1st  day  of  August, 
1855,  on  the  acceptances  aforesaid ;  that  a  full  and  perfect 
account  of  said  sale  of  the  iron  was  forthwith  rendered  to 
oomplainant,  which  was  ratified  by  him  without  objection  ; 
that  the  defendant,  after  taking  the  iron  to  his  own  account, 
farthwith  shipped  the  same  to  Pittsburgh,  where  it  was  sold 
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by  a  competent  factor,  at  a  sacrifice  to  defendant  of  $559  90, 
for  which  he  expects  nothing  from  complainant ;  that  in  tak- 
ing said  iron  to  himself,  as  complainant's  factor,  ho  took  it 
at  more  than  the  full  market  value  of  the  same,  and  has  follj 
accounted  to  complainant  therefor ;  that  he  has  not  conceal- 
ed, nor  does  he  now  conceal,  anything  connected  with  the  pig 
iron,  and  denies  that  any  of  the  charges  in  his  account  are 
unjust  or  otherwise  than  fair,  usual  and  customary  among 
merchants ;  the  defendant  denies  that  he  has  failed,  althoneh 
some  of  his  paper  went  to  protest,  and  is  still  unpaid,  but  he 
is  still  in  the  same  business,  and  at  the  same  place  where  he 
has  carried  it  on  for  more  than  forty  years  past ;  he  admits 
the  sale  of  the  claim  on  complainant  to  Lewis  and  Shoemake, 
and  that  suit  is  ponding  thereon  as  charged  in  the  bill;  the 
defendant  denies  owing  complainant  anything,  but  insists 
that  the  account  sued  on  shows  the  true  condition  of  the 
indebtedness  between  complainant  and  the  said  Lewis  and 
Shoemake,  the  assignees  of  defendant ;  the  defendant  denies 
ever  at  any  time  contriving  to  defraud  complainant  by  ex- 
tracting admissions  from  him  through  Mr.  Candler  or  others, 
but  insists  that  if  the  complainant  admitted  his  indebtedness 
to  defendant,  according  to  the  statement  of  said  account,  he 
did  it  with  a  full  knowledge  of  the  facts,  and  in  accordance 
witii  similar  admissions  to  the  defendant ;  the  defendant  ad- 
mits that  the  first  bill  drawn  on  him  by  complainant  for  $S,- 
000  was  paid  by  complainant  by  a  draft  on  New  York,  which, 
together  with  $25  premium  received  by  defendant,  were  duly 
applied  as  a  credit  upon  the  indebtedness  of  the  complainant 
— an  account  of  which  is. as  follows: 


$2,809  00 


"29  January,  1H55,  at  0  months. 

'^ll-aWe  ^'^"'*^  FK  metal,  c  25$ 

"  Charges. 

"2GJunc,  *54 — paid  railroad  charges, 

«145  00 

"     iVeight  llO/^VV  @  8  50, 

986  83 

"     weighing  nielal, 

14  50 

^'     dray  age  to  yard  40, 

46  40 

^'29  Jan.,  '55—  *•'     n-- weighing' metal, 

14  00 

"     advertising, 

300 

**     storage  7  months, 

117  60 

'*     commissions,    advancing 

charges  $1218^^0  2|, 

30  48 
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int.  and  oh'g's  1218yVy  IH 

ino's,  10  per  ot.  pr  un'in,      132  OC 
oomniissions   on  siile  2J 

per  cent.,  70  22 


*1,500  00 
"  Net  amount  duo  1st  August,  lH5r>,  $1,231)  Oft 

**lh  Oct,  '53— to  mv  account  p  25  Sept.,  i\  nio's,  82,000  00 

"10 Mar. '54      "    "'       '•         -  28  feh,  5     "  2,000  00 

ufjQ  u       u        u    u        4;         "15  Mar.,  4     ''  2,000  00 

'*7  Aup.,   '55 — int.  to  date,  10  per  ct.  per  an.. 

*'«;2,000,  10  months,  0  davs  Mill  271  iu 
"2,00012  "  7  ^^'l22;W,203  89 
"2,00012         '^     20     "  120,(57,211  11—  68007 

S(),68G  07 
«22Apr.'54— by  check  on  X.  Y.  2,000,  *2,025  00 
"7  Aug.,  '55 — interest  on  2,025  15  mos  1 OU,      203  1 3 
«1     "      '56— net  sah's  of  pig  metal,  1,230  09 

"Interest  thereon  <»  days.  207  00—  3,520  11 


"  Bahmce  d  uc  me,  $3, 1 57  96 

When  the  case  was  called  in  its  order,  at  the  March  Term, 
1860,  and  a  Jury  had  been  impannellcd  to  try  the  same,  the 
presiding  Judge,  on  motion  of  the  defendant's  counsel,  and 
after  argument  had  thereon,  passed  the  following  order  to-wit: 

"The  answer  of  the  defendant  having  come  in,  it  is 
ordered  by  the  Court  that  the  injuction  in  said  case  be  dis- 
solved, for  the  purpose  of  trying  the  Common  Law  case  en- 
joined by  the  bill,  and  that  the  said  Common  Law  case  pro- 
ceed to  trial,  and  that  the  defendant  have  leave  to  use  the 
diacovery,  if  he  desires  it,  in  defence  of  said  Common  Law 
case." 

The  decision  of  the  Court  granting  this  order,  and  refus- 
ing to  permit  the  complainant  to  try  this  Equity  cause  alone, 
constitutors  the  errors  assigned  in  this  case. 

MiLNER  &  Parhott,  for  the  plaintiff  in  error. 

Akin,  represented  by  Lester,  for  the  defendant  in  error. 

£y  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 
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When  the  answer  came  in  to  the  bill  filed  in  this  case,  a 
motion  was  made  by  the  complainant  to  dissolve  the  in- 
junction, which  was  to  restrain  the  Common  Law  action  UDtQ 
discovery  and  relief  could  be  had  under  the  bill.  This  mo- 
tion was  refused,  and  the  Judgment  of  the  Court  brought  iq> 
to  this  Court  by  writ  of  error,  praying  a  reversal.  Tli 
Judgement  of  the  Court  below  was  affirmed.  We  cannot  un- 
derstand, therefore,  why,  when  the  Equity  cause  was  reach- 
ed, in  it«  order,  the  injunction  should  have  been  dissolved, 
and  the  Common  Law  action  ordered  to  be  tric<l.  We  think 
the  atl  intvrim  injunction  should  have  been  continued  until  a 
final  decree  was  remlered  under  the  bill,  upon  all  the  issues 
made  by  the  bill  which  included  the  same  matters  that  were 
involved  in  the  Common  Law  case.  It  might  have  resulted 
in  a  perpetual  injunction  of  the  proceeding  at  law,  and  thus 
have  saved  one  trial,  at  least. 

For  mvself,  I  should  <rladlv  have  availed  mvself,  as  a  mat- 
ter  of  policy,  of  the  direction  which  His  Honor  the  presiding 
Judge  gave  to  the  litigation — with  the  admissions  of  Buchan- 
an in  his  answer — that  the  acceptances  upon  which  his  snit 
IS  brought,  were  made  upon  tlie  faith  of  the  iron  which  wii 
to  be  forwarded  to  him  by  Ford,  to  be  sold  by  him,  and  the 
proceeds  applied  to  the  drafts — and  that  the  same  had  been 
received,  but  instead  of  being  disposed  of  in  the  market  ac- 
cording to  his  agreement  with  Ford,  had  been  appropriated  to 
his  own  use.  I  cannot  see  how  there  could  have  been  a  recoveij 
in  his  favor.  At  any  rate,  the  whole  burden  of  showing  that 
the  iron  had  been  fiiirly  accounted  for.  would  have  dcTolted 
upon  him. 

Still,  the  counsel  of  Ford  preferred  to  take  the  other 
course:  and  he,  no  doubt,  unilerstood  the  management  of  Wi 
case  bettter  than  we  do.  It  was  his  right,  we  hold,  to  inria* 
upon  trying  the  Eipiity  cause — when  reached  and  called  in 
its  order — and  no  doubt,  all  the  Equiiies  between  the  parties 
can  be  better  adjusted  in  thi?  way. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
ground  that  the  Court  erred  in  dissolving  the  injunction,  and 
ordering  the  action  at  law  to  be  first  tried. 


ATLANTA,  AUGUST  TERM,  1860.  898 


Olenn  m.  Black  et  d. 


GLENN  v».  BLACK  et  al. 

1.  In  a  tfuitby  the  Sherifi*  for  the  use  of  u  plaintiUin  execution,  against  a  pnr> 
chaser  at  SberilT's  sale,  under  the  Act  of  the  27th  Dec,  1S31,  CohVs  Di^tst, 
SI 3,  the  execution  under  u'hii  h  tho  (tale  was  made,  must  be  introduced  in 
evidence,  or  its  absence  itati.xfactorily  accounted  for. 

2.  If  neither  put  in  evidence  or  accounted  for,  a  verdict  for  plaintiff  would  be 
without  sufficient  evidence  to  support  it. 

3LThe  Sheriff,  who  is  plaintiff  in  such  a  ca!*c,  is  an  incompetent  witness,  un. 
lew  indemnified  against  the  cost.  Otherwi!«e  as  to  a  Deputy  Sheriff,  who 
neither  made  the  sale,  nor  is  a  party  to  the  suit. 

4.  The  ft  fas  in  favor  of  thn  usees,  named  in  the  declaration,  against  the  defen- 
dant whose  property  was  sold,  are  proper  evidence  in  the  cause  to  show  their 
interest. 

•'>  It  is  not  ami^joinder  in  such  nn  action,  to  introduce  as  usees  of  the  plaintiflj 
several  plaintiffs  in  execution,  whose  interest  is  of  the  same  nature,  and  who 
all  claim  a  participation  in  the  fund  sued  for;  and  if  any  such  be  omitted, 
Ihroogh  mistake  or  accidentally,  the  omission  may  be  supplied  by  amend- 
nent. 

ft.  No  recovery  can  be  had  under  this  Statute  in  favor  of  u  j)]aintiff  in  execu- 
tion, who  negligently  or  covinously  failed  to  place  his  execution  in  the  Sheriff's 
hands,  until  aOcr  the  sale,  against  a  purchaser,  himself  a  junior  plaintiff  in 
execution,  who  levied  on  the  ))roperty,  brought  it  to  sale,  ascertained  what 
liens  were  in  the  Sheriff's  hands— purchased  only  to  secure  his  own  debt,  or 
a  portion  of  it,  and  after  the  sale  offered  to  settle  with  the  Sheriff,  by  pay- 
ing off  all  li  fas  in  his  hands  at  the  time  of  the  sale,  older  than  his  own,  and 
fay  crediting  the  remainder  on  his  own  execution  ;  nor  in  favor  of  any  plain- 
UC  whose  execution  the  purchaser  offered  to  pay  aAer  the  sale. 

7.  This  case  is  distinguished  from  that  of  a  contest  for  money  actually  in  the 
Sheriff's  hands. 

Assumpsit,  in  Chattooga  Superior  Court.  Tried  before 
Judge  Walker,  at  the  March  term,  1860. 

This  was  an  action  brought  by  Charles  D.  Black,  as  Sheriff 
of  Chattooga  County,  for  the  use  of  divers  judgment  credi- 
tors of  Little  B.  Strange,  against  Jesse  A.  Glenn,  to  recover 
the  purchase  price  of  a  lot  of  land  sold  by  said  Sheriff,  at 
Sheriff's  sale,  as  the  property  of  said  Strange,  and  bid  off 
by  said  Glenn. 

On  the  trial  of  the  case  in  the  Court  below,  the  evidence 
&elosed  the  following  state  of  facts : 

On  the  first  Tuesday  in  January,  1857,  the  plaintiff  sold 
it  Sheriff's  sale,  in  due  form,  lot  of  land  number  80,  in  the 
26 
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5th  district  of  the  4th  section  of  originally  Cherokee,  then 
Chattooga  County.  The  lot  of  land  was  sold  as  the  property 
of  Little  B.  Strange,  by  virtue  of  a  writ  of  fieri  fadmj  issuea 
from  the  Superior  Court  of  Chattooga  County,  in  favor  of 
Leander  W.  Crook,  against  Little  B.  Strange,  and  was  bid 
off  by  the  defendant,  Jesse  A.  Glenn,  at  the  sum  of  $325, 
who  requested  the  Sheriff  to  put  the  land  down  to  Crook, 
whom  he  represented.  Sheriff  refused.  Whilst  the  sale  was 
going  on,  Glenn  was  told  by  the  Deputy  Sheriff  that  there 
were  other  older  fi  fas  in  the  oflfice ;  to  which  Glenn  replied 
that  ho  would  pay  them  off.  When  the  land  was  knocked 
off,  Glenn  announced  to  the  Sheriff  that  he  was  ready  to  settle 
his  bid,  and  proposed  to  pay  off  the  older  fi  fas  in  the  Sheriff's 
hands  at  the  time  of  the  sale,  and  appropriate  the  balance  of 
the  bid  as  a  credit  upon  his  own  fi  fa.  From  some  cause, 
the  Sheriff  did  not  make  the  settlement  at  that  time.  After- 
wards, and  on  the  same  day,  there  were  placed  in  the  hands 
of  the  Sheriff  to  claim  the  money,  the  following  fi  fas 
from  a  Justice's  Court  of  Chattooga  County  against  the  said 
Little  B.  Strange,  to-wit :  2  in  favor  of  William  E.  Adger 
k  Co. ;  2  in  favor  of  McKenzie,  Cadow  &  Co. ;  3  in  favor  of 
Thomas  G.  Barker;  1  in  favor  of  John  Taylor;  1  in  favor 
of  Branon  k  Mvcrs;  1  in  favor  of  Kerrs  and  Hope;  1  in 
favor  of  T.  T.  Hopkins ;  and  1  in  favor  of  James  McClmig. 
After  these  fi  fas  were  put  into  the  Sheriff's  hands,  he  then 
told  Glenn  that  the  calculations  were  made,  and  that  he  was 
ready  to  settle.  When  Glenn  saw  these  Justice's  Court  fi 
fas,  he  told  the  Sheriff  that  he  would  not  pay  them ;  that  he 
would  only  pay  off  such  fi  fas  as  were  in  his  hands  at  the 
time  of  sale,  and  credit  the  balance  on  his  own  fi  fa.  The 
Sheriff  declined  to  settle  on  those  terms.  No  special  or  for- 
mal demand  for  the  amount  of  the  bid  was  ever  made.  The 
only  fi  fas  levied  on  the  land,  and  in  the  Sheriff's  hands  at 
the  time  of  the  sale,  except  that  of  Crook,  under  which  it  was 
sold,  were  those  in  favor  of  Pcnn,  and  of  Lucinda  Arnold. 
Those  fi  fas  were  in  evidence  on  the  trial,  as  were  the  Jus- 
tice's Court  fi  fas  aforesaid ;  but  the  fi  f a  in  favor  of  Crook, 
under  which  the  land  was  sold,  was  neither  put  in  evidence, 
nor  its  absence  accoimted  for.  The  Sheriff  testified,  that  he 
did  not  sell  the  land  under  any  fi  fa  in  evidence.  When  the 
plaintiff  himself,  and  his  deputy,  were  offered  as  witnesses, 
counsel  for  defendant  objected  to  their  testifying,  on  the 
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ground  of  interest.  So  far  as  the  plaintiff  was  concerned, 
it  was  proposed  to  indemnify  him  against  the  costs  of  the 
case,  and  the  trial  proceeded  as  if  the  indemnity  had  been 
riven,  though  it  was  not  in  fact  given.  The  Court  overruled 
the  objection  as  to  the  Deputy  Sheriff,  and  defendant  ex- 
cepted. 

When  the  plaintiff  offered  the  aforesaid  fi  fa.s  in  evidence, 

ithe  fi  fa  in  favor  of  Crook  being  absent  and  unaccounted 
or)  counsel  for  defendant  objected  to  the  testimony,  on  the 
ground  that  the  land  was  not  sold  under  either  of  said  fi  fas. 

The  objection  was  overruled  by  the  Court,  and  defendant 
excepted. 

During  the  trial,  the  plaintiff  proposed  to  amend  his  declara- 
tion by  inserting,  as  additional  usees  to  the  plaintiff,  the 
names  of  William  Penn,  Lucinda  Arnold  and  others;  to 
which  amendment  counsel  for  the  defendant  objected,  upon 
the  ground  that  the  same  would  be  a  misjoinder  of  parties,  as 
the  interests  of  the  persons  whose  names  it  was  proposed  to 
insert  were  adverse  to  each  other,  and  on  the  ground  that 
the  land  was  not  sold  under  the  fi  fas  in  favor  of  any  of  said 
persons,  except  Penn. 

The  Court  overruled  the  objection,  and  defendant  excepted. 

After  the  testimony  was  closed,  the  defendant's  counsel 
asked  the  Court  to  charge  the  Jury — 

1.  That  the  plaintiff  was  not  entitled  to  recover  in  this 
case,  not  having  shown  any  valid  fi  fa  under  which  the  land 
mentioned  in  the  declaration  was  sold,  and  not  having  ac- 
counted for  the  absence  of  such  fi  fa. 

2.  That  the  Jury  could  not  presume  a  sale  of  the  land 
under  any  of  tho  fi  fas  read  in  evidence,  on  account  of  a  levy 
made  in  1865,  especially  when  the  Sheriff  himself  testifies 
that  he  did  not  sell  the  land  by  virtue  of  any  of  the  fi  fas 
snbmitted  in  evidence. 

8.  That  the  various  usees  of  the  plaintiff  could  not  join 
in  the  same  action  to  recover  the  fund  sued  for,  when  it  was 
apparent  to  the  Court  and  Jury  that  there  were  other  parties 
entitled  to  participate  in  the  fund,  or  when  it  was  apparent 
that  no  valid  sale  had  been  made  to  authorize  a  recovery. 

4.  That  a  deed  must  have  been  tendered,  and  a  demand 
of  the  bid  made,  before  the  plaintiff  can  recover. 

The  presiding  Judge  declined  to  give  said  charges,  l^ut 
chargeathe  Jury: 
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That  it  must  be  shown,  that  the  defendant  was  required  to 
oomply  with  the  terms  of  the  sale  and  failed,  or  refused  to 
do  so ;  that  the  plaintiff  must  show  a  sale  by  the  Sheriff"  un- 
der an  execution  which  must  be  produced,  or  its  absence  ac- 
counted for,  and  that  the  defendant  was  the  purchaser;  that 
the  possession  by  the  Sheriff  of  fi  fas  with  levies  on  the  land  at 
the  time  of  the  sale,  was  evidence  which  the  Jury  might  con- 
sider to  show  that  he  was  legally  seized  of  the  land,  and  author- 
iied  to  sell  it;  and  that  though  they  could  not  presume  a  sale 
from  the  levies,  yet  it  was  evidence  for  them,  and  they  must 
determine  from  all  the  evidence  in  the  case,  whether  any  sale 
under  a  valid  fi  fa  had  been  proved ;  that  the  fi  fas  intro- 
duced were  admitted  for  the  purpose  of  showing  that  the 
usees  were  interested  in  the  suit,  and  are  not  mere  inter- 
lopers ;  that  the  Jury  must  recollect  the  testimony,  and  from 
that  determine  whether  there  was  any  sale  made  under  them 
or  any  of  them.  If  there  was  any  such  sale  made  under 
either  of  said  fi  fas,  then  the  Jury  would  be  authorised  to 
find  that  a  sale  had  been  proven;  that  parties  have  a  right 
to  claim  the  proceeds  of  the  sale  at  any  time  before  the  money 
is  paid  out  by  the  Sheriff.  A  levy  on  the  land  and  a  sale 
under  such  levy  must  be  proved;  the  sale  need  not  be  proved 
by  writing,  but  it  must  appear  that  the  sale  took  place  by 
virtue  of  a  valid  execution ;  that  if  the  Jury  find  the  princi- 
pal for  the  plaintiff,  interest  was  also  due  from  the  aay  of 
sale. 

The  charge  as  given,  and  the  refusal  to  charge  as  requested, 
were  excepted  to  by  defendant's  counsel. 

The  Jury  returned  a  verdict  for  the  plaintiff  for  $325,  with 
interest  from  the  first  Tuesday  in  January,  1857. 

Counsel  for  defendant  then  moved  for  a  new  trial,  on  the 
grounds — 

1.  That  the  verdict  is  contrary  to  the  charge  of  the 
Court. 

2.  That  it  is  contrary  to  evidence,  and  without  evidence, 
and  decidedly  against  the  weight  of  evidence. 

3.  That  the  Court  erred  in  allowing  the  Sheriff  and  his 
deputy  to  testify  in  this  case. 

4.  That  the  Court  erred  in  admitting  in  evidence  the  fi  fas 
objected  to. 

5.  That  the  Court  erred  in  allowing  the  plaintiff  to  amend 
his  writ,  over  the  objections  of  defendant's  counsel. 
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6.  That  the  Court  erred  in  charging  as  he  did,  and  in  re- 
fusing to  charge,  as  requested  by  defendant's  counsel. 

The  presiding  Judge  overruled  the  motion  for  a  new  trial, 
and  such  refusal  is  the  error  complained  of  in  this  case. 

L.  W.  Crook,  by  Glenn,  for  plaintiff  in  error. 

A.  B.  Wright,  for  defendant  in  error. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

1.  The  first  exception  presented  by  the  record  in  this  case 
is,  that  the  verdict  is  contrary  to  the  charge  of  the  Court. 

The  Court  charged  the  Jury,  "that  the  plaintiff  must  show 
a  sale,  by  the  Sheriff,  under  an  execution,  which  must  be  pro- 
duced, or  its  absence  accounted  for."  The  brief  of  cvidenoe 
in  the  record  shows,  that  the  land  was  sold  under  the  execu- 
tion in  favor  of  Leander  W.  Crook,  and  under  no  other, 
though  two  others  which  were  in  evidence  had  been  levied  on 
the  land  more  than  a  year  previously,  but  were  permitted  to 
lie  inactive  in  the  Sheriff's  hands.  After  all  the  executions 
had  been  put  in  evidence,  the  Sheriff  testified,  positively,  that 
he  did  not  sell  the  land  under  any  of  the  fi  fas  in  evidence. 
The  execution  of  Crook  was  not  in  evidence,  nor  was  its  ab- 
sence accounted  for.  The  charge  of  the  Court  on  this  point 
iras  certainly  correct,  and  the  verdict  of  the  Jury  was  con- 
trary to  it.  This  was  one  of  the  grounds  on  which  the  de- 
fendant moved  for  a  new  trial,  and  the  Court  erred  in  not 
granting  that  motion. 

This  would  itself  be  a  sufficient  reason  for  sending  the 
cause  back  to  be  re-tried,  but  as  there  is  a  more  important 
qnestion  in  reserve,  which  must  recur  on  any  subsequent 
trial,  we  deem  it  proper  to  dispose  of  all  the  questions  raised 
by  the  Bill  of  Exceptions. 

2.  Having  held,  in  considering  the  first  exception,  that  the 
execution  under  which  the  Sheriff  sold  the  land,  was  an  es- 
sential part  of  plaintiff's  proof,  unless  its  absence  were  sat- 
iifactorily  accounted  for,  and  secondary  evidence  supplied ; 
and  such  proof  being  wanting,  it  follows  that  the  verdict  was 
without  sufficient  evidence  to  support  it,  and  this  was  ground 
for  setting  aside  the  verdict. 

8.  The  Sheriff  was  an  incompetent  witness,  unless  indem- 
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aified  against  costs.  This  seems  to  have  been  recognized  by 
all  parties,  and  the  statement  in  the  record  is,  that  the  plain- 
tiff proposed  to  indemnify  him,  (i.  e.,  the  usees  or  beneficiary 
plaintiffs,)  and  the  cause  proceeded  as  though  he  had  been 
indemnified ;  but  in  point  of  fact  he  had  not  been.  All  this 
amounts  to  a  waiver  on  the  part  of  the  defendant  below,  and 
we  did  not  understand  him  as  insisting  on  this  exception  in 
this  Court.  No  sufficient  reason  was  suggested  in  the  argu- 
ment, and  none  occurs  to  us,  for  holding  that  the  Deputy 
Sheriff  was  an  incompetent  witness.  He  was  no  party  to  the 
suit,  could  have  no  interest  in  the  plaintiff's  success,  and  was 
not  in  any  way  liable  for  costs.  There  was,  therefore,  no 
error  in  these  rulings. 

4.  The  several  fi  fas  in  favor  of  the  plaintiff's  usees  being 
offered  in  evidence,  were  objected  to,  and  plaintiff  in  error 
excepts,  that  the  Court  erred  in  overruling  the  objection  and 
admitting  the  fi  fas.  They  were  not  offered  or  admitted  for 
«ny  purpose,  other  than  to  show  the  interest  of  the  plaintifi 
as  usees,  and  for  this  purpose  were  not  only  proper,  but  neces- 
sary  evidence.     The  Court  did  not  err  in  admitting  them. 

5.  The  plaintiff,  at  the  trial  term,  moved  to  amend  his 
declaration  by  adding  other  usees  than  those  originally  named 
in  it.  This  amendment  neither  introduced  a  new  caoae  of  < 
action,  nor  in  any  way  varied  the  liability  of  the  defendant. 
Technically  speaking,  it  did  not  change  the  party  plaintiC 
The  Sheriff  is  the  party  plaintiff;  with  him  the  contract  sot 
out  in  the  declaration  was  made.  The  usees  are  introdnood 
to  show,  in  the  language  of  the  statute,  who  is,  or  are,  inter- 
ested in  the  enforcement  of  the  contract.  If  any  party  hav- 
ang  an  interest  identical  with  the  usees  named  in  the  deolar»- 
tion,  be  accidentally  omitted,  it  would  be  proper  and  just 
that  the  omission  be  supplied  by  amendment.  It  was  argoed 
that  there  was,  by  this  amendment,  a  misjoinder  of  plaintiff's. 
But  there  was,  in  reality,  after  the  amendment,  but  one  plain- 
tiff, viz :  the  Sheriff.    He  is  the  party  authorized  to  sue.    He 

-ha;  discretion  in  such  cases,  either  to  proceed  against  tho  re- 
cusant purchaser  for  the  whole  amount  of  his  bid,  or  to  re-fldl 
the  property,  and  hold  him  liable  for  any  loss  that  may  reaott. 
There  can  be  but  one  recovery  for  such  failure,  or  refiml 
to  comply  with  the  terms  of  the  sale,  and  as  the  Aot  providis 
that  the  Sheriff  shall  sue  for  the  use  of  the  party  interested, 
all  persons  so  interested  should  be  joined  as  usees,    The 
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money  recovered,  if  any,  goes  into  the  Sheriff's  hands,  and 
he  is  subject  to  the  order  of  the  Court,  in  distributing  it 
among  the  usees.     The  amendment  was  properly  allowed. 

6.  The  sixth  and  last  exception  is,  that  the  Court  erred  in 
the  charge  to  the  Jury. 

The  chief  objection  under  this  exception,  which  brings  up 
the  most  important  question  in  the  case,  is  to  that  part  of  the 
charge  thus  expressed:  ^'  That  parties  have  a  right  to  claim  the 
proceeds  of  the  sale  at  any  time  before  the  money  is  paid  out  by 
the  Sheriff."  With  this  proposition  as  applied  to  money  ac- 
tually in  the  hands  of  the  Sheriff,  we  have  in  this  case  no 
concern,  and  must  not  be  understood  as  dissenting  from  it  in 
that  sense.  We,  however,  distinguish  money  in  the  Sheriff V 
hands,  from  money  for  which  he  is  compelled  to  sue,  and  the 
recovery  of  which  may  be  resisted  on  various  grounds.  An 
idea  seems  to  obtain,  to  a  greater  or  less  extent,  that  nothing 
more  is  necessary  to  insure  a  recovery  under  this  Statute,  than 
to  prove  a  sale  by  the  Sheriff  with  competent  authority,  and 
that  the  defendant  made  the  last,  or  highest  bid,  an<l  then 
failed,  or  refused  to  comply  with  the  bid.  In  Collier  vs.  Per- 
kerBOfij  at  the  present  Term,  we  have  siven  a  different  con- 
fttraction  to  the  Statute,  holding  that  the  Legislature  did  not 
intend  to  make  the  particular  class  of  contracts  embraced  in 
its  provisions  more  sacred  than  any  other — did  not  intend  to 
deny  to  the  party  sued  a  defence.  Had  this  Statute  not  been 
Mssed,  the  remedy  of  the  usees  would  have  been  by  Bill  in 
Equity  for  a  specific  performance  of  the  purchaser's  contract. 
Were  they  now  pursuing  that  remedy,  the  defendant  ^^  might 
imtt  upim  any  matter  which  shows  it  to  be  inequitable  to 
gra$U  9%u:h  relief."  1st  Story's  Equity^  §161.  By  our  con- 
struction of  the  Statute,  the  Legislature  intended  only  to 
ehange  the  remedy — to  make  it  more  summary,  and  less  ez- 
juressive,  leaving  to  the  defendant  all  the  defences  of  which 
he  might  in  the  other  procedure  have  availed  himself.  If  he 
can  show  that,  owing  to  ascertained  laches,  or  covinous  con- 
eeaLDQenty  or  positive  fraud  of  the  party  seeking  to  enforce 
the  contract,  ho  had  been  induced  to  purchase,  when^  with  a 
lull  knowledge  of  all  the  circumstances  of  plaintiff's  claim, 
and  that  it  would  be  asserted,  he  would  not  have  done  so,  he 
akould  not  be  held  liable. 

In  the  case  at  Bar,  the  land  was  sold  under  Crook's  execu- 
taoQ.     The  defendant  represented  Crook  as  his  Attorney  at 
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Law,  Crook  not  being  present.  The  case  stands,  then,  as 
though  Crook,  the  plaintiff  in  execution,  had  been  the  pur- 
chaser, and  were  now  the  defendant  below. 

All  the  circumstances  indicate  that  Crook's  object  was  to 
procure  satisfaction  of  his  debt,  or  some  part  thereof,  rather 
than  to  acquire  title  to  the  land.  To  secure  this  oUect,  he 
was  willing  to  purchase  the  land  at  its  full  value.  He  there- 
fore caused  a  levy  to  be  made  on  the  land,  and  brought  it  to 
sale.  Like  a  vigilant  creditor,  and  a  careful  man,  when  the 
time  of  sale  arrived,  he  ascertained  what  liens  upon  this  land 
were  in  the  Sheriff's  hands.  Finding  only  two,  there,  vii : 
the  execution  of  Penn  and  Arnold,  (two  of  the  usees,)  both 
of  which  had  been  levied  on  the  land,  (though  not  pressing 
it  to  sale,)  and  both  of  superior  lien  to  his  own,  he  determin- 
ed for  himself  what  price  he  would  give  for  the  land,  knowing 
that  so  much  of  the  purchase  money  as  the  two  superior  liens 
oalled  for  must  be  paid  upon  them,  and  reasonably  calculating 
that  the  remainder  would  be  credited  upon  his  own  fi  fa,  was 
induced  to  purchase.  In  the  course  of  the  bidding,  he  is  in- 
formed by  the  Deputy  Sheriff,  who  supposes  he  may  be  ignor- 
ant of  the  fact,  that  there  are  in  the  Sheriff's  handsy  to  claim 
the  proceeds  of  the  sale,  older  fi  fas  than  his  own.  He  re- 
plies, that  he  is  aware  of  that,  and  would  be  prepared  to  pay 
them  off,  and  have  the  balance  of  the  purchase  money  crea- 
ited  on  his  own.  Having  purchased  the  property,  he  forth- 
with informs  the  Sheriff  that  he  is  prepared  to  settle  in  that 
way.  The  Sheriff  makes  no  objection,  but,  for  some  reason, 
(probably  pressure  of  other  official  business,)  defers  the  set- 
tlement to  a  later  hour.  At  a  subsequent  time,  on  the  same 
day,  the  Sheriff  informed  the  plaintiff  in  error  that  the  od- 
oulations  had  been  made,  and  he  was  ready  to  settle  with 
kim.  They  proceeded  to  a  settlement,  when  the  Sheriff  pro- 
duced sundry  Justices'  Court  fi  fas,  older  than  that  of  the 
purchaser,  which  had  been  placed  in  his  hands  to  claim  money 
subsequent  to  the  sale.  The  purchaser  then  refused  to  pay 
money  to  be  appropriated  to  the  satisfaction  of  those  fi  fas, 
but  ieigain  offered  to  pay  all  that  might  be  due  on  the  fi  fas 
in  the  Sheriff's  hands  at  the  time  of  the  sale,  of  older  date 
than  his,  and  claimed  to  have  the  remainder  credited  on  the 
latter.  The  Sheriff  declined  to  make  such  settlement,  and 
lliis  suit  was  instituted.  There  is  no  proof  that  the  purchaser 
knew  of  the  existence  of  those  Jnstioes'  Oonrt  ii-  iss ;  and 
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had  he  knowB  of  their  existence,  he  could  not  know  but  that 
thej  had  been  satisfied.  He  had  used  diligence  to  ascertain 
what  liens  were  then  brought  forward  to  be  asserted  against 
the  land  about  to  be  sold  by  his  own  diligence.  Had  those 
fi  fas  been  placed  in  the  Sheriff's  hands  before  the  sale,  he 
would  have  known  it,  and  it  is  morally  certain,  he  would  not 
have  become  the  purchaser ;  because  his  whole  conduct  shows 
that  his  object  was  not  to  acquire  the  land  sold,  but  to  secure 
his  debt. 

VSTiy  were  not  those  Justices'  Court  fi  fas  placed  in  the 
Sheriffs 's  hands  before  the  sale  ?  Clearly,  either  from  laches, 
or  in  the  practice  of  a  cunning  stratagem  to  induce  the  levy- 
ing and  selling  creditor  to  compete  as  a  bidder,  under  the 
expectation  of  having  the  purchase  money  credited  on  his 
execution,  thus  substituting  the  land  for  the  judgment  debt. 
The  fact  that  the  executions  were,  so  soon  after  the  sale, 
placed  in  the  Sheriff's  hands,  is  suggestive  of  the  idea,  that 
their  owners  were  present  with  them  in  their  pockets  all  the 
while,  cunningly,  rather  than  negligently,  concealing  their 
existence,  and  the  use  to  be  made  of  them.  To  us,  it  seems 
clear  enough,  that  either  by  the  laches  or  covin  of  the  owners 
of  those  fi  fas,  the  plaintiff  in  error  was  induced  to  make  a 
purchase  which  he  would  not  otherwise  have  made,  and  this 
constitutes  a  good  defence  against  their  attempt  to  coerce 
payment  of  the  purchase  money.  As  to  those  two  usees 
whose  fi  fas  had  been  levied  on  this  land  long  anterior,  and 
which  were  in  the  Sheriff's  hands  at  the  time  of  the  sale,  the 
defence  of  the  plaintiff  in  error  against  them  stands  on  a 
different  footing.  He  had  offered  to  pay  those  fi  fas,  and  he 
may,  indeed  must  be  presumed  to  have  been  ready  and  will- 
ing to  do  so  whenever  the  Sheriff  would  settle  with  him  on 
the  terms  proposed.  To  such  settlement  we  think  he  is  en- 
titled. To  prevent  misapprehension,  we  repeat,  that  we 
distinguish  this  case  from  the  case  of  a  claim  of  money 
ictnally  in  the  Sheriff's  hands. 

We  think  the  charge  of  the  Court  on  this  point  was  crro- 
neoos,  and  for  this  reason,  as  for  other  errors  specified,  we 
Pevcrse  the  Judgment  of  the  Court  below. 

JUDGMENT. 

Whereapon,  it  is  considered  and  adjudged  by  the  Court, 
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that  the  Judgment  of  the  Court  below  be  reversed,  and  a  new 
trial  ordered.  First,  on  the  ground  that  the  fi  fa  under 
which  the  Sheriff  was  alledged  to  have  sold  the  property,  for 
the  purchase  of  which  defendant  is  sought  to  be  held  liable, 
was  neither  put  in  evidence  nor  accounted  for ;  and  in  this 
the  verdict  was  contrary  to  Law  and  the  charge  of  the  Court, 
and  unsustained  by  evidence.  Secondly,  on  the  ground  that 
the  usees,  who  were  plaintiffs  in  execution,  placed  in  the 
Sheriff's  hands  after  the  sale,  and  after  the  defendant  had 
offered  to  settle  with  the  Sheriff  according  to  his  bid,  are  not 
entitled  to  this  statutory  remedy  against  a  vigilant  creditor, 
who  purchased  with  reference  to  liens  in  the  Sheriff's  hands, 
and  with  a  view  to  secure  his  own  debt ;  and  that  the  other 
usees  brought  in  by  amendment  are  not  entitled  to  this  remedy 
against  him,  because  before  suit  brought  defendant  had  in 
good  faith  offered  to  pay  their  fi  fas  out  of  the  purchase 
money. 
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1.  TIm  liabilhy  of  one  of  two  defendants,  depending  upon  the  question 
vbefher  he  was  the  partner  of  the  other,  who  vigned  a  note  sued  on  with  a 
signature  purporting  to  be  that  of  a  firm,  and  of  articles  of  partnerf>hip  be- 
tween Ihem  being  offered  in  evidence,  and  their  execution  proven,  it  is  not 
competent  for  the  defendant,  resisting  a  recovery  against  him,  on  cross- 
examination  to  ask  the  witnes.s  who  proved  the  execution  of  the  articles? 
what  was  said  between  the  parties  contracting,  immediately  atler  the  exe- 
cntion  of  the  articfes,  as  to  rea.«on  why  a  firm-name  was  not  adopted,  and 
ilso  as  to  the  right  of  one  partner  to  sign  the  name  of  the  other. 

2.  Id  such  a  case,  it  is  competent  for  the  plainiiif,  by  proving  dealings  of  the 
dcfemiaiita  with  other  persons,  before  the  making  of  the  note  sued  on,  to 
show  deatiogs  on  joint  accounts,  the  use  of  a  firm-name,  and  its  recognition 
by  both  parties. 

O.It  is  not  necessary  that  a  firm-name  be  inserted  in  the  articles  of  partner- 
ship. The  name  in  which  their  business  is  done,  and  by  which  they  are 
generally  known,  becomes  legitimately  their  firm-name. 

4.  Declarations  of  one  partner,  in  the  course  of  casual  conversations,  are  in- 
eonpetent  to  show  either  a  dissolution  of  a  partnership,  or,  (if  that  were 
established  by  other  evidence,)  to  affect  parties  not  present,  with  notice  of  a 
dissolution.  Public  or  personal  notice  of  a  dissolution  of  a  co-partnership 
oace  existing,  is  necessary  to  alfect  persons  not  previously  dealing  with 
the  firm. 

Certiorari,  in  Catoosa  Superior  Court.  Decided  by  Judge 
Walker,  at  the  May  Term,  1860. 

The  record  in  this  case  discloses  the  following  state  of 
facts,  to-wit : 

Reynold  A.  Ramsey  and  others,  brought  various  suits  in 
the  Justices*  Court  of  1095th  district,  G.  M,  of  Catoosa 
county,  against  Robert  Ware  and  Thomas  K.  Pursley,  to 
recover  the  amount  of  divers  promissory  notes,  purporting 
to  be  signed  by  "R.  Ware  &  Co.,"  and  by  *^T.  K.  Pursley. 
bjR.  Ware." 

To  these  cases,  Thomas  K.  Pursley  pleaded  non  est  fac- 
tum in  due  form,  and  averring  in  his  plea  that  he  had  never 
authorized  Robert  Ware  as  his  agent  or  partner,  or  in  any 
other  way  or  manner,  to  sign  said  notes  for  him. 

At  the  trial  term  of  said  cases,  judgments  were  rendered 
in  favor  of  the  plaintiffs  against  the  defendants,  Robert 
Wire  and  Thomas  K.  Pursley. 
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From  these  judgments  Pursley  entered  appeals^  and  at  tke 
trial  term  of  the  appeal,  it  was  agreed  by  the  counsel  of  the 
parties  that  all  the  cases  should  be  tried  together,  and  thit 
one  verdict  should  determine  all  the  cases. 

When  the  notes  sued  on  were  offered  in  evidence,  they 
were  objected  to  by  the  counsel  for  the  defendant,  on  the 
ground  that  but  two  of  the  makers  of  the  notes  were  sued, 
and  that  the  Law  required  all  of  the  makers  of  a  joint  note 
to  be  sued  together,  and  that  in  the  case  of  a  joint  and  sev- 
eral note,  either  one  or  all  of  the  makers  must  be  sued.  The 
objection  was  overruled  and  the  notes  admitted,  to  which  de- 
fendant excepted. 

Plaintiff  then  offered  in  evidence  articles  of  partnership 
between  Ware  and  Pursley,  to  which  counsel  for  Pursley  ob- 
jected, on  the  grounds — 

1st.  That  the  articles  of  partnership  did  not  authorize 
Ware  to  bind  Pursley  individually,  and  that,  if  such  partner- 
ship existed.  Ware  had  no  power  to  bind  Pursley,  except  sji 
a  partner,  and  in  this  ease  he  signed  Pursley's  name  not  a* 
partner,  but  as  agent. 

2d.  That,  even  if  the  question  of  partnership  were  in- 
volved in  this  case,  the  articles  showed  authority  to  bind 
Pursley  only  in  January,  1857,  when  the  contract  was  made, 
if  at  all,  and  not  such  authority  in  October,  1858. 

Tlie  objection  was  overruled,  and  the  evidence  admitted, 
to  which  defendant  excepted. 

Counsel  for  defendant  proposed,  in  cross  examination  of 
J.  J.  Smith,  the  witness  by  whom  the  execution  of  the  »t- 
ticles  of  partnership  was  proved,  to  ask  him  what  was  slid 
between  Ware  and  Pursley,  as  to  why  a  firm-name  was  not 
inserted  in  the  articles,  and  also  as  to  the  right  of  one  ptrt- 
ner  to  sign  the  name  of  the  other,  the  conversation  occarring 
immediately  after  the  execution  of  the  articles. 

The  testimony  was  objected  to  by  the  plaintiff's  counsel, 
and  repelled,  to  which  tlie  defendant  excepte<l. 

Plaintiff,  also,  proved  that  the  notes  sued  on  were  given 
for  stock,  and  that  the  names  were  signed  by  Ware — Purs- 
ley being  then  absent  with  stock  to  sell;  that  Pursley  booffht 
stock  in  the  fall  of  1858,  and  gave  his  note  therefor,  whidi 
note  Ware  endorsed,  and  that  Ware  left  the  county  the  day 
after  the  notes  sued  on  were  given  ;  that  Ware  and  Pursl^ 
had  given  other  notes  for  stock,  signed  by  them  individually, 
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tnd  in  one  instance,  rursley,  after  going  and  selling  the 
stock,  returned,  and  when  the  note  was  presented  to  him,  he 
recognized  it  as  right,  and  jnomised  to  pay  it ;  that,  in  an- 
other instance,  notes  signed  by  Ware,  exactly  similar  to  the 
notes  sued  on,  were  given  for  borrowed  money,  in  1857,  and 
when  presented  to  Parsley,  he  seemed  surprised  and  astonish- 
ed that  such  notes  were  in  circulation,  avowing  that  Ware 
had  no  authority  to  sign  his  name  to  the  notes,  but  said  that 
the  holder  should  lose  nothing,  and  afterwanls  paid  the  note, 
requesting  the  holder  to  say  nothing  about  it;  that  this  trans- 
action occurred  soon  after  Pursley  returned  from  market 
with  stock;  that,  in  another  instance.  Ware  gave  notes  sign- 
ed like  those  sued  on  for  borrowed  money,  to  be  used  in  buy- 
ir.g  stock,  and  that,  after  Pursley  returned  from  market  with 
the  stock,  he  and  Ware  gave  new  notes  for  the  old  ones, 
signing  each  his  own  name. 

Counsel  for  defendant  objected  to  all  this  testimony,  be- 
cause it  all  related  to  transactions  before  tlie  notes  sued  on 
were  given,  and  showing,  as  it  did,  only  an  implied  authority 
to  make  notes  a  eonsidera])le  time  before  the  date  of  the 
notes  sued  on,  did  not  illustrate  any  issue  in  this  case. 
The  objection  was  ovenuled,  and  defendant  excepted. 
Plaintiff,  also,  proved  a  conversation  with  Pursley  in  rela- 
tion to  a  letter  written  by  l^irsley,  in  which  he  said  that  the 
eight  hundred  dollars  he  had  sent  to  Ware  was  his  propor- 
tion of  the  mules  he  had  bought  for  him  in  the  Cove. 

The  plaintiff  then  closed,  and  counsel  for  defendant  pro- 
posed to  prove  that,  prior  to  the  giving  of  the  notes  sued  on. 
Ware  took  up  the  articles  of  partnership  between  him  and 
Parsley,  from  the  person  with  whom  said  articles  were  de- 
posited, and  said  that  the  partnership  was  dissolved,  and 
that  before  the  giving  of  the  notes  sued  on,  Ware  had  re- 
peatedly, and  to  divers  persons,  declared  that  the  partner- 
ship was  dissolved. 

Tlie  plaintiff's  counsel  objected  to  this  testimony,  and  the 
Court  repelled  the  evidence,  to  which  defendant  excepted. 

Counsel  for  the  plaintiff  whilst  addressing  the  Jury  in  con- 
clusion, stated  that  the  horses  and  mules  for  which  the  notes 
sued  on  were  given,  had  been  appropriated  to  the  individual 
debts  of  Pursley,  which  statement  was  unwarranted  by  the 
testimony;  also,  the  said  counsel,  in  conclusion,  read  to  the 
Jwy  a  case  from  20th  Georgia  KeportH^  of  Collins  et  al.  vs. 
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Qro99  et  aLy  which,  he  said,  was  just  like  the  case  then  on 
trial,  and  that  defendant's  plea  was  insufficient,  which  case 
was  not  read  by  the  counsel  who  opened  the  case  for  the 
plaintiff,  nor  was  any  objection  to  the  plea  taken  before  the 
Court ;  said  counsel,  also,  remarked  in  the  hearing  of  the 
Jury,  just  as  they  were  retiring  to  consider  the  case,  that  it 
was  a  plain  case,  and  that  it  would  not  take  the  Jury  five 
minutes  to  make  up  a  verdict. 

The  Jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
the  amount  of  the  notes  sued  on. 

The  case  was  taken  by  Writ  of  Certiorari  to  the  Superior 
Court  of  Catoosa  county,  and  the  presiding  Judge,  upon  the 
facts  before  stated,  and  after  argument  had  thereon,  dismiss- 
ed the  Certiorari,  and  affirmed  the  Judgment  of  the  Justice's 
Court,  and  this  decision  constitutes  the  error  complained  of 
in  this  case. 

W.  K.  Moo  RE,  for  the  plaintiff  in  error. 

W.  H.  Underwood,  for  the  defendant  in  error. 

By  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

1.  The  first  error  complained  of  in  this  case  is,  that  the 
Court,  of  original  jurisdiction,  permitted  the  notes  sued  on 
to  be  read  in  evidence,  overruling  the  objection  of  plaintiff 
in  error,  that  but  two  of  the  makers  of  the  notes  ifi^re  sued, 
whereas  "the  Law  requires  all  of  the  makers  of  a  joint  note 
to  be  sued  together,  and  that  in  the  case  of  a  joint  and  sev* 
eral  note,  either  one,  or  all  of  the  makers  must  be  sued." 

The  notes  in  suit  were  signed  "R.  Ware  &  Co.,"  "T.  K. 
Pursley,  by  R.  Ware."  The  objection  assumes  that  the  sign- 
ature *'R.  Ware  &  Co."  represents  a  plurality  of  persons, 
of  whom  the  plaintiff  in  error  is  not  one ;  but  that  no  where 
appears.  It  is  insisted  throughout  by  the  defendants  in  er- 
ror that,  if  R.  Ware  had  no  authority  to  bind  the  plaintiff  in 
error  by  his  individual  signature,  he  nevertheless  had  author- 
ity to  bind  him  as  a  partner ;  that  there  was  a  partnership 
existing  between  them  in  a  particular  trade ;  that  the  notes 
sued  on  were  given  in  the  course  of  that  trade,  and  that  the 
signature  of  R.  Ware  &  Co.  represented  that  partnership. 
In  the  absence  of  proof,  therefore,  that  that  signature  re> 
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presented  a  firm,  or  a  plurality  of  persons,  of  ^hom  plaintiff 
ia  error  was  not  one,  this  objection  is  simply  begging  the 
question.  If  intended  to  represent  Ware  and  Pursley,  and 
no  other,  then  there  were  but  two  signers  of  the  notes,  and 
they  were  both  sued.  That  objection  to  the  notes,  as  evi- 
dence in  the  cause,  was  certainly  not  well  taken. 

2.  The  articles  of  partnership  between  Ware  and  Pursley 
being  offered  in  evidence,  plaintiff  in  error  objected,  first, 
because  "the  articles  of  partnership  did  not  authorize  Ware 
to  bind  Pursley  individually,  and  that,  if  such  partnership 
existed.  Ware  had  no  power  to  bind  Pursley,  except  as  part- 
ner, and  in  this  case  he  signed  Pursley's  name  not  as  part- 
ner, but  as  agent." 

This  objection,  like  the  other,  assumes  that  the  defendants 
in  error  did  not  seek  to  hold  the  plaintiff  in  error  bound  un- 
der the  signature  of  R.  Ware  &  Co.,  whilst  we  understand, 
from  the  whole  conduct  of  the  case  in  the  Court  of  original 
jorisdiction,  as  disclosed  by  the  record,  as  well  as  by  the  ar- 
gument before  us,  that  they  not  only  held  him  so  bound,  but 
that  was  their  chief  reliance.  If  the  signature  of  R.  Ware 
k  Co.  did  bind  Pursley,  a  futile  attempt  to  bind  him  further 
bj  his  individual  signature,  did  not  discharge  him  from  the 
ptrtnership  liability.  Why,  upon  the  hypothesis  that  he  was 
a  partner  in  the  firm  of  R.  Ware  &  Co.,  Ware  sought  to  bind 
him  individually,  docs  not  appear,  nor  need  we  inquire.  The 
plaintiff's  object  on  the  trial  was,  to  prove  him  bound  by  one 
signature  or  the  other,  and  it  was  their  privilege  to  insist 
opon  both.  The  articles  of  partnership  were  certainly  rele- 
Tant  evidence,  and  that  disposes  of  this  objection  on  the  first 
ground  taken. 

But  this  objection  is  urged,  secondly,  on  the  ground  "that, 
even  if  the  question  of  partnership  were  involved  in  this 
case,  the  articles  showed  authority  to  bind  Pursley  only  in 
January,  1857,  when  the  contract  was  made,  if  at  all,  and 
not  such  authority  in  October,  1858,'*  (the  date  of  the  notes.) 
This  position  (conceding  for  the  argument  that  there  were 
articles  of  partnership,  conferring  on  Ware  authority  to  bind 
Ponley  as  partner)  assumes  that  such  authority  was  limited 
to  January,  1857.  The  answer  is,  that  it  was  necessary  for 
the  Court  and  Jury  to  have  before  them  the  articles,  that  they 
ought  ascertain  the  duration  of  that  authority.  If,  upon 
examination  of  the  articles,  it  appeared  that  the  partnership 
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did  not  expire  by  its  own  limitation  before  the  date  of  the 
notes  in  suit,  then  any  authority  they  may  have  conferred 
on  Ware  to  bind  Pursley,  continued  until  the  making  of  the 
notes,  unless  the  partnership  were  previously  dissolved,  and 
the  onus  of  proving  a  dissolution  was  upon  the  plaintiff  in 
error.  It  would  seem,  then,  that  the  objection  to 'this  eTi- 
dence  was  properly  overruled. 

3.  On  the  cross  examination  of  the  witness  who  proved 
the  execution  of  the  articles,  plaintiff  in  error  asked  bim 
what  was  said  between  the  partners,  Ware  and  Parsley,  im- 
mediately after  the  execution,  as  to  the  reason  why  a  fira- 
name  was  not  adopted,  and  also  as  to  the  right  of  one  part- 
ner to  sign  the  name  of  tlie  other.  Objection  being  made, 
the  question  was  ruled  out,  and  that  is  assigned  as  error. 

This  evidence  could  have  no  possible  effect,  unless  by  vary- 
ing the  terms  of  the  articles  of  partnersliip — by  proving  a 
contract  of  partnership,  diflerent  from  the  written  articles, 
which  is  inadmissible.  It  is  an  attempt  to  show  a  limitatiim 
in  parol,  fixed  at  the  time  of  signing  the  articles,  upoathe 
power  of  one  party  to  bind  the  other,  and  that,  too,  in  pre- 
judice of  the  right  of  strangers  to  the  articles,  who  sub»^ 
quently  dealt  with  the  firm.  Authorities  to  this  point  are 
abundant,  but  it  is  enough  to  cite  one  from  the  decisions  of 
this  Court — 

''Parol  evidence  is  inadmissible  to  prove  any  contract 
different  from  the  written  agreement,  unless  from  fraitdj  ae- 
cident^  or  mistake,  the  instrument  fails  to  speak  the  intention 
of  the  parties."  Wynn^  ^Shannon  J*  Co.  vs.  CoXy  5  Georgia 
Reports,  373. 

4.  Several  witnesses  were  offered  to  prove  dealings  of  tlic 
plaintiff  in  error  and  K.  Ware,  with  divers  persons,  after  the 
execution  of  the  articles  of  partnership,  and  before  the  dates 
of  the  notes  in  suit,  showing  purchases  made  by  each  on 
joint  account,  and  on  credit,  the  manner  in  which  notes  were 
given  in  the  course  of  their  dealing  (in  several  instances  pre- 
cisely sucli  as  these,)  and  the  subsequent  payment  of  tnem 
by  the  plaintff  in  error. 

Plaintiff  in  error  objected,  and  the  objection  was  overruled. 

In  a  case  like  this,  where  one  partner  denies  the  authority 
of  the  other  to  bind  him  in  a  particular  transaction,  it  is 
certainly  competent  to  show  that  by  their  general  course  of 
dealing,  the  authority  to  bind  in  like  cases,  as  by  the  oae  of 
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a  particular  partnership  name,  had  been  recognized  and  acted 
upon  by  him.  It  is  not  necessary  that  a  firm-name  should 
be  inserted  in  the  articles  of  partnership.  The  name  in  which 
their  business  is  done,  and  by  which  they  are  generally 
known,  becomes  legitimately  the  firm-name.  CollyeTj  §  21^ 
and  Note  3.    Citing:  2  Feters'  Reports,  198. 

5.  PlaintiiT  in  error  sought  to  show  a  dissolution  of  tho 
partnership  by  proving  that,  prior  to  the  dates  of  tho  notes 
Bued  on,  Ware  had  withdrawn  the  articles  of  partnership 
from  the  person  in  whose  custody  they  had  been  placed  by 
consent,  saying  that  tho  partnership  had  been  dissolved;  ana 
by  proving  that  Ware  had  stated  tho  same  thing  to  diven 
persons,  at  sundry  times,  before  the  making  of  the  notes  sued 
on.  Objection  being  made,  the  Court  ruled  out  tho  evidencct, 
and  to  this  ruling  plaintiff  in  error  excepted.  The  evidence 
offered  was  incompetent  to  prove  either  a  dissolution  of  the 
eo-partnership,  or  notice  thereof  (had  there  been  no  other  proof 
of  it)  to  the  defendants  in  error.  The  co-partnership  cai^ 
not  be  dissolved,  or,  in  other  words,  the  liability  of  the  part- 
n^v  cannot  be  prevented,  quoad  third  persons,  without  no- 
tice to  them,  and  to  the  world  in  general,  that  the  co-partner- 
ship no  longer  exists.  CoUyer  on  Partnership,  §  120.  Cit- 
mg :  Lueas  vs.  The  Bank  of  Darivn,  2  Stewart,  280. 

A  co-partnership  once  entered  into  is  presumed  to  con- 
tinue, as  to  third  persons,  until  notice  is  given.  Thurston 
w.  Perkins,  7  Missouri,  29.  Princeton  ^  Kingston  Thofk- 
pike  Co.  vs.  Oulich,  1  Ilarr,,  1(50. 

Public  notice  of  dissolution  must  be  given,  to  affect  per- 
sons not  previously  dealing  with  a  partnership,  and  actual 
notice  to  aealers.    CoUyer,  §  532,  and  Note  3. 

The  evidence  offered  would  have  been  good  against  Ware, 
but  not  against  third  persons. 

6.  Plaintiff  in  error,  further,  insists  that  the  verdict  of 
the  Jury  is  contrary  to  Law  and  evidence. 

It  appears  from  the  record  that  there  were  in  evidence,  on 
the  trial,  articles  of  partnership  between  Ware  and  Pursley, 
though  they  are  not  in  the  record.  There  was,  however, 
abundant  evidence  that  they  were  jointly  interested  in  a 
trade,  carried  on  in  buying  and  selling  horses,  mules,  &c. ; 
each  occasionally  buying,  and  each  selling — one  selling  what 
the  other  had  bought.  Some,  at  least,  of  the  notes  in  suit 
vere  given  (as  proven)  for  such  stock  as  they  dealt  in.  Notes 
27 
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signed,  as  ^rere  these,  by  Ware,  in  consideration  of  radi 
stock  purchased,  whilst  Purslej  was  absent,  selling  stock, 
were,  in  some  instances,  paid  by  Parsley,  and  in  others,  os 
his  return  taken  up.,  and  the  joint  and  several  notes  of  Wire 
and  Pursley  substituted  for  them.  In  one  instance,  only, 
Pursley,  having  a  note,  signed  as  are  those  in  suit,  presented 
to  him,  expressed  surprise — but  subsequently  paid  it  with  a 
protestando  against  the  authority  of  Ware  to  bind  him. 

On  a  careful  review  of  all  the  testimony,  we  are  of  opin- 
ion that  the  Jury  were  justified  in  finding  the  existence  of  a 
partnership,  and  that  the  plaintiff  in  error  was  bound  by  the 
signature  B.  Ware  &  Co.  to  the  notes.  It  was  not  necessaij 
that  a  firm-name  should  bo  agreed  upon  in  the  articles  of 
partnership.  If  there  were  evidence  of  an  agreement  to  bsT 
and  sell  on  joint  account,  for  mutual  profit,  and  if  one  vitk 
iho  knowledge  and  assent  express  or  implied  of  the  otlnr, 
was  in  the  habit  of  using  the  name  used  in  this  case,  that  is 
sufficient. 

The  Judge  of  the  Superior  Court  sustained  all  the  mlinp 
of  the  Justices'  Court,  and  the  verdict  of  the  Jury,  on  heai^ 
ing  of  the  Certiorari,  and  we  affirm  his  Judgment. 

JUDGMENT. 


eupon,  it  is  considered  and  adjudged  by  the  < 
Judgment  of  the  Court  below  be  affirmed. 
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2.  The  Law  provitlin;;  that  the  SiipiT'cir  roiirt  for  nny  county  »IihII  he  holclen 
on  the  toiirrh  MoihIuv  in  April,  ami  the  Hr^t  Monday  iii  May,  if  it  oiTur  that 
ihffTts  are  livi*  .Moii(lii)»  In  April,  the  Conn  may  \*v  liolili'n  diirin*;  ihi*  week 
iBl«rveniiiir  l>etween  ihoite  I'OMiiuf  niMnj^  on  the  ionrth  Monday  in  April  nod 
the  fir^t  Monday  in  Muy.  wiihoiit  violation  of  Law. 
2.The  Law  providing,  ihal   in  iht*  saiuv  couniy.  the  Judpe  of  the  &>n|ierior 
Court  »hull  draw  a   panel  of  <!raii<]  Juror:*,  and  a  panel  of  |>elii  Jiiront,  lor 
each  week  oC  the  term  of  the  Superior  Court,  does  not  di>(|ualiiy  u  Juror 
from  iierviti<;  more  than  one  wci  k  of  tlie  Term.     It.  at  nlo^l    only  roiillrii  a 
privilege  of  e.xemplion,  which  may  lie  waived.    And  it'  the  same  Jurors  who 
ferveil  dnrinjclhe  fir>l  week,  voliuiiariiy  serve  diiriii«r  a  week  intervening, 
■•Mated  in  the  previou;*  note,  and  a  defendant  in  a  criminal  ea^e  eoiiKent  to 
be  tried  dnrin^r  that  week,  and  fail  to  rhallen^e  the  array  of  Jurors  when 
prenenied.  a  motion  in  arrest  of  Judgment  after  eonvieilon,  will  nut  lie  nu*- 
laineJ. 
Ufa  deleodant  on  trial  for  stahhin^,  •{ive  in  evidence,  a  previou?*  dillieuliy 
or  quarrel  o\\  the  >aii!e  day.  to  ^il••w  u  conspiracy  of  ^eve^ul  to  do  him  liodily 
harm,  it  i:«  eom|)eleiil  lor  the  Sl.ue  to  prtive  other  inciduiitrt  ol  the  >ame  pre- 
vious difFiciiliy,  to  the  end  that  the  Jury  may  the  better  u^der^tand  the  nier> 
il»  of  the  ca.«e. 
4. In  <kueh  a  cnxe  il  in  no  objection  to  the  eompelenry  of  n  witne»N  on  tho  pnrl 
of  the  Sla'e,  or  to  hi.4  ie.^tiiiiony.  that  he  '\s  one  of  the  pariie.s  char^red  uith 
conspiracy,  und  ihnt  his  te^timony  teudit  to  exculpate  hiuixelf,  if  it  rebut  the 
ron>pira('y  attempted  to  be  pn)ven. 
S.(Jader  an  iudidment  (or  ftabhing.  if  the  evidence  show  that  the  prosKeeulor 
and  deleudaiit  agreed  to  tij^ht— the  pro^^eculor  being  entirely  unariued|  and 
the  defendant  cr>mmenitcd  from  lht»  fir»l  to  use  a  knife,  s^tabbing  the  proi^ecii- 
tor  at  every  blow — it  i*  not  a  case  of  Kelf-defence,  and  a  verdict  of  {guilty  ia 
»ustaioed  by  the  Law  and  the  evidence. 
fi<Io  ruvh  a  ease,  a  motion  for  a  new  trial,  on  the  ground  of  newly  dr^lCovered 
evidence,  is  properly  refu>cd.  if  it  apiyear,  first,  that  two  of  the  wiinet*(iet 
whose  evidence  is  alleged  to  have  l>een  newly  discovered  were  hubpccnacd 
by  the  defendant,  and  in  attendance,  nnd  that  the  third  proves  the  Kame  faett 
•sihey — due  diligence  not  having  been  bhown  ;    secondly,  that   the  newly 
ilincovered  evidence  is  only  cumulative;  thirdly,  that  their  knowledge,  t^how- 
iny  a  coni>pfracy  had  not  l>een  communicated  to  the  defendant  before  the  Mab- 
bing;  fourthly,  that  the   newly  discovered  evidence  would  not.  probably, 
ind  should  not  have  varied  the  result. 

Indictment  for  stabbing,  in  Whitfield  Superior  Court. — 
Tried  before  Judge  Walkkr,  at  the  April  Term,  1860. 

Juan  McAfee  was  indicted  in  the  Superior  Court  of  Whit- 
field county^  for  the  offence  of  stabbing  William  O.  Fincher. 
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The  defendant  was  put  upon  his  trial  on  the  4th  day  of 
May,  during  the  week  intervening  the  fourth  Monday  in  April 
and  the  first  Monday  in  May,  1860. 

The  testimony  adduced  on  the  trial  in  the  Court  below, 
developed  the  following  facts,  to- wit : 

On  the  29th  day  of  February,  1860,  at  the  town  of  Dal- 
ton,  in  the  county  of  Whitfield,  William  O.  Fincher  (the  party 
stabbed)  and  William  Fincher,  and  a  man  by  the  name  of 
Fuller,  were  in  the  act  of  starting  home — it  being  near  Bun- 
down.  The  defendant  was  standing  a  little  distance  off  from 
the  group  made  up  of  the  said  two  Finchers  and  Fuller, 
when  Fuller,  who  was  very  drunk,  either  run  up,  or  stagger- 
ed up  against  the  defendant.  The  defendant  pushed  Fuller 
off.  William  0.  Fincher  walked  up  close  to  where  defendant 
and  Fuller  were,  and  asked  Fuller  if  he  was  going  to  take 
that,  (meaning  the  push  by  defendant.)  Defendant  asked 
William  0.  Fincher  if  he  took  it  up  ?  to  which  Fincher  re- 
plied that  he  had  as  soon  as  not.  Defendant  then  said, 
"here's  at  you,"  and  commenced  pulling  off  his  coat,'  and 
did  pull  it  off.  Defendant  and  William  0.  Fincher  marde  at 
each  other,  met,  and  both  struck  about  the  same  time — Fincher 
having  no  weapon  of  any  kind,  and  striking  with  his  fist 
alone,  whilst  defendant  struck  with  his  knife.  The  first  lick 
made  by  defendant,  with  his  knife,  inflicted  a  wound  on  the 
left  side  of  Finchcr's  breast,  just  below  the  collar  bone.  The 
second  lick  made  by  defendant,  with  the  knife,  inflicted  a  stab 
just  under  the  breast  bone  of  Fincher,  about  the  pit  of  the 
stomach,  and  rather  to  the  right  side.  The  thira  lick  cat 
the  left  arm  of  Fincher,  just  below  the  elbow.  The  foortli 
lick  cut  the  upper  portion  of  Fincher's  right  arm  about  mid- 
way between  the  wrist  and  elbow.  Fincher's  clothes  were 
cut  in  another  place,  which  did  not  reach  the  skin.  The  wind 
would  issue  from  both  wounds  on  the  breast  as  Fincher  would 
breathe.  Fincher  was  unable  to  work  from  the  time  of  the 
cutting  up  to  the  time  of  the  trial,  and  was  then  unable  to 
work,  and  could  not  ride  on  horseback  without  much  pain. — 
William  0.  Fincher  testified  that  he  did  not  see  anything 
wrong  in  the  defendant  pushing  off  a  drunk  man  when  he 
staggered  up  against  him,  and  when  he  asked  Fuller  if  he 
was  going  to  take  that,  he  had  no  idea  of  getting  into  adilB- 
enlty,  and  did  not  know  that  the  defendant  and  Fuller  had 
anything  against  each  other.     Fincher  had  no  weapon,  and 
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did  not  expect  to  have  any  fight  until  defendant  commenced 
palling  of  his  coat. 

There  was  some  testimony  relative  to  a  quarrel  or  difficulty 
between  Fuller  and  defendant,  and  others,  at  a  barber's  shop 
on  the  same  day  of,  but  prior  to  the  stabbing,  in  which  there 
were  threats  made  by  Fuller  and  Wm.  Finchcr  about  whip- 
ping defendant,  McAfee,  and  which  has  no  connection  with 
the  fight  between  defendant  and  William  0.  Finchcr.  Some 
one  gave  defendant  warning  that  some  of  the  boys  were  after 
him  to  whip  him. 

Testimony  relative  to  this  previous  quarrel  or  difficulty, 
was  first  offered  and  introduced  by  the  defendant,  to  which 
the  counsel  for  the  State  interposed  no  objection ;  and  when 
eoonscl  for  the  State  offered  to  prove  other  and  additional 
facts  about  said  previous  difficulty,  the  defendant's  counsel 
objected. 

The  presiding  Judge  decided  that  all  the  testimony  in  re- 
lation to  said  previous  difficulty,  should  be  ruled  out,  or  all 
admitted,  at  the  option  of  counsel  for  defendant ;  and  that  if 
that  portion  offered  by  the  State  was  objected  to,  he  would 
rale  out  that  portion  offered  by  the  defendant — and  defend- 
ant excepted. 

Some  of  the  witnesses  testified :  That  after  the  fight  com- 
oommenced  beween  the  defendant  and  William  O.  Finchcr, 
some  one  in  the  large  crowd  standing  around,  threw  a  ham- 
mer, and  some  rocks,  or  brickbats,  and  that  another  Fincher 
hid  a  knife  drawn ;  but  that  they  (the  witnesses)  did  not 
throw  them. 

To  this  defendant's  counsel  objected,  on  the  ground  that 
sach  testimony  tended  to  excuse  or  exculpate  the  witnesses ; 
which  objection  was  overruled  by  the  Court,  and  defendant 
excepted. 

The  testimony  being  closed,  the  presiding  Judge  charged 
the  Jury : 

''The  defendant  is  presumed  to  be  innocent;  and  it  de- 
rolves  on  the  State  to  show,  by  proof,  that  he  is  guilty  be- 
yond a  reasonable  doubt,  before  he  should  bo  fonnd  guilty ; 
and  in  the  absence  of  such  proof,  he  should  be  acquitted. — 
When  the  fact  is  proved  that  the  defendant  did  the  act  of 
stabbing,  this  makes  out  the  offence  charged,  unless  it  appears 
from  the  evidence  that  the  stabbing  was  done  by  the  defend- 
uit  in  his  own  defence.  The  defendant's  counsel  do  not  deny 
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(as  I  understand  it)  that  the  defendant  did  the  cutting,  but 
they  insist  that  he  did  it  in  Iiis  own  defence ;  and  that  is  the 

Siuestion  which  you  have  to  decide  under  the  Law  and  the 
acts  proved.  You  are  the  judges,  both  of  the  Law  and  the 
facts,  and  your  verdict  is  a  decision  of  all  the  questions,  botb 
of  Law  and  fact,  involved  in  this  case.  Before  you  woold 
be  authorized  to  find  the  defendant  guilty,  your  minds  most 
be  satisfied,  from  the  evidence,  of  the  defendant's  guilt ;  and 
if  your  minds  be  so  satisfied,  then  it  is  your  duty  to  find  the 
defendant  guilty. 

"This  is  an  indictment  for  scabbing;  and  a  general  finding 
of  guilty  is,  that  the  defendant  is  guilty  of  the  ofienca 
charged. 

*'  Under  an  indictment  for  stabbing,  the  Jury  may,  if  the 
evidence  will  warrant  it,  find  the  defendant  guilty  of  an  as- 
sault and  battery,  or  an  assault  only ;  or,  if  no  offence  be 
proved  to  have  been  committed  by  defendant,  then  ho  should 
be  found  not  guilty.  Our  Code  declares  that,  ^  any  person 
who  shall  be  guilty  of  the  act  of  stabbing  another,  ezce|ll 
in  his  own  defence,  with  a  sword,  dirk,  knife,  or  other  instrO' 
ment  of  like  kind,  shall,  on  conviction  thereof,  be  pnnished|' 
&c.  Battery  is  defined  to  be  'the  unlawful  beating  of  an- 
other,' and  an  assault  is  defined  to  be  'an  attempt  to  commil 
a  violent  injury  upon  the  person  of  another.'  In  this  casi 
it  is  insisted  that  the  stabbing  was  done  in  self-defence.  D 
it  appears  from  the  evidence  that  it  was  necessary  for  the 
defendant's  defence  at  the  time  to  stab  William  0.  Fincher, 
then  he  is  not  guilty  of  stabbing.  A  man  may  protect  hk 
person  by  opposing  force  to  force,  but  the  force  must  not  be 
disproponioned  to  the  character  of  the  injury  threatened 
against  his  person.  A  battery  with  a  man's  fist  will  not  jiii> 
tify  one  in  defending  himself  with  a  knife,  unless  the  use  ol 
the  knife  was  absolutely  necessary  at  the  time,  either  to  sarc 
his  own  life,  or  to  prevent  some  great  bodily  injury  beinj 
done  to  his  person.  A  man  has  no  right  to  use  a  knife,  ii 
order  to  prevent  a  person  from  whipping  him  with  his  fists, 
unless  there  should  be  a  reasonable  ground  for  the  belief  ibat 
the  assailant  was  about  to  commit  a  serious  personal  injnrj 
upon  him  at  the  time.  The  party  using  a  weapon,  to  be  jol' 
tifiable,  must  act  under  a  reasonable  apprehension  that  grcal 
bodily  harm  is  about  to  be  done  him  ;  otherwise  he  is  not  jofr 
tifiable.     If  these  parties  proposed  to  go  into  a  fight,  aad 


ATLANTA,  AUGUST  TERM,  1860.  415 

McAfi«e  tw.  The  Siaie  of  Georgia. 


McAfee,  instead  of  a  fair  fight,  met  the  other  party  and  stab- 
bed, and  fought  with  a  knife  instead  of  his  fist,  and  stabbed 
William  O.  Fincher;  under  this  state  of  facts,  3'ou  ivould  be 
authorized  to  find  the  defendant  guilty.  If  a  party  use  a  knife 
and  cut  another,  it  must  appear  that  it  was  necessary  for  tbo 
purpose  of  preventing  serious  persoikal  injury  at  the  time,  or 
the  party  so  using  the  knife  will  be  guilty  of  stabbing.  It 
a  party  go  into  a  fight  with  a  knife  drawn,  pretending  to  bo 
going  into  an  ordinary  fight — or,  in  other  words,  if  two  men 
go  into  a  fight  willingly,  and  one  arms  himself  before  going 
into  the  fight,  and  stahs  hi^  antagonist,  this  would  be  taking 
undue  advantage,  and  wouKl  authorize  the  Jury  to  find  iho 
party  thus  taking  advantage,  guilty.  If  two  parties  enter 
into  an  equal  contest,  both  willing  to  fight,  and  one  prepare 
a  knife  and  stab  his  antagonist,  this  would  be  a  case  of  stab- 
bing ;  because,  under  sucii  a  state  of  facts,  the  party  would 
have  no  right  to  use  such  a  weapon. 

'"The  throwing  of  the  hammer  or  brickbats  after  the  stab- 
bing— if  they  were  so  thrown — or  the  drawing  of  the  knife  by 
the  other  Fincher  after  the  stabbing — if  it  was  after  the 
stabbing — affords  no  justification  for  the  defendant  stabbii^ 
William  0.  Fincher.     Was  the  stabbing  done,  at  the  time  it 
was  done,  necessary  for  McAfee's  self-defence  ?     If  so,  he 
was  justified;  otherwise,  he  was  not.     If,  as  the  defendant 
insists,  the  rocks  and  hammer  were  thrown  at  him  before  the 
stabbing,  this  might  justify  the  defendant,  provided  the  proof 
ehuws  that  there  was  a  common  purpose  among  the  partieii 
(iiiclading  William  O.  Fincher)  to  do  the  defendant  some  great 
bodily  harm.     This  is  all  for  your  consideration.     You  arc 
to  determine,  from  all  the  testitnony  in  the  case,  whether  the 
defendant  is  guilty  or  not.     1  intimate  no  opinion  as  to  what 
I  may  think  has  been  proved  in  this  case.     The  whole  mat- 
ter is  for  your  determination ;  and  as  you  think  the  testimony 
will  authorize,  so  you  will  find." 
The  Jury  returned  a  verdict  of  guilty  against  the  defendant. 
Whereupon  counsel  for  the  defendant  moved  to  arrest  the 
Judgment  in  said  case  on  the  ground : 

"That  the  defendant  was  tried  on  the  4th  day  of  May, 
daring  the  week  immediately  following  the  fifth  Slonday  m 
April,  and  intervening  between  the  fourth  Monday  in  April  - 
and  the  first  Monday  in  May  ;  the  Court  not  being  adjourned 
to  said  time  of  trial,  and  no  Jury  being  drawn  for  said  wedk 
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during  which  said  trial  took  place,  and  that  said  trial 
kad  at  a  time  unauthorized  by  law.*' 

To  this  ground  of  the  motion,  the  Judge  adds,  by  way  of 
explanation  and  qualification,  that  during  said  iotcryening 
week,  and  previous  to  the  trial,  counsel  for  McAfee  stated  to 
&e  Court  that  whenever  it  would  suit  the  convenience  of  the 
Court  to  try  McAfee,  he  was  ready,  and  that  no  objection  to 
the  time  of  trial  was  made  at  the  time. 

The  Court  refused  to  arrest  the  Judgment,  and  defendant 
excepted. 

Counsel  also  moved  for  a  new  trial  of  said  case,  on  the  fol- 
lowing grounds : 

1st.  Because  the  Courc  permitted  the  State  to  prove  that 
defendant  had  a  quarrel  or  difficulty  with  Fuller  and  others 
on  the  same  day  of,  and  previous  to,  the  stabbing— defendant 
objecting  at  the  time  and  as  before  stated. 

2d.  Because  the  Court  erred  in  permitting  the  witnesses 
to  exculpate  themselves  as  before  stated. 

8d.  Because  the  Court  erred  in  the  charge  as  given,  and 
herein  before  set  forth. 

4th.  Because  the  Court  was  improperly  holden,  and  the  de- 
fendant was  tried  and  convicted  contrary  to  law. 

6th.  Because  the  verdict  of  the  Jury  was  contrary  to  Law, 
and  against  the  evidence,  and  decidedly  against  the  weight 
and  preponderance  of  the  evidence,  and  without  evidence  to 
Mpport  it. 

6th.  Because  of  the  newly  discovered  evidence  of  Lett 
Qordy,  James  Maloy  and  W.  P.  Hackney — ^whose  testimony 
was  unknown  to  defendant  or  his  counsel  until  after  the  trill 
— by  whom  the  defendant  can  prove : 

^^That  when  defendant,  on  the  same  day,  and  prior  to  the 
atabbing,  went  into  the  barber's  shop  to  get  shampooed,  that 
James  Fuller  said  to  him,  ''God  damn  you,  if  you  will  come 
oat  here,  I'll  shampoo  you,''  and  that  William  O.  Fincher 
said  to  Fuller,  ''Jim,  if  you  can't  I  can,  God  damn  him;" 
that  when  defendant  was  told  not  to  go  out  to  where  Faller, 
the  two  Finchers,  Johns  and  Carson  Inman  were  with  their 
sticks,  that  defendant  replied  that  he  had  got  out  of  their 
way  two  or  three  times  that  day,  and  that  he  could  not  be 
ran  over  bv  a  crowd  of  men ;  that  a  few  minutes  before  the 
•tabbing,  William  0.  Fincher  had  a  blade  of  a  knife  open  in 
hiB  lefb  eoat-pocket,  and  Hackney'a  attention  was  ealled  to  it 
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by  Maloy,  and  Hackney  told  Johns  to  mako  Finchcr  shnt  up 
his  knife/* 

This  ground  was  supported  by  the  affidavits  of  Gordy, 
Maloy,  Ilackney  and  the  defendant. 

The  presiding  Judge  adds,  that  Gordy  and  Maloy  both 
were  subpoenaed  in  behalf  of  defendant,  and  were  in  attend- 
ance upon  the  Court,  although  the  defendant's  counsel  stated 
that  they  had  not  conferred  with  eiihcr  of  the  three  witnesses, 
Gordey,  Maloy  or  Ilackney. 

The  Court  overruled  the  motion  for  a  new  trial. 

Error  is  assigned  upon  the  decision  of  the  Court,  refusing 
to  arrest  the  Judgment,  and  refusing  to  grant  the  new  trial, 
as  moved  for. 

J.  A.  Glenn,  for  the  plaintiff'  in  error. 

Johnson,  Solictor  General,  by  W.  K.  Moore,  for  the  de- 
fendant in  error. 

B}f  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

After  conviction,  defendant's  counsel  moved  in  arrest  of 
judgment,  on  the  ground  that,  at  the  time  of  his  trial,  the 
Court  was  holdeu  without  authority  of  Law,  and  its  proceed- 
ings, therefore,  void. 

The  Statute  prescribing  the  time  for  the  sitting  of  the  Su- 

Eerior  Court  in  Whitfield  county,  provides  that  it  shall  be 
olden  on  the  fourth  Wednesday  in  April,  and  the  first  Mon- 
day in  May,  and  on  the  fourth  Monday  in  October,  and  first 
Monday  in  November  of  each  year.  By  another  Statute  it 
is  provided  that  "  the  Judge  of  the  Superior  Court  of  W  hit- 
field  county  is  authorized,  and  required,  to  draw  a  panel  of 
Girand,  and  a  panel  of  Petit  Jurors  for  each  week  of  Whit- 
field Superior  Court,  so  long  as  the  same  shall  continue,  for 
tho  space  of  two  weeks."  In  the  present  year,  there  were 
five  Mondays  in  the  month  of  April.  The  crowded  state  of 
the  dockets  indicated,  as  the  result  proved,  that  the  business 
of  the  Term  could  not  be  disposed  of  in  two  weeks,  and  the 
Judge,  at  the  end  of  the  first  week,  caused  this  entry  to  be 
made  on  the  Minutes :  ''  The  Court  took  a  recess  until  next 
Monday  morning,  10  o'clock." 
13ie  Juries  drawn  and  impanneled  for  the  first  week  were 
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retaiucd  for  the  service  of  the  week  commencing  with  the 
fifth  Monday  in  April. 

The  Court  below  overruled  the  motion,  and  counsel  for  de- 
fendant excepted. 

One  position  assumed  in  support  of  this  motion  is,  that  the 
Court  could  not  be  holdcn  during  the  week  intermediate  the 
weeks  commencing;  on  the  fourth  Monday  in  April,  and  the 
first  Monday  in  May,  because  the  Law  specifies  only  those 
two  days.  It  is  apparent  that  the  same  rigid,  literal  con- 
struction would  limit  each  Term  of  the  Court  to  two  days, 
with  an  intervening  week.  The  language  of  the  Statute  is, 
on  the  fourth  Monday  in  April,  and  first  Monday  in  May. 
If  the  Court,  in  tho.se  years  wherein  April  has  but /our  Mon- 
days, may  sit  on  all  the  days  following  Monday  in  the  week 
wherein  the  fourth  Monday  occurs,  why  not  in  ihose  wherein 
April  h'ds  Jive  Mondays,  sit  on  all  the  juridical  days  interven- 
ing between  the  fourth  Monday  of  April  and  the  first  of 
May?  There  is  nothing  in  the  Statute  prohibiting  such  a 
session,  nor  any  express  limi'ation  of  the  entire  term  to  two 
weeks.  In  the  absence  of  such  a  limitation,  or  rather  of  any 
limitation,  a  Court,  once  regularly  organized,  may  sit  from 
day  to  day,  or  from  week  to  week,  until  its  business  shall  be 
accomplished.  The  Court  was  regularly  and  legally  in  ses- 
sion. 

But  it  was  argued,  that  if  in  session,  it  was  without  a 
Jury  legally  constituted;  because  the  week  for  which  the  first 
set  of  Jurors  was  drawn  and  empanneled  had  expired.  The 
Law  does  not  disqualify  a  Juror  from  serving  more  thiin  one 
week  in  that  Court.  It  extends  to  him,  at  most,  nothing 
more  than  a  privilege  of  exemption  after  one  week's  service; 
but  that  being  a  personal  privilege,  may  be  waived,  and  in 
this  case  it  was  waived  by  all  the  Jurors. 

Besides  the  statement  of  defendant's  counsel  during  that 
week,  that  the  defendant  was  ready  for  trial  whenever  it 
suited  the  Court's  convenience  to  try  him,  together  with  the 
omission  to  challenge  the  array,  waj3  a  waiver  of  all  exception 
on  this  ground. 

Counsel  moved  for  a  new  trial  on  sundry  grounds,  which 
having  been  refused,  they  excepted  on  each  ground. 

It  is  said  the  Court  erred  in  permitting  the  prosecuting 
officer  to  give  in  evidence  circumstances  attending  a  previous 
difficulty  between  the  parties,  on  the  same  day.     Before  diis 
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iras  done,  or  attempted  by  llie  St:ito,  jlofcndaiit  had  given 
evidence  relative  to  that  previous  diHic-ulty.  The  evidence 
offered  by  the  State  was  to  su[ij)ly  oinirs>ion.s  touching  that 
difficulty — to  add  omitted  portions  of  tlir  /v^  jcatcp^  so  as  to 
render  perfectly  intelligible  what  tlii;  dHViidant  ha<l  imper- 
fectly brought  to  the  cognizance  of  the  Jury.  Upon  his 
objection,  the  Court  gave  liiin  ilie  option  <»f  withdrawing  what 
had  been  admitted,  or  submitting  to  have  what  he  had  omitted 
received.  He  did  not  withdraw,  and  the  Court  adniitted  the 
entire  history.  If  a  party  put  in  evidence  matter  not  perti- 
nent or  relative  to  the  issue,  he  d(»es  so  at  tlie  peril  of  having 
all  put  in  by  the  other  party  that  may  be  necessary  to  ex- 
plain what  he  has  thrust  before  the  Jury.  It  is  on  tiie  same 
principle  that  a  pariy's  sayings  may  be  evidence  for  himself, 
if  his  adversary  have  proven  a  part  of  what  he  said  in  the 
same  conversation. 

Secondly.  It  is  urged  that  tlie  Court  erred  in  permitting 
two  of  the  witnesses  to  exculpate  themselves.  I  am  at  a  Ioa» 
to  understand  from  what  they  were  suppo.-ed  to  exculpate 
themselves,  unle.«s  it  be  from  an  imputation  involved  in  de- 
fendant's eifort  to  prove  a  eoiispiraey  betwei^n  those  witnesses 
and  the  prcsecutor,  to  do  him  :?ouie  bodily  harm  ;  and  in  thi^ 
view,  it  wa«  but  rebutting  his  evidence,  antl  I  hey  were  com- 
petent witnesses. 

Thirdly.  Exception  is  taken  to  the  charge  of  the  Court, 
as  obji'cted  to  on  the  motion  for  a  new  tri.:!.  \Vc  deem  it 
unnecessary  to  review  these  objeciions  in  'lelail;  they  are 
niuncrou.s  and  have  been  well  considere«l.  It  is  enough  to 
«iy,  vc  have  carefully  looked  into  the  charge,  and  see  noth- 
ing there  of  which  ilefendant  has  cause  to  complain.  It  may 
be  that,  in  speaking  of  a  man's  right  to  defend  himself  by 
u»ing  a  knife  or  dirk  against  om-  who  attempted  to  *'whip 
him  with  his  fijtt^''  the  Court  ti»o  much  restricted  the  right 
of  «elf-defence ;  but  that  ^wa^  not  «lefendant's  case.  What 
his  case  was,  we  shall  presently  indicate,  in  considering  an- 
other exception. 

The  fourth  exc( option  we  have  considen-d  in  disposing  of 
the  motion  in  arrest  of  judgment. 

The  fifth  exception  is,  ihat  the  verdict  is  contrary  to  Lair 
•n<i  to  the  evidence,  and  decidedly  against  the  weight  of  evi- 
dence. 
The  Law  governing  theca^e  prohibitH  a  person  from  ^^stab- 
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bing  another,  except  in  his  own  defence,  with  a  sword,  dirk, 
knife,"  &c. 

According  to  the  evidence,  these  arc  the  facts  of  defend- 
ant's case  :  One  Fuller  had  run,  or  staggered  against  de- 
fendant, who  pushed  him  off.  Prosecutor  standing  bj,  and  ad- 
dressing Fuller,  said,  "Jim,  doyou  take  that?*'  or,  "I  would 
not  take  that,"  but  said  nothing  to  defendant.  Defendant 
said  to  prosecutor,  ''Do  you  take  it  up?*'  Prosecutor — "I 
would  as  soon  as  not/'  Defendant  (throwing  off  his  coat,) 
•* Here's  at  you."  The  parties  then  simultaneously  ap- 
proached each  other,  and  both  struck  about  the  same  time — 
prosecutor  with  his  fist,  (having  no  weapon  at  all,  not  even  a 
cane,)  defendant  from  first  to  last  striking  with  a  knife,  and 
inflicting  upon  prosecutor's  person  four  or  five  stabs.  Here 
was  a  distinct  agreement  to  fight,  defendant  showing  at  least 
as  much  willingness  as  the  other.  Having  agreed  to  fight, 
his  first — his  every  blow  inflicted  a  serious  stab  upon  the 
person  of  an  unarmed  antagonist.  This  was  not  self-defence, 
in  contemplation  of  Law. 

The  Law  and  the  evidence  both  sustain  the  verdict  of  the 
Jury. 

The  last  exception  is,  to  the  refusal  of  the  Court  to  grant 
a  new  trial,  because  of  newly  discovered  evidence. 

Numerous  rulings  of  this  Court,  here  cited,  made  it  obli- 
gatory on  the  Court  below  to  refuse  a  new  trial  on  this  ground, 
for  the  following  reasons:  Due  diligence  had  not  been  used; 
two  of  the  witnesses  relied  upon  having  been  subpensed  by 
defendant,  and  being  in  attendance ;  and  the  third  testifying 
to  the  same  facts  as  themselves.  By  interrogation  of  them, 
defendant  or  his  counsel  could  have  ascertained  what  they 
knew  as  well  before  as  after  the  trial.  The  testimony  was 
cumulative  only,  tending  to  prove  a  conspiracy  against  de- 
fendant, of  which  there  was  some  testimony  before  the  Jury. 
It  does  not  go  to  the  extent  of  showing  that  the  facts  newly 
discovered  had  been  communicated  to  the  defendant  before 
the  stabbing.  It  would  not  probably,  and,  in  the  opinion  of 
this  Court,  should  vot^  have  varied  the  result,  had  it  been  be- 
fore the  Jury.  Roberts  VH,  The  State,  Zrd  Ga.  iJ.,  322; 
M<mroe  vs.  The  State,  C)th  Ga,  72.,  So ;  Giles  vs.  The  State^ 
6<A  Ga.  22.,  276 ;  Beard  et,  al  vs.  Simmon,  9eA  Ga.  72.,  4; 
Berry  vs  The  State,  10th  Ga.  72.,  511 ;  Carrvs.  The  State, 
lUh  Ga.  R.y  858.    The  preyalent  practice  of  carrying  deadly 
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weapons  concealed  about,  the  person ;  the  greater  readinesA 
to  engage  in  fight,  produced  by  their  presence;  the  frequent 
cffosion  of  blood  upon  trivial  provocations,  and  the  frightful 
loss  of  life  among  us  in  this  day,  call  for  a  stern  enforcement 
of  the  Criminal  Law. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  ai&rmed. 


ROBERTS  v8.  GREEN. 

Iflhr  officer  arreMing  a  defendant  in  ca.  *a  take  bond  fur  lii«  appearance  at  the 
Court  to  which  the  ca.  »a.  is  returnuhlc.  on  a  certain  day,  which  is  nut  the 
day  appointed  fur  the  Killing  of  the  Court,  and  the  defendant  appear  on  the 
<iay  design Bted  in  theiM)nd,  but  after  the  time  appointed  for  the  holding;  of  the 
Court  and  alter  ii4  adjoiirumeui,  the  esecurity  i«  not  ret>poD:iible.  It  is  the  mis- 
uke  of  the  arresting  officer. 

Certiorari,  in  Whitfield  Superior  Court.  Decided  by  Judge 
Walker,  at  the  May  Term,  18G0. 

This  case  came  up  and  was  heard,  upon  the  following  state 
of  facts,  to- wit: 

Henry  McCard  was  arrested  by  virtue  of  a  capias  adsatia- 
faeiendumj  issued  from  a  Justice's  Court  of  Whitfield  county, 
in  favor  of  Isaac  W.  Roberts  against  said  McCard.  On  the 
Slliday  of  June,  1857,  McCard  gave  bond,  with  John  F. 
Green  as  his  security,  conditioned  for  the  appearance  of  Mc- 
Card "at  the  next  Inferior  Court  to  be  holden  in  and  for 
Whitfield  county  on  the  second  Monday  in  July  next,  then 
uid  there  to  stand  to,  and  abide  by  such  proceedings  as  may 
^  bad  by  said  Court,  in  relation  to  his  taking  the  benefit  of 
Ae  Act  for  the  relief  of  honest  debtors.'* 
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The  time  fixed  by  Law  for  liolding  the  Inferior  Court  of 
Whitfield  county  was  on  the  first  Monday  in  July,  at  which 
time  the  Court  was  actually  held,  and  during  the  Term,  the 
ca.  sa.  of  iioberts  against  McCard  was  called,  and  the  defen- 
dant not  appearing,  and  having  filed  no  schedule,  nor  made 
any  motion  to  take  the  in -ol vent  oath,  a  judgment  was  ren- 
dered on  his  bond  against  him,  and  the  said  Green  as  his  se- 
curity, for  the  amount  of  said  ca.  sa. 

On  the  second  Monday  in  July,  the  time  specified  in  his 
bond.  McCard  appeared  at  the  Court-house,  the  usual  and 
established  place  of  holding  said  Court,  and  was  informed  by 
the  Clerk  of  said  Court  that  he  was  too  late,  and  that  the 
Court  was  over,  having  mot  on  the  Monday  previous. 

A  fi  f a  issued  from  the  said  judgment  rendered  against 
McCard  and  Green,  which  was  levied  on  the  property  of 
Green  on  the  27th  of  February,  1858. 

At  the  July  Term,  18r)8,  of  said  Inferior  Court,  Green, 
the  security,  made  a  motion  to  set  aside  the  judgment  and 
fi  fa  on  the  grounds — 

1st.  Because  tliere  was  no  bond  in  Court  upon  which  said 
judgment  could  be  legally  signed  up. 

2d.  Because  the  bond  on  which  said  judgment  was  signed 
up,  was  returnable  to  Whitfield  Inferior  Court,  to  be  held  on 
the  2d  Monday  in  July,  1857,  at  which  time  no  Court  was, 
or  could  be  held  according  to  Law,  as  the  Law  fixed  the  1st 
Monday  in  July  as  the  time  of  holding  said  Court. 

Upon  hearing  this  motion,  the  Court  sustained  the  same, 
and  set  aside  said  judgment  and  fi  ta. 

Exceptions  were  taken  to  this  decision,  and  the  case  wis 
carried  to  the  Superior  Court  of  Whitfield  county  by  Certi- 
orari, and  on  the  facts  before  stated,  the  presiding  Judge  dis- 
missed the  Certiorari,  and  afllrmed  ihe  Judgment  of  the  In- 
ferior Court,  and  this  decision  of  the  Superior  Court  consti- 
tutes the  error  complained  of  in  this  case. 

John  M.  Jacksox,  for  the  plaintiff  in  error. 

Dabney,  by  J.  M.  Calhoun,  for  the  defendant  in  error. 

Bi/  the  Court, — Jenkins,  J.,  delivering  the  opinion. 

The  caB3  under  review  is  this:  The  plaintiff  in  error  having 
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a  judgment  against  McCanl,  sued  out  a  ca,  «^.,  and  caused  Mc- 
Card  to  be  arrested.  McCard  offered  to  give  bond  to  appear 
at  the  Court,  whence  the  ca.  m,  issued,  and  take  the  benefit  of 
the  Act  for  the  relief  of  insolvent  debtors,  and  tendered  the 
defendant  in  error  as  security.  The  Sheriff  having  him  in 
custody,  prepared  the  bond  which  was  executed,  and  the  de- 
fendant in  ca.  istK  <lisehar<;ed. 

The  condition  of  the  bond  was,  that  the  defendant,  Mc- 
Card, should  appear  at  the  next  Inferior  Court  for  Whitfield 
county,  "on  the  second  Monday  in  July  next,"  &c.  The 
time  appointed  for  the  holding  of  the  Court,  by  Law,  was  the 
Ist  Monday  in  the  same  nnmih,  and  it  was  then  actually  hoi- 
den.  McCard  not  appearing,  judgment  was  taken  against 
him,  and  the  defendant  in  error.  McCard  did  appear  at  the 
place  where  the  Court  is  holden  by  Law,  on  the  second  Mon- 
day in  July,  and  exhibited  himself  to  the  Clerk.  Is  the 
judgment  taken  against  the  security,  the  defendant  in  error, 
valid  ?  lie  did  what  he  undertook  in  his  bond  to  do — he 
caused  his  principal,  who  was  legally  in  his  custody,  to  ap- 
pear at  the  place  and  at  the  time  specified,  *ind  to  present 
Iiimself  to  a  ministerial  oflicer  of  the  Court,  to  which  the 
bond  was  returnable.  He  is  a  surety,  and  is  regarded  in- 
dulgently by  the  Law. 

It  i»  said  that  he  was  bound  to  know  the  Law — bound  to 
know  the  time  appointed  by  Law  for  the  hohling  of  the  Court. 
This  would  have  been  a  suffieicut  answer,  had  no  time  been 
stated  in  the  bond.  It  is  the  duty  of  the  arresting  oflicer  to 
take  the  bond.  The  defendant  under  arrest  must  satisfy  him 
to  procure  a  discharge  from  imprisonment.  The  bond  was 
executed  as  prepared  by  the  Sheriff.  The  mistake  was  his. 
Shall  he  or  the  security  suffer  the  consequences  of  the  mis- 
take? We  hold  with  the  Court  below,  whose  Judgment  we 
review,  and  the  Court  of  original  jurisdiction,  that  the  re- 
course of  the  party  injured  is  not  against  the  security. 

JUDGMENT. 

Whereupon,  it  is  considered  aiid  adjudged  by  the  Court, 
tbat  the  Judgment  of  the  Court  below  be  affirmed. 
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CHOICE  w.  THE  STATE  OF  GEORGIA. 

1.  C.  in  indicted  for  murder.  The  plea  of  insanity  is  interposed  :  7/c/^  That 
it  is  not  competent  to  prove,  by  u  subsequent  conversation  with  the  prisoner, 
that  he  was  insane  at  the  time  the  homicide  was  committed.  Neither  is  it  al- 
lowable to  pive  in  evidence  the  tests  that  were  applied  during  that  interview 
in  order  to  teat  prisoner's  sanity  at  the  time  the  act  was  done. 

2.  The  State  having  pruved  the  homicide,  from  which  the  Law  infers  ualire. 
cloiied.  The  defendant  pleads  insanity,  and  sup^virts  his  plea  by  |)roof.  The 
Stiite  may.  by  leave  of  the  Court,  then  ofler  ev'.dence  of  express  malice. 

9l  Witnesses  other  ihnn  experts  may  give  their  opinions  as  to  sanity  or  insanity, 
provided  they  be  accompanied  by  the  facts  upon  which  they  were  founded. 
Nor  IS  it  wrong  for  witnestses  to  state  that  the  prisoner  '*  appeared  to  be  drink- 
ing." 

4.  The  Court  is  not  obliged  to  have  the  testimony  taken  down  at  the  trial,  read 
over  to  medical  witnesses  to  enable  them  to  express  an  opinion  relatire  to 
the  sanity  or  insanity  of  the  accused.  Tho  proper  course  i*^  to  aak  their 
opinion  upon  the  facts,  hypotheticnily  stated. 

5.  It  is  not  error  in  the  Court  to  express  its  opinion  as  to  the  grade  of  the  of- 
fence made  by  the  case,  provided  it  is  not  done  in  the  way  of  direction;  and 
the  omission  or  refusal  of  the  Court  to  charge  the  Jury  upon  a  grade  of 
homicide  not  authorized  by  the  pleadings  and  proof,  is  not  error. 

0.  Family  and  neighborhood  reputation  is  not  admissible  to  prove  that  the  priBOO- 
er  was  permanently  injured  in  liis  mind,  by  reason  of  an  injury  which  he 
had  received. 

7.  If  the  condition  of  a  man's  mind,  when  unexcited  by  liquor,  is  capable  ol' 
distingui>hing  between  right  and  wrong,  reasoning  and  acting  rationally. aad 
ho  voluntarily  deprives  himself  of  reason  by  intoxication,  and  commits  an  of- 
fence while  in  that  conditton,  he  is  criminally  responsible  for  it. 

8.  *'  Nor  does  it  make  any  dilicrence  that  a  man,  either  by  former  injury  to  the 
head  or  brain,  or  cousiiiuiional  infirmity,  is  more  liable  to  be  maddened  hy  li- 
quor than  another  man.  If  he  has  legal  memory  and  discretion  when  sober, 
and  voluntarily  deprives  himselfof  reason,  he  is  responsible  for  his  acts  while 
In  that  condition.  But  if  a  man  be  insane  when  sober,  the  fact  that  he  ia- 
crea.<;ed  the  insanity  by  the  super-added  excitement  of  liquor,  makes  no  dil^ 
ference.     An  insane  man  is  irresponsible,  whether  drunk  or  sober." 

9.  The  discas^e  called  oiuomania  questioned. 

10.  An  inordinate  thirst  for  liquor,  produced  by  the  habit  of  drinting,  is  noei- 
cuse,  legally  or  morally,  for  the  consequences  resulting  from  the  indulgeoee 
oi  such  appetite. 

11.  M  )rjl  nsauiiy,  or  irru.-ipo'isiSility  for  crime,  from  an  inability  to  control  the 
will,  from  the  habit  of  indulgence,  controverted. 

12.  This  doctrine  has  no  foundation  in  the  Law,  and  the  conscionsnets  and 
con.si'ience  of  mankind  has  in  all  ages  been  opposed  to  it. 

13.  "If  a  man  has  capacity  and  reason  sufficient  to  enable  him  to  distingnilb 
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Iietwtff  n  right  and  wrun?,  nsin  the  particulnrantin  queMiun ;  if  he  ha.*  knowl- 
edge and  i'Oii»c'inu«iieys  tli:ii  th(*a('l  he  it*  doing  in  wroiiz,  and  wonld  de>iervtf 
puninhiitent,  he  im.  in  the  vyv  t^i'  the  Law.  of  Miund  mind  and  memory.''  -•  r.d 
tha  «ul>jei*t  of  puni>hitient. 

U.  The  0|iiii:unH  (Jicxpert^  i«ioiriiK'lcnl  tesiiiiiony  j  niid  when  the  experiencej 
h'jnir>ty  and  rnipartiuiity  ot'  the  \%'iliU's>c>  ure  uiiilonlitad,  tiu'ir  le>tit!iouy  in 
eriiillvd  lo^^ri'.it  wi-iu'ht  uiul  i'iMioidir:itiuii.  Xcli':..:!  it  i't  ao  aiilhurit.ilive  thil 
the  Jury  are  lioiitid  lo  Uv  ;:'»vrriit'<l  hy  it.  !t  i>  inliT.'l'.l  loaid  thfiii  in  corn 
ing"  to  a  forrcct  roni-liMinii  in  tin*  vu^v. 

15.  Where  the  verdict  i>  ftilly  >n»t:iin(.*d  hy  the  lo>liti'.i)riy.  ;ind  the  Law  of  the 
ca!>e  ha!»  been  eorrertly  adiiiin:slfrt>d.  thix  Court  will  n.'t  disturb  the  Unding 
and  jud^uienl.  cspei-iaily  in  a  cnuiiuul  ruse. 

Indictment  for  Murdor,  in  Fulton  Suporior  Court.  Tried 
before  Judge  Bull,  at  the  October  Tumi,  ISCl). 

At  the  April  Torixi,  l^i'AK  of  tlie  Superior  Court  of  Fultou 
county,  a  Bill  of  Indictment  >vas  found  and  filcMl,  charging 
William  A.  Choice  with  the  murder  of  Calvin  Webb. 

On  the  trial  of  said  indictment,  at  the  October  Term,  1859, 
the  following  testimony  was  introduced  and  submitted  to  the 
Jury,  to-wit : 

Evidcnee  on  part  of  the  jState. 
John  Casox  sworn,  says:  The  deceased  wa.s  killed  on  the 
31st  of  December  last;  witne.'^s  and  Mr.  Webb  were  walking 
together:  deceased  sai<l,  don't  >lioot;  witness  turned  and  sa\f 
prisoner  in  the  act  of  >hooting,  and  did  ^hoot  very  quickly; 
i\i  not  appear  like  he  was  going  to  shoot  immedia'ely  again, 
■md  did  not;  deceased  turned  to  witness  and  said,  I  am  a 
'learlman;  thinks  it  was  on  J>lst  December  last;  it  was  in 
the  County  of  Fulton  ;  tlie  shooting  took  place  near  the 
Trout  House,  in  the  city  of  Atlanta.  After  witness  and  d^ 
ceased  passed,  prisone-  came  on  after  them  and  stood  on  the 
ground  witness  and  di^eeascMl  had  passed  over;  witness  and 
deceased  were  about  forty  feet  from  the  corner  of  the  Pulbic 
Square,  next  the  Trout  House,  where  the  shooting  took  place; 
it  was  a  rainy  day.  Wlion  witness  first  saw  prisoner,  he  was 
standing  near  the  corner  of  the  Public  Sqmire,  next  the 
Trout  House.  The  reason  why  witness  turned  around  as  he 
Jind  the  deceased  were  walking  on  from  prisoner,  was,  that 
Ae deceased  said,  "don't  shoot;"  two  shots  fired.  There 
**»  nothing  said  by  ihe  parties  only  what  I  have  stated.  De- 
^^^f^j  when  shot,  turned  and  walked  back  toward  Davis^ 
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itore,  and  went  only  about  five  or  six  steps.  Witness  went 
to  the  deceased  when  he  fell ;  made  no  examination  as  to 
where  he  was  hit ;  called  to  others  to  come,  that  he  was  a 
dead  man;  docs  not  think  deceased  breathed  after  he  fell; 
did  not  sec  him  move  hand  or  foot.  Witness  saw  the  pistol 
discharged ;  does  not  know  what  kind  of  a  pistol  it  was ;  had 
one  barrel,  but  shot  twice.  The  wound  was  in  the  right  part 
of  the  breast,  near  the  right  shoulder;  thinks  it  was  in  the 
right  shoulder,  but  not  positive;  does  not  think  deceased 
lived  more  than  one  minute  after  the  firing  of  the  pistol.  At 
the  time  of  the  shooting,  deceased  was  walking  nearest  to  the 
fence  around  the  Park,  or  Public  Square.  This  was  in  De- 
cember, 1858. 

Cro88-examinatio)i :  Did  not  sec  Mr.  Choice  at  all  until  after 
deceased  spoke ;  had  passed  the  corner,  but  did  not  see  prisoner 
when  they  passed ;  was  not  walking  very  fast.  Witness  and 
deceased  were  crossing  from  the  Trout  House  when  witness  first 
saw  prisoner ;  he  was  on  the  plank  walk ;  does  not  know  any- 
thing Mr.  Choice  said  before  Mr.  Webb  said,  don* t  shoot; 
thinks  Mr.  Choice  had  a  hat  on — not  positive ;  did  not  see  Mr. 
Choice  until  he  got  to  the  corner ;  docs  not  know  how  he  got 
there ;  did  not  hear  Mr.  Choice  say  anything.  Deceased  was 
carrying  an  umbrella  over  witness ;  they  were  walking  elbow 
to  elbow,  but  not  locked  arms.  Mr.  Choice  stood  pretty  firm; 
did  not  see  him  reeling ;  looked  at  prisoner  only  one  or  two 
minutes ;  saw  him  fire  the  pistol.  Choice  was  a  stranger  to 
witness.  It  took  place  at  about  as  public  a  place  as  any  in 
the  city  of  Atlanta ;  public  open  place  all  around  ;  about  20 
or  30  steps  from  where  prisoner  was  standing  to  the  Trout 
House;  about  the  same  distance  to  the  Atlanta  Hotel;  did 
not  know  to  whom  deceased  spoke,  when  he  said,  don't  shoot; 
deceased  had  to  look  back  to  sec  prisoner ;  saw  no  other  per- 
sons in  the  street  at  the  time,  only  Choice  and  deceased. 
Witness  and  deceased  were  passing  on  toward  the  Shed;  pris- 
oner had  no  umbrella  over  him ;  heard  no  sound  from  him ; 
did  not  even  hear  his  voice. 

Re-examined  hy  the  State :  When  witness  turned  at  the 
time  of  shooting,  he  turned  to  the  right ;  at  this  time  pris- 
oner had  the  pistol  aimed,  and  fired  very  quick. 

Dr.  J.  F.  Alexander,  sworn,  says :  Saw  deceased  after  he 
was  killed;  examined  the  wound  upon  him;  there  was  only 
one  wound — that  of  a  ball  fired  from  a  gun,  or  pifltol,  or 
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something;  it  took  effect  in  tho  right  breast,  ju^!lt  about  the 
shoulder;  entered  the  cavity  of  the  chest:  thinks  the  sever- 
ing of  the  large  arteries  by  the  entering  of  the  ball  caused 
deceased's  death.  The  examination  was  made  on  the  same 
day  of  the  killing;  this  was  in  Docember,  1858;  the  wound 
was  mortal;  thinks,  from  the  wound,  death  would  take  place 
in  a  few  seconds ;  there  was  no  other  wound  upon  deceased. 
This  occurred  in  Fulton  county. 

Cross-examined :  First  saw  deceased  on  that  day  about  10 
o'clock ;  it  was  raining.  There  is  a  disease  called  Monomania, 
or  Diphsomania,  caused  by  using  intoxicating  drinks;  looks  on 
Mania  as  always  the  same ;  but,  the  exciting  cause  be  what  it 
may,  would  draw  a  diffcrenco  in  an  act  caused  by  Mania,  pro- 
duced by  intoxicating  drinks,  and  by  drunkenness.  A  blow  up- 
on the  head,  so  as  to  fracture  the  brain  or  produce  a  severe  con- 
tusion, may  produce  '* elision'*  in  the  brain,  so  as  to  act  as  a 
predisposing  cause  to  insanity:  an  attack  of  insanity  always 
presupposes  a  recurrence  again:  every  attack  increases  the 
severity  of  them.  Insanity,  during  a  relapse,  is  as  when  first 
brought  on,  and  reason  is  as  mucli  destroyed.  When  this 
madness  and  raving  is  produced  by  the  use  of  liquor,  the 
liquor  is  merely  an  exciting  cause.  An  attack  produced  by 
the  exciting  cause  produces  unconsciousness,  the  same  as  the 
attack  produced  first  by  the  blow  or  contusion.  This  disease 
of  the  brain  is  liable  to  relapse  by  causes  over  which  the  pa- 
tient has  no  control.  An  act  done  in  a  relapse  state  is  the 
act  and  deed  of  an  insane  man,  and  not  of  a  drunken  man. 
Frequently  an  increased  severity  of  the  attack.  Elision  is 
caused  by  concussion,  or  any  violent  blow. 

An  act  committed  during  relapse,  if  insanity,  through  li- 
quor, was  the  exciting  cause,  it  was  the  act  of  an  insane  man, 
and  not  of  a  drunken  man.  A  man  in  this  state  of  insanity, 
though  produced  by  liquor,  is  unconscious  of  right  and  wrong. 
Stupor  is  apt  to  follow  an  act  of  excitement,  and  when 
aroused  from  that  state,  is  unconscious  of  what  has  taken 
place.  When  he  has  fallen  into  stupor  from  one  of  these  at- 
tacks, and  aroused,  is  apt  to  be  unconscious  of  what  occur- 
red; when  he  has  been  aroused  from  this  stupor,  and  is  im- 
Gonscious  of  what  has  occurred,  it  is  evident  that  he  has  had 
«i  attack  of  insanity ;  when  it  is  known  that  he  is  subject  to 
such  attacks,  any  moral  depressing  cause  will  be  likely  to 
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bring  on  a  relapse  of  insanity,  such  as  disappointment  in 
business,  &c. 

Re  examined  by  the  State :  Oinomania  is  different  from  Ma- 
nia-a-potu:  the  latter  is  caused  by  strong  drink  alone.  When 
thus  produced,  he  is  unconscious  of  what  he  does;  and  if  aman 
is  conscious  of  what  he  says,  it  is  evident  that  he  is  not  labor- 
ing under  Oinomania  or  insanity.  A  man  laboring  mider 
Monomania  cannot  connect  events,  &c.  It  is  only  when  the 
sense  of  danger  is  the  cause  of  insanity,  that  the  patient  has 
the  dread  of  danger.  When  a  patient  gives  evidence  of  a 
sense  of  danger,  it  is  an  evidence  that  he  is  not  in  a  state  of 
Mania.  A  person  insane  is  unconscious  of  danger;  and  showing 
a  sense  of  danger,  is  evidence  that  lie  is  not  insane.  The  prin- 
cipal symptoms  are  a  total  loss  of  mind.  There  is  no  speciea 
of  insanity  in  which  a  man  can  talk,  and  think,  and  act  co- 
herently, except  in  Monomania.  If  a  man  talks,  acts  and 
thinks  coherently,  that  is  the  highest  evidence  that  ho  is  not 
insane.  A  man  afUicted  with  Monomania  cannot  recollect 
and  narrate  things  and  acts  coherently.  If  a  man  can  do 
this,  it  would  be  one  of  the  highest  evidences  that  he  was  not 
insane ;  might  remember  facts,  but  could  not  recollect  and 
narrate  them  in  the  order  in  which  they  occurred ;  could  not 
reason  upon  them,  and  could  not  be  reasoned  with,  so  that 
his  conduct  could  be  cont'  oiled  by  argument  of  others.  There 
are  always  physical  appearances  of  insanity:  the  eye  is  the 
greatest  index.  A  man  who  is  accustomed  to  it,  can  tell 
when  a  man  is  afflicted  with  insanity.  Where  you  find  anj 
one  under  the  influence  of  drink,  is  raging  and  raving,  he  u 
predisposed  to  insanity,  and  might  be  brought  on ;  liquor  is 
the  proximate  cause,  and  the  constitutional  or  accidental  pre- 
disposition is  the  remote  cause.  Extreme  drunkenness 
causes  deep  stupor.  If,  on  awakening,  the  person  shows  a 
recollec  ion  of  what  took  place  before  the  stupor,  this  would 
be  an  evidence  that  it  was  not  insanity ;  when  recovering  from 
stupor,  a  person  is  as  oblivious  as  from  insanity.  However 
drunk  a  man  may  be,  he  will  understand  something  you  may 
say  to  him ;  but  if  insane,  he  will  not.  One  of  the  symptoms 
of  Diphsomania  is  thirst  for  drink — an  irresistible  thirst  for 
drink.  If  the  causes  which  rendered  the  person  insane  were 
those  of  danger,  it  would  be  almost  certain  for  the  patient 
to  be  sensible  of  danger  in  cases  of  relapse.  Much  that 
witness  has  said  in  reply  to  Solicitor  General,  has  been  in 
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reference  to  Mania  generally.  When  witness,  in  reply  to 
Solicitor  General,  said  that  an  insane  peri^on  could  not  rea- 
son, he  did  not  mean  to  say  that  he  could  not  have  ideas. 
Insane  persons  generally  exhibit  a  good  deal  of  cunning 
and  shrewdness.  Insanity,  in  its  types  and  symptoms,  differ 
as  subjects  differ;  cannot  lay  down  general  symptom**.  The 
fact  that  a  person  exhibits,  or  seems  to  exhibit,  shrewdness, 
does  not  rebut  the  idea  that  he  is  insane,  and  irresponsible. 
Insane  persons  commonly  sing  songs,  speak  speeches,  and 
then,  when  told  of  it,  be  perfectly  unconscious.  The  songs 
and  speeches,  they  have  learned  when  sane.  Insane  persons 
frequently  exhibit  a  physical  power  when  thoy  have  no  moral 
power;  insane  persons  know  that  fire  will  burn  a  house,  a 
pistol  will  shoot,  but  not  sensible  of  the  criminality  and 
moral  wrong,  and  will  show  a  disposition  to  use  them.  A 
person  acting  under  the  influence  of  Mania,  as  described  by 
the  witness,  his  acts  will  apparently  be  the  resuU  of  con- 
sciousness, and  a  distinction  between  right  and  wrong,  when 
the  fact  of  being  so  is  entirely  the  reverse.  A  man  cannot 
be  drunk,  unless  from  the  effects  of  liquor;  and  if  from  drugs, 
it  is  insanity.  Persons  afflicted  by  excessive  use  of  intoxi- 
cating drinks,  give  evidence  of  fear  and  apprehension. 

James  R.  Jack  sworn,  says:  The  killing  took  place  on  the 
Slst  December,  18r)8,  between  10  and  11  o'clock.  Witness* 
attention  wjis  first  attracted  by  the  fire  of  a  pistol ;  witness 
was  in  the  store  of  J.  C.  Davis;  witness  looked  down;  saw 
Mr.  Choice  down  there;  saw  Mr.  Cason  to  the  right  of  Mr. 
Choice,  and  at  the  same  time  saw  Mr.  Webb  walking  off  from 
Mr.  Choice.  Witness  looked  down  to  the  Trout  House  to 
see  who  he  was  shooting  at;  saw  Mr.  Choice  with  his  pistol 
presented  at  deceased ;  saw  deceased  step  some  two  or  three 
steps  after  first  fire;  stepped  off  the  plank  walk  and  looked 
hack  at  Mr.  Choice ;  stepped  two  or  three  steps  on  toward 
the  Atlanta  Hotel.  W^hen  deceased  had  stepped  one  or  two 
steps,  ho  looked  back,  and  Mr.  Choice  fired  the  second  time 
It  him,  and  hit  him  somewhere  about  the  right  shoulder; 
when  prisoner  fired,  and  ball  struck  deceased,  it  staggered 
him,  and  deceased  turned  around  facing  the  store,  made  one 
or  two  steps,  and  said,  I  am  a  dead  man ;  he  commenced  got- 
tinff  weak  in  his  right  leg,  and  fell  on  his  face  inside  his  um- 
brala;  prisoner  still  stood  there  with  his  pistol,  and  moved 
H  aromid  as  deceased  walked.     After  deceased  fell,  prisoner 


480  SUPRBMB  COURT  OF  GEORGIA. 


Choice  vs.  The  State  of  Georg^ia. 


dropped  his  arm  he  had  his  pistol  in,  and,  as  he  stepped  c/Sj 
hung  his  head  and  put  his  hand  up  to  his  face.  Some  one 
came  running  down  the  street,  went  toward  prisoner,  when 
prisoner  stopped,  and  moved  his  pistol  around  for  him  to  come 
on.  After  the  man  stopped,  prisoner  went  on,  stopped  on 
the  side-walk,  and  Maj.  Nickcrson  said  something  to  him; 
he  waived  his  pistold  at  him,  and  went  on  down  the  street  on 
the  side-walk ;  walked  on  down  the  street  some  thirty  or  forty 
yards,  and  turned  out  into  an  alley  below  where  Masonic  Hall 
is  now  being  erected ;  the  alley  is  some  twenty  or  thirty  yards 
from  the  Trout  House;  the  alley  is  some  twenty  or  thirty 
yards  from  the  Trout  House ;  turned  up  the  alley ;  it  is  a 
private  place.  The  first  witness  saw  of  prisoner  on  the  morn- 
ing of  the  difficulty,  he  was  coming  down  the  steps  at  Mr. 
Ennis'  bar-room;  did  not  see  deceased  and  Mr.  Cason;  it 
was  between  the  firing  of  the  pistols  about  as  long  as  a  man 
could  walk  ten  or  twelve  steps ;  deceased  was  going  from 
prisoner  when  the  second  fire  was  made ;  witness  was  about 
seventy  feet  from  prisoner  at  the!  second  firing ;  the  second 
fire  was  a  deliberate  aim ;  seemed  to  be  very  particular  to 
take  aim. 

Cross-examined:  When  he  speaks  of  coming  down  steps^ 
he  means  steps  on  side-walk ;  when  he  first  saw  him  he  was 
going  down  Decatur  street,  and  when  he  fired,  he  continued 
to  walk  crosswise  down  same  street ;  did  not  hear  anything 
prisoner  said;  he  did  not  seem  to  be  saying  anything;  just 
carried  his  pistol  along  in  his  hand;  did  not  try  to  hide  it  at 
all ;  walked  as  firmly  as  he  ever  saw  him ;  had  no  umbrella 
over  him ;  carried  his  pistol  along  in  regular  sort  of  way ; 
had  on  common  cloth  coat,  (dark.)  Last  witness  saw  of  bun 
until  arrested,  was  at  alley ;  walked  through  the  mud  across 
the  street;  saw  the  crowd — the  mob;  it  was  a  very  large 
crowd;  made  great  noise;  the  crowd  was  around  the  fence 
about  fifteen  feet  from  the  Calaboose ;  they  were  around  there 
some  hour  or  so ;  thinks  at  the  time  of  the  shooting,  that 
it  had  quit  raining;  when  prisoner  fired  he  was  quarter  across 
the  street,  and  got  on  the  side-walk,  nearly  opposite  the  la- 
dies' entrance  in  the  Trout  House ;  when  he  got  on  the  side- 
walk, prisoner  walked  fast;  heard  some  of  those  who  were 
around  the  Calaboose  hallooing,  hang  him !  hang  him ! 

Thomas  Gannon  sworn,  says:  The  killing  took  place  in 
the  county  of  Fulton,  81st  day  of  December,  1868.    Saw 
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prisoner  coining  from  Atlanta  Hotel  to  Trout  Ilonsc ;  came 
within  seven  or  eight  steps  of  Mr.  Webb ;  took  his  pistol 
from  his  coat  pocket  and  elevated  it  and  shot  deceased  right 
over  his  right  shoulder;  second  shot  that  he  fired  was  about 
throe-fourths  of  a  moment ;  at  the  same  time,  deceased  step- 
ped oflf  the  walk  towards  the  Atlanta  Hotel ;  thinks  second 
shot  took  effect;  deceased  went  off  about  twelve  or  fifteen 
steps  and  fell  to  the  ground ;  Mr.  Choice  came  from  where 
he  stood  at  the  time  he  shot  him,  and  passed  by  the  Trout 
House  to  the  next  dwelling-house ;  turned  from  there  across 
to  the  other  street  through  the  back  lot.  Deceased  and  Ca- 
son  were  walking  towards  the  Passenger  Depot;  prisoner 
was  coming  from  the  Atlanta  Hotel  bar-room,  and  came  up 
within  about  thirteen  steps  from  the  walk  that  leads  from  the 
Trout  House  to  the  Passenger  Depot;  when  he  fired  first, 
deceased  and  Mr.  Cason  were  coming  up  from  the  City  Hotel, 
and  turned  at  the  Trout  House  to  the  Passenger  Depot;  saw 
prisoner  come  out  of  the  bar-room  of  Ennis'  a  short  time  be- 
fore the  difficulty.  Witness  was  standing  at  the  door  of  the 
Trout  House,  about  twenty-five  or  thirty  steps  off. 

Cro9S- examination :  When  ho  first  fired  he  was  about  thir- 
teen steps  from  him,  and  walked  six  or  seven  before  the  sec- 
ond fire,  further  off;  Mr.  Choice  did  not  walk  any  nearer  to 
Mr.  Webb,  but  continued  in  the  same  direction;  Mr.  Choice 
had  a  wild,  excited  look;  seemed  really  very  much  excited j 
prisoner  crossed  the  street,  after  he  fired,  to  the  side-walk  on 
the  other  side;  there  is  no  side-walk  on  the  side  of  Decatur 
street  where  he  was  at  the  time  of  the  firing. 

P.  B.  BOGGUS  sworn,  says:  He  was  passing  down  De- 
catur street  opposite  the  Athcneum;  lieard  a  pistol  fire; 
looked  in  the  direction,  and  saw  Mr.  Choice  in  tlic  smoke; 
saw  Mr.  Webb  looking  back  over  his  shoulder;  deceased  kept 
on  the  crossing  in  company  with  anotlier  gentleman ;  saw 
prisoner  put  his  pistol  down  on  his  leg  like  he  was  cocking 
it,  and  again  raised  it  up  and  fired ;  saw  deceased  throw  his 
hand  up  behind ;  deceased  turned  round  and  walked  toward 
witness,  and  said  he  was  a  dead  man ;  walked  some  seven  or 
eight  steps  and  fell.  Prisoner  then  turned  and  walked  across 
Decatur  street  toward  the  lower  end  of  the  Trout  House ;  a 
gentleman  came  running  down  the  street;  saw  prisoner  turn 
with  his  pistol  in  his  hand  ;  witness  jumped  into  the  house  of 
DftTis;  thought  he  might  shoot  again.     When  witness  came 
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out  of  the  store,  saw  prisoner  going  down  the  side-walk ;  saw 
liim  turn  from  the  side- walk ;  deceased  was  going  from  prison- 
er; never  heard  but  one  word  spoke — that  was  by  deceased, 
that  he  was  a  dead  man ;  at  tlie  time  the  man  came  running 
down  the  street,  Mr.  Choice  brought  his  pistol  around  in  the 
direction  of  him,  and  he  stopped. 

State  here  closed  for  the  present. 

H.  H.  Blake  sworn,  says :  He  lives  in  Floyd  county. 
Georgia;  was  in  Rome  latter  part  of  December;  was  there 
about  Christmas ;  saw  prisoner  there  during  that  time ;  pris- 
oner appeared  in  a  condition,  from  the  looks  of  his  eyes,  that 
he  was  not  right;  had  a  wild  and  dangerous  look;  looked 
wild  out  of  his  eyes ;  did  not  want  to  have  anything  to  say  to 
him;  had  the  appearance  of  a  wild,  crazy  man.  About 
Christmas  times  he  did  not  look  like  he  did  formerly ;  thinks 
he  must  have  known  what  he  was  doing,  but  still,  he  did  not 
look  right  out  of  his  eyes ;  was  not  acquainted  with  prisoner. 
It  was  a  few  days  after  the  killing  before  witness  heard  of  it; 
it  was  the  latter  part  of  December,  1858 ;  had  seen  prisoner 
frequently,  but  was  not  intimately  acquainted  with  him, 

Uross-examined :  Was  not  with  prisoner  much  about  the 
time  he  testifies ;  don't  think  he  ever  spoke  to  prisoner,  only 
perhaps  to  say  howdy ;  witness  saw  prisoner  frequently  about 
the  Choice  House,  and  in  the  streets  at  Rome. 

Daniel  S.  Printup,  sworn,  says:  He  is  acquainted  with 
prisoner;  has  been  acquainted  with  him  for  about  eleven  years; 
thinks  in  the  latter  part  of  1850 ;  he  heard  of  a  horse  run- 
ning away  with  him  in  a  buggy ;  thinks  it  was  in  the  fall  of 
1850.  Witness,  when  he  heard  of  it,  immediately  went  out 
to  where  the  accident  happened ;  when  witness  arrived  there, 
they  had  carried  him  (prisoner)  to  the  house  of  Mr.  Mitch« 
ell,  near  where  he  got  loose  from  the  buggy.  When  wit- 
ness went  into  the  room,  prisoner  was  lying  on  a  pallet,  very 
seriously  injured  about  the  head ;  the  injuries  seemed  to  be 

S reduced,  as  witness  concluded  from  appearances,  from  being 
ragged  along;  the  blows  were  contusion  and  canctisaion; 
the  place  where  the  horse  ran  away  was  descending  some  two 
hundred  and  fifty  or  three  hundred  yards ;  the  ground  was 
uneven;  there  were  signs  of  the  dragging  on  the  ground. 
When  witness  first  saw  him  lying  on  the  pallet  in  the  house, 
he  (prisoner)  was  very  much  mangled,  and  bloody,  and  did 
not  seem  to  know  what  was  going  on  about  him ;  prisoner  re- 
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mained  in  that  state  of  unconsciousness  for  some  four  or  five 
weeks,  witness  thinks,  and  when  he  seemed  to  recover  from 
it,  he  did  not  seem  to  recover  the  faculties  of  his  mind  to  the 
same  extent  he  had  before;  prisoner's  life  was  despaired  of 
for  some  time — did  not  think  he  would  live;  during  tlic  whole 
time  of  his  danger,  he  did  not  seem  to  have  his  proper  mind 
— ^raved,  and  was  delirious;  since  that  time,  when  he  (prison- 
er) has  been  excited  from  drinking,  or  any  other  exciting 
cause,  he  did  not  seem  to  bo  in  the  exorcise  of  a  sane  mind 
— seemed  to  throw  him  back.  Prisoner's  mother,  about  the 
time  of  the  homicide,  was  very  low,  and  at  the  point  of  death. 
When  she  was  first  taken,  prisoner  took  cliarge  of  her  busi- 
ness to  a  considerable  extent ;  thinks  before  the  difficulty 
occurred,  prisoner  loft  Rome  some  two  or  three  days ;  is  not 
positive  as  to  number  of  days ;  before  ho  loft  Itonie  lie  had 
been  drinking;  did  not  see  him  drink,  but  saw  him  as  he  was 
recovering;  seemed,  when  he  left,  to  be  somewhat  out  of  his 
mind — in  rather  a  wild  condition,  and  tried  to  prevail  on  him 
to  remain  at  home;  could  not  reason  with  him  so  as  to  induce 
him  to  remain  at  home;  he  did  not  act  as  he  formerly  did; 
his  mother  entreated  him  (prisoner)  not  to  leave  home  be- 
cause of  his  condition;  he  (prisoner)  was  sober  at  the  time 
he  had  charge  of  his  mother's  business;  witness  considered 
prisoner  in  a  dangerous  condition  at  the  time,  to  leave  home; 
prisoner  had  been  in  the  habit  of  carrying  a  pistol,  (a  re- 
peater;) the  family  had  endeavored  to  prevent  his  carrying 
it.  Just  before  he  left  Rome,  and  before  the  homicide,  he 
(prisoner)  tried  to  get  a  pistol,  but  no  one  would  let  him  have 
one,  owing  to  the  condition  he  was  in ;  when  in  the  condition 
alluded  to,  he  would  injure  a  friend  as  soon  as  a  foe ;  prison- 
er threatened  on  one  occasion  to  kill  witness  without  any 
reason  whatever. 

QroBB-examined:  When  jn-isoner  threatened  to  kill  witness, 
it  was  three  or  four  years  ago;  he  had  been  drinking  at  the 
time.  When  under  the  influence  of  liquor,  he  is  a  very  vio- 
lent man ;  when  in  the  first  stages,  he  is  not  violent,  but  is  in 
the  latter ;  when  he  is  in  this  violent  stage  of  drinking,  ho 
is  a  very  dangerous  man  to  bo  about,  to  either  friend  or  foe. 
Witness  has  known  of  his  loss  of  mind  some  four  or  five 
times  since  1850 ;  the  exciting  cause  is  generally  liquor. 
There  was  one  time,  the  witness  thinks,  when  it  was  from 
ttother  canae;  he  was  gloomy  and  moody;  did  not  drink, 
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but  seemed  to  avoid  society.  On  the  other  occasions,  the 
exciting  cause  was  liquor;  cannot  say  it  was  at  that  time;  he 
thinks  it  was  from  some  other  cause;  the  prisoner  had  not 
been  drinking;  it  was  after  Christmas,  when  prisoner  left 
Rome;  thinks  it  was  two  or  three  days,  or  more;  not  less 
than  two  days  before.  Witness  conversed  with  prisoner,  four 
or  five  years  ago,  about  the  injurious  effects  of  drinking  li- 
quor, and  he  seemed  to  have  a  desire  to  abandon  it.  Prison- 
er's mother  was  very  low  at  the  time  he  was  in  this  gloomy 
condition  in  October  or  November,  before  the  killing ;  prison- 
ner  was  one  of  the  clerks  in  the  Senate  the  latter  part  of  the 
session,  last  Legislature.  At  the  time  he  speaks  of  prisoner's 
being  gloomy,  he  is  satisfied,  from  his  manner  and  general 
appearance,  that  he  had  not  been  drinking;  at  the  time  he 
(witness)  speaks  of  prisoner  being  gloomy,  he  did  not  act  as 
he  usually  did;  witness'  inducement  to  think  he  was  out  of 
the  way  was,  that  he  seemed  depressed,  and  did  not  mingle 
in  society ;  when  prisoner  conversed  with  any  one,  it  was  ra- 
tional, with  the  exception  of  one  time,  which  was  about  some 
money;  prisoner  objected  to  his  mother  depositing  money  in 
the  Bank  for  safe-keeping,  and  his  conduct  was  irrational ; 
witness  knew  no  reason  why  it  should  not  be  deposited ;  can- 
not say  whether  or  not  prisoner  knew  at  the  time  the  differ- 
ence between  right  and  wrong;  does  not  think  at  the  time 
referred  to  about  depositing  money,  he  was  in  his  true  state 
of  mind;  might  state  .at  another  time  there  was  a  writing 
drawn,  and  prisoner  did  not  seem  to  understand  the  reason 
of  the  writing — the  connection;  prisoner  became  furious 
about  his  mother  depositing  his  money  in  the  Bank. 

John  M.  (jREGORY,  sworn,  says:  He  is  acquainted  with 
prisoner  at  the  bar;  is  a  practicing  physician;  saw  prisoner 
at  the  time  of  his  injury,  in  1850.  When  witness  got  to 
him,  (it  was  a  mile  from  Rome,)  he,  prisoner,  had  been  taken 
into  a  house,  some  one  hundred  yards  from  where  he  felL 
Pound  him  very  much  bruised  and  dirty ;  his  clothes  weie 
torn  bad;  had  the  appearance  of  having  been  dragged 
some  distance.  After  washing  the  brow,  found  one  wound 
just  across  the  forehead,  a  deep  wound;  several  othert| 
smaller,  on  his  head.  He  was  generally  bruised.  He,  pris- 
oner, was  not  rational  at  the  time  witness  saw  him  first;  he 
was  not  rational  for  about  two  months,  with  slight  exceptions. 
From  examination  made,  thinks  there  was  compreflsion  of  Ihe 
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brain;  that  tho  innor  temple  of  tho  bruin  hial  been  broken; 
and  was  apprehensive  that  he  niiii;ht  have  concussion  of  the 
brain.  Prisoner  was  treated  for  concussion  of  the  brain. 
Dr.  Douglass  ami  Dr.  Coleman,  and  also  Dr.  II.  V.  M.  Miller, 
were  in  the  treatment  of  the  case  with  witness.  Dr.  Hamil- 
ton also  knew  about  it — he  is  dead.  The  reason  why  Dr. 
H.  V.  M.  Miller  is  not  here  is  owing  to  Providential  inter- 
ference; Dr.  Douglass  livr-s  in  I )ouglierty  county;  Dr.  Cole- 
man is  in  Texas.  Witness  and  Miller  Jire  the  only  ones  who 
now  live  in  Rome,  Georgia.  Has  been  ac(|uainted  with  pris- 
oner since  this  injury;  has  been  in  the  house  with  him  fre- 
quently: has  acted  very  nnich  like  a  mad  man,  when  excited 
by  liquor  or  other  causes.  Know  prisoner  before  he  received 
wounds  on  the  head  ;  do  not  think  he  fully  recovered  his 
mind;  he  has  been  a  changed  man  since.  Has  seen  him  per- 
fectly insane,  when  under  the  influence  of  liquor,  and  acting 
unreasonably  when  not  drinking.  When  he  recovered  from 
these  periods  of  insanity,  he  seemed  to  have  no  recollection 
of  what  occurred.  From  witness'  knowledge  of  the  disease 
of  prisoner,  from  eflects  on  the  head,  when  drinking,  he  is 
both  drunk  and  insane.  Knows  of  Mr.  Choice  taking  charge 
of  his  mother's  business  about  fuur  montlis  l)efore  the  killing. 
Prisoner  acted  strangely  then,  particularly  as  his  mother 
was  in  the  condition  pIio  was.  Saw  prisoner  a  short  time  be- 
fore the  killing,  aTid  before  ho  left  Rome  for  Atlanta;  had 
been  drinking  several  days;  does  not  know  that  he  was 
drinking;  was  acting  like  a  man  who  had  been  drinking; 
also  acted  like  an  insane  man.  Witness  states  that,  if  pris- 
oner was,  on  the  morning  of  the  killing,  shooting  at  a  servant 
about  the  hotel,  and  waiving  his  pistol  a})out,  telling  a  friend 
to  prepare  to  die,  he  would  say  that  no  sane  man  could  act 
so;  and  after  the  homicide,  went  to  sleep  in  the  calaboose, 
and  slept  soundly,  while  the  mob  were  clamoring  for  his 
life.  From  these  facts,  coupled  with  witness'  own  knowledge 
of  tho  prisoner,  he  (witness)  would  say,  as  a  physician,  he 
was  an  insane  man.  From  witness'  knov/ledge  of  Mr.  Choice^s 
condition  at  tho  time  he  left  Rome,  if  he  came  to  Atlanta  in 
the  same  condition  and  shot  down  a  man  publicly  in  the 
Greets,  and  after  being  carried  to  the  calaboose,  went  to 
deep,  while  a  mob  was  clamoring  for  his  life,  he  would  say 
no  sane  man  could  act  so.  Witness  says,  as  a  physician,  he 
thinks  that  when  prisoner  left  Rome  to  come  to  Atlanta,  he 
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was  an  insane  man.  Thinks  he  had  no  pistol  when  he  left 
Rome  ;  and  his  rea.son  for  thinking  so  is,  that  he  asked  wit- 
ness for  one  tlic  night  before,  and  witness  refused  to  let  him 
have  it.  Tlicrc  was  a  difference  in  Mr.  Choice  and  other 
men,  when  he  was  drinking. 

Cross-examined:  Thinks  prisoner  left  Rome  on  the  28th 
or  29th  of  December,  1858.  Is  a  brother-in-law  of  Mr. 
Choice,  and  tolerable  well  acquainted  with  Mr.  Choice's  hab- 
its. Thought,  at  the  time  he  left  Rome,  the  exciting  cause 
of  prisoner's  insanity  was  liquor.  Thinks  liquor  was  the 
exciting  cause  of  insanity,  when  produced  by  liquor.  Mr. 
Choice  is  a  very  violent  man,  when  drinking. 

Rc-cxamined  hi/  defense :  When  a  patient  is  afflicted  with 
Depsomania,  he  has  a  thirst  for  drink  which  is  almost  irre- 
sistible. When  prisoner  is  in  tlie  first  stages  of  drinking  he 
is  companionable;  when  in  the  latter  stages,  becomes  more 
violent.  Prisoner's  conduct  was  not  rational  at  the  time  he 
was  waiting  on  his  mother,  and  when  he  was  not  drinking. 
He  (prisoner)  would  sit  by  his  mother,  and  shed  tears,  and 
next  moment  would  not  act  consistently.  Thinks  prisoner's 
mind  would  be  more  easily  affected  than  other  persons',  by 
having  received  wounds  on  the  head.  If  prisoner  was  pre* 
disposed  to  insanity,  from  injuries  on  the  head,  he  thinkB 
that  liquor  was  the  exciting  and  immediate  cause.  Oino> 
mania  is  a  thirst  for  drink,  after  the  use  of  it ;  Oinomania  is 
a  class  of  Monomania — thinks,  but  not  positive,  not  having 
examined  the  subject  recently — is  inclined  to  think  that  pris- 
oner was  afflicted  with  Oinomania ;  is  most  positive  of  it. 
Thinks  that  a  person  afflicted  with  Oinomania  is  insane  upon 
one  subject,  but  sane  upon  other  subjects,  according  to  his 
recollection  of  the  authorities  on  this  subject. 

S.  B.  LovK  sworn,  says:  lie  saw  Mr.  Choice  on  the  even- 
ing of  the  same  day  of  killing,  in  calaboose ;  he  was  lying 
down,  and  did  not  get  up  while  witness  was  there ;  found 
him  lying  down,  and  left  him  lying  down.  Don't  know  what 
he  was  lying  on ;  was  lying  still  like  asleep,  after  the  crowd 
dispersed ;  first,  witness  went  in  after  this  crowd ;  came  back 
again,  the  crowd  was  assembled  at  the  calaboose;  when  wit- 
ness got  there,  after  ho  dispersed  the  crowd,  went  in  end 
found  prisoner  in  the  condition  described. 

Cross-examined:  Did  not  stay  in  the  calaboose  only  a 
minute  or  tro;   did  not  see  any  chairs,  or  anything  to  sit  mi 
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ID  calaboose.      The  crowd  was  riitlier  quiet  when  witness 
went  in. 

Dr.  B.  F.  BoMAR  sworn,  .savrf:  He  had  conversation  with 
prisoner  the  day  previous  to  the  homicide  ;  was  going  home 
from  his  ofllce,  saw  prisoner  near  the  Athcneum.  IVis^oner 
came  out  to  witness  as  he  was  passing  and  said  his  mother 
was  laboring  under  some  paralytic  affection,  and  he  thought 
it  would  be  mortal ;  that  she  would  not  recover.  Prisoner 
looked  very  much  dejected,  so  much  so  tliat  ho  (witness)  re- 
marked it  to  his  wife  when  lie  went  home. 

Cross  examined:  Prisoner  seemed  to  be  very  sane,  spoke 
rationally,  saw  nothing  to  make  him  think  pri-oner  was  in- 
sane, only  his  manner,  and  seemed  dojected;  did  not  talk 
like  Si  man  that  was  out  of  his  mind;  but  there  was  a  pecu- 
liar expression  about  his  face,  an  indescribable  expression 
between  dejection  and  dispair ;  did  not  know  at  that  time  of 
the  peculiar  design  of  prisoner's  br;iin.  When  a  man  speaks 
rationally,  and  acts  ratiimally,  he  would  not  consider  the  ex- 
pression an  evidence  of  insanity  alone. 

JOUN  W.  lIooPKR  sworn,  says:  Was  acquainted  with 
prisoner  prior  to  the  injuries  he  received  upon  his  head,  in 
1860;  he  was  considered  a  smart  boy,  above  ordinary  capa- 
city; faw  him  soon  after  the  hurt;  saw  wounds ;  witness' 
conclusion  was,  that  it  was  uncertain  whether  or  not  he, 
prisoner,  ever  recovered  his  mind.  W'itness  inquired  of  pris- 
oner how  the  matter  occurred,  and  pri>()ner  could  not  tell 
him;  that  he  had  no  recollection  of  any  of  the  events  of  the 
injury;  could  not  recollect  getting  in  the  buggy  or  anything 
connected  with  it.  Consi<lerable  lime  after  the  occurrence, 
probably  about  twelve  months,  when  this  conversation  took 
plac<>  between  prisoner  and  witness. 

Uross  examined :  Has  frequently  seen  pri.-oner  since  the 
hurt;  has  considered  him  a  man  of  intelligence,  more  than 
ordinary;  it  was  eight  or  nine  years  ago,  wlicn  witness  thought 
itnncenain  as  to  whether  or  notprisontT  recovered  his  mnd. 
H.  A.  Gartrkll  sworn,  says:    Was  acquainted  with  pris- 
oner before  the  wound  received,  in  1850.     Has  roomed  and 
boarded  in  the  house  with  his  mo  her,  and  went  to  .^-chool 
^th  him ;  before  hurt,   ho  was   a.  smart,   promising  young 
man,  witness  always  thought.     Thinks  it  was  about  1851  or 
1852,  prisoner  spoke  to  witness  about  going  into  some  busi- 
tt€«8,  but  said  he  did  not  havo  tho  money;  witness  asked  him 
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where  the  money  was  he  got  from  his  grand-father,  which 
was  about  33,000;  said  he  had  made  way  with  it,  but  did 
not  know  what  he  had  done  with  it ;  said  he  presumed  that 
he  had  lost  it  gambling;  said  he  did  not  know;  said  he  made 
way  with  it  while  his  mind  was  affected  from  a  hurt  he  re- 
ceived on  his  head;  and  remarked  at  the  same  time,  his 
mother  or  some  of  his  friends  ought  to  have  taken  the  money 
away  from  him,  knowing  his  condition.  Witness'  opinion  is, 
that  his  (prisoner's)  mind  has  been  affected,  more  or  less, 
ever  since  he  received  the  injury  on  his  head;  it  is  increas- 
ed when  under  the  influence  of  liquor.  Prisoner  used  to  be 
very  sociable  before  the  hurt,  a  pleasant  man ;  since,  morose, 
ill-natured ;  has  seen  him  (prisoner,)  last  summer,  promenad- 
ing his  mother's  piazza,  hours  at  a  time,  solitary  and  alone; 
the  most  gloomy  and  mysterious  looking  man,  I  (witness) 
ever  saw. 

Cross- examined :  Has  not  spoken  to  prisoner  for  five  or 
six  years  until  a  few  weeks  past ;  boarded  at  his  mother  s 
hotel  all  the  time ;  some  little  difficulty  occurred  between 
witness  and  prisoner  which  caused  witness  not  to  have  any- 
thing to  do  with  him.  It  was  a  trifling,  frivolus  matter  they 
fell  out  about;  prisoner  was  very  exacting  and  insulting,  and 
he  did  not  wish  to  cultivate  feelings  of  intimacy  with  him. 
At  the  time  of  the  difficulty  he  did  not  think  prisoner  insane, 
but  thinks  that  his  mind  was  more  or  less  affected  all  the 
time ;  this  affection  of  the  mind  had  more  influence  upon  his 
disposition  than  upon  his  intellect.  Has  never  seen  him, 
only  when  he  was  under  the  influence  of  liquor,  insane. 

W.  W.  Spalding  sworn,  says :  Has  had  charge  of  an 
institution  where  he  had  insane  persons  frequently  under  his 
charge,  in  Hartford,  Connecticut,  and  was  book-keeper  and 
disciplinarian,  four  years  and  four  months,  in  the  house  of 
correction.  Saw  prisoner  the  day  of  the  homicide  and  the 
day  before ;  saw  the  officers  have  him  arrested,  and  noticed 
him  particularly.  His  eyes  were  very  glassy  and  seemed 
very  strange,  so  much  so  that  he  called  the  attention  of  sev- 
eral to  it.  He  (prisoner)  came  by  the  hotel;  they  were 
bringing  him  down  Pryor  street ;  the  crowd  was  very  much 
excited;  he  watched  the  expression  of  prisoner's  counte- 
nance, to  see  if  any  change  came  over  it ;  he  saw  none ;  it 
was  so  evident  that  witness  called  the  attention  of  several 
gentlemen  to  it.     Witness'  impression  was,  that  the  prisoner 
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was  crazy ;  at  the  time  of  his  eyes  looking  so  glassy,  hifl 
head  was  thrown  back. 

Cross-examined:  Says  there  was  a  great  deal  of  excite- 
ment, a  large  crowd,  some  of  them  crying  out:  "Hang him  ! 
hang  him!"  Prisoner  took  breakfast  with  witness  in  the 
restaurant  in  the  Trout  House  the  day  of  the  killing,  about 
half-past  ten  o'clock.  Prisoner  came  to  witness  night  before 
to  borrow  a  knife ;  said  he  was  going  out  of  town  ;  did  not 
see  much  of  prisoner  night  before ;  did  not  see  him  drink 
anything  I  recollect  of;  Mr.  Thomas  or  John  Gannon  were 
keeping  the  bar-room  at  the  Trout  House;  the  time  witness 
saw  prisoner  in  the  custody  of  the  officers  was  about  half  an 
hour  after  the  killing. 

Joseph  Thompson  sworn,  says :  He  keeps  the  Atlanta 
Hotel;  saw  prisoner  there  the  day  of  the  homicide;  heard 
two  reports  of  a  pistol  at  the  hotel,  went  to  see  what  was  the 
matter ;  saw  prisoner  coming  down  stairs  with  a  pistol  in  his 
hand;  witness  told  prisoner  he  had  better  go  to  his  room, 
that  he  would  shoot  some  one  at  random;  saw  some  shots  in 
the  room  in  the  hotel;  prisoner,  when  witness  met  him,  said 
he  had  been  shooting  at  some  damned  woman ;  after  this, 
was  mixing  up  some  medicine  and  heard  the  report  of  the 
pistol  that  did  the  deed ;  it  was  not  twenty  minutes  after. 
Was  formerly  practicing  physician.  It  is  very  doubtful 
whether  he  knew  what  he  was  about;  don't  think  he  would 
havo  conducted  himself  as  he  did  if  he  had.  It  was  not 
more  than  twenty  minutes  after  witness  spoke  to  prisoner, 
he  heard  the  shots  that  done  the  deed.  Prisoner  seemed  to 
be  wandering  about  the  house  and  yard  that  morning. 

cross-examined:  Don't  think  he  saw  prisoner  drink  any 
that  morning;  seemed  to  be  on  the  order  of  a  man'ac;  wit- 
ness don't  know  from  what  cause ;  did  not  see  anything  of 
tbe  difficulty  the  night  before ;  has  seen  men  in  a  high  state 
of  excitement,  acting  like  a  maniac ;  has  known  of  a  case 
or  two  where  young  men  were  equally  as  desperate  from 
drinking;  prisoner  was  wandering  about  the  house  and  yard 
that  morning ;  did  not  seem  to  know  in  what  part  of  the 
house  he  was;  the  shooting  was  some  sixty  feet  from  his 
(prisoner's)  room ;  prisoner  did  not  seem  to  stagger  when 
vifenoss  told  prisoner  to  go  to  his  room,  that  he  would  shoot 
some  one ;  said  to  witness  he  would  not  shoot  him ;  it  was 
sbont  9  or  10  o'clock,  when  this  all  occurred,  in  the  morning; 
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left  prisoner  and  son,  G.  H.  Thompson,  standing  on  the 
steps  of  the  Atlanta  Hotel,  near  John  Ennis*  bar-room. 
Prisoner  has  boarded  with  witness  about  ono  year,  in  all ; 
never  has  seen  anything  to  warrant  him  in  thinking  pris* 
oner  was  insane ;  has  known  persons  who  had  had  concus- 
sion of  the  brain  which  produced  convulsions ;  afterwards  re- 
lapses affect  them  in  the  same  way,  sometimes  in  a  comatose 
state. 

Thomas  J.  Echols  sworn,  says :  Saw  Mr.  Choice  on  the 
morning  of  the  killing ;  saw  prisoner  present  his  pistol  at 
two  or  three;  presented  it  at  witness  twice,  and  said  to  wit- 
ness he  had  to  die;  witness  talked  a  little  rough  to  prisoner, 
and  made  him  put  the  pistol  up;  witness  and  prisoner  have 
always  been  friendly;  he  seemed,  from  the  way  he  done,  he 
did  not  know  his  friends  from  his  foes,  and  did  not  care ; 
said  to  witness  you  may  prepare  to  die,  I  am  going  to  shoot 
your  head  off;  the  pistol  was  capped,  cocked  and  he  had  his 
finger  on  the  trigger ;  witness  caught  the  pistol  an<l  put  it  up. 

Oro88  examined:  Occurred  at  the  bar-room  of  the  Atlanta 
Hotel — Ennis*  bar-room;  prisoner  appeared  to  be  drunk; 
witness  supposed  him  drunk,  or  he  would  not  have  done  it 
Did  not  know  of  any  affeciion  of  his  (prisoner's)  head,  and 
did  not  soe  him  drinking;  his  appearance  was  about  the 
same  as  when  he  had  seen  him  before,  when  he  had  been 
drinking. 

M.  N.  Bartlbtt  sworn,  says :  Prisoner  was  always  the 
most  sensitive  man  he  ever  saw,  he  thinks;  was  at  a  party 
on  an  occasion,  and  witness,  prisoner  and  another  young  man 
went  home  with  some  ladies,  and  on  their  return  home,  the 
young  man  was  teasing  Choice  about  talking  to  the  young 
lady  all  the  time  about  the  weather;  it  affected  prisoner  to 
tears,  and  prisoner  said  to  him  that  he  did  not  think  he  ought 
to  treat  him  that  way  as  a  friend.  It  was  a  long  time  before 
they  could  get  Choice  reconciled.  Choice  was  sober  at  this 
time. 

Cross  examined:  Has  known  Choice  very  intimately  for 
several  years,  and  considers  him  a  man  of  promise  and 
talents,  but  subject  to  excentricities;  never  has  seen  him, 
when  he  considered  him  insane.  Witness  considers  him, 
when  drinking,  the  most  dangerous  man  he  ever  saw,  both 
to  friends  and  foes;  he  looks  much  like  a  lunatic,  when  drink- 
ing; he  scarcely  ever  staggers;  remembers  to  have  gone  to 
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his  room  on  one  occasion,  when  it  was  said,  he  (prisoner) 
had  got  into  a  scrape,  found  him  lying  down  on  the  bed ; 
prisoner  asked  witness  what  he  liad  been  doing;  did  seem 
like  a  drunken  man ;  for  a  long  time,  afterwards,  observed 
signs  of  drunkenness ;  prisoner,  after  one  of  these  sprees, 
would  swear  he  would  quit  drinking,  and  witness  thought  he 
would;  he  would  quit  for  a  month  at  a  time  ;  when  he  was 
under  the  influence  of  liquor,  he  was  very  likely  to  take 
offence;   was  very  peaceable  when  sober. 

Re-examined:  Did  not  know  anything  about  Choice  being 
injured  on  the  head ;  he  (prisoner)  always  seemed  sorry  after 
one  of  these  sprees;  has  seen  prisoner,  when  drunk,  when  he 
was  perfectly  wreckloss  and  a  maniac;  when  witness  called 
upon  prisoner  in  his  room,  prisoner  had  no  recollection  of 
what  he  had  done ;  the  crying  spoken  of,  was  about  three 
years  ago.  When  they  went  from  Atlanta  Hotel  towards 
the  theatre,  he  seemed  to  be  sober,  but  when  they  got  in  the 
theatre,  prisoner  commenced  hallooing  '* boots''  which  caused 
witness  to  think  he  was  drunk.  Has  heard  prisoner  say 
that  he  frequently  got  into  these  melancholy  moods,  when 
he  avoided  friend  and  foe. 

H.  W.  Brown  sworn,  says:  He  heard  Spalding's  descrip- 
tion of  prisoner  of  the  day  of  his  arrest.  If  a  man  should 
be  insane  and  relapse,  and  it  was  to  resemble  the  original 
attack,  he  would  pronounce  him  insane ;  symptoms  of  a  re- 
lapse are  similar  to  the  original  attack.  What  is  Dipso- 
mania ?  Answers :  it  is  a  crazy  desire  for  stimulants.  How 
is  it  produced  ?  Answers  :  'tis  congenital,  accidental,  or  ac- 
quired by  accidental  injuries,  and  among  others,  such  as  has 
been  mentioned  by  other  witnesses ;  the  authorities  are,  that. 
when  a£9icted  in  this  way,  the  patient  has  no  control  over 
himself,  or  when  driven  to  drink,  and  having  indulged  ex- 
oessiyely,  he  is  insane  or  a  maniac ;  a  maniac  cannot  be  compe- 
tent, and  I  would  consider  him  as  fully  incompetent.  Taking  all 
the  facts  as  true,  which  have  been  testified  to  be,  would  regard 
him  in  one  of  those  paroxysms  of  recklessness  of  mania. 
Witness  regards  him,  in  such  a  paroxysm,  as  a  maniac,  and 

does  not  consider  a  maniac  capable  of  very  correct  decisions. 
OroMS-examined :  In  Oinomania,  witness  thinks,  a  patient 

W  the  power  to  control  his  thirst,  and  has  control  of  himself; 

vitnesB  thinks  there  is  no  such  disease  as  Oinomania ;  this  is 
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his  opinion  against  the  weight  of  medical  authority;  and 
if  a  man  is  coherent  in  his  thoughts  and  ideas,  he  would  con* 
sider  him  a  sane  man ;  if  they  think  and  act  coherently,  it 
is  the  highest  evidence  of  sanity,  taken  apart  from  his  other 
acts  on  evidences  of  sanity;  if  at  the  alleged  moment  of 
insanity  the  patient  could  narrate  things  coherently  and  give 
the  relations  of  cause  and  effect,  it  is  the  highest  evidence  of 
sanity;  a  man  may  be  sane  at  one  moment,  and  the  next 
crazy  as  a  bed-bug ;  a  patient  may  be  lucid  for  a  few  mo- 
ments at  a  time,  and  then  relapse  again ;  at  the  time  insanity 
is  alleged,  if  the  patient  can  be  reasoned  with,  and  controlled 
by  reason,  then  he  is  sane  at  that  time.  Witness  does  him- 
self believe  that  a  thirst  for  drink  is  not  properly  a  mania, 
but  mania  may  be  produced  by  drink ;  sometimes  the  subjects 
of  mania  recollect,  and  sometimes  not. 

Itc'Cxaynined :  If  a  person  affected,  as  in  this  case,  is 
crazed  by  drink,  he  would  call  him  a  maniac  at  that  time ;  if 
witness  had  reason  before  to  believe  a  man  a  maniac,  the  cir- 
cumstance of  his  escaping  through  an  alley  would  not,  in  his 
opinion,  disprove  it,  nor  would  his  recollection  of  it  after- 
wards be  an  evidence  of  sanity ;  sometimes  maniacs  manifest 
a  great  deal  of  cunning ;  alcoholic  stimulants  sometimes  pro- 
duce insanity  as  much  as  any  other  cause. 

Dr.  Willis  Westmoreland  sworn,  says :  That  he  knew 
the  prisoner  at  the  Bar;  has  heard  the  testimony  of  the  con- 
dition of  the  parties  in  this  case,  and  taking  the  whole  of  the 
circumstances  as  declared  to  be  true,  it  is  witness'  opinion 
that  the  prisoner  was  not  rational  at  the  time  of  the  commis- 
sion of  the  deed.  In  the  winter  of  1857  or  '58,  witness  was 
in  Trout  House  bar-room,  with  two  or  three  gentlemen ;  during 
which,  Choice  came  in  and  called  for  something  to  drink;  the 
bar-keeper  told  him  he  would  wait  on  him  directly ;  prisoner 
then  drew  his  pistol,  presented  it  at  the  bar-keeper  and  bursted 
a  cap,  and  immediately  turned,  and,  without  saying  a  word, 
presented  it  at  another  gentleman,  and  witness  caught  his 
arm  and  arrested  him,  and  told  him  he  was  acting  very  im- 
prudently ;  prisoner  then  stated  that  if  witness  said  so,  he 
would  desist,  as  he  believed  witness  was  a  gentleman ;  it  was 
a  man  named  McGee,  as  witness  thinks,  that  he  bursted  the 
cap  at,  and  thinks  it  was  Mr.  Lockhart  at  whom  he  pre- 
sented the  pistol. 

CroBB-examined :  In  some  particular  constitutions,  liqoor 
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may  make  as  perfect  maniacs  as  any  other  causes ;  thinks  that 
prisoner  was  drunk  at  the  time  of  the  difficulty  in  the  bar- 
room. 

Re-examined :  Tliere  are  cases  when,  in  an  injury  of  the 
head  or  concussion  of  the  brain,  the  least  excitement  will 
produce  insanity,  wliich  generally  subsides  when  the  cause 
subsides;  there  are  cases  of  monomaniacs,  when  they  may 
be  conscious  of  what  they  do,  and  that  they  will  be  puni.shed, 
if  detected,  for  it,  who  are  yet  irresistibly  impelled  to  do  it. 
In  case  of  injury  to  the  brain,  when  liquor  produces  insanity, 
the  liquor  is  the  exciting  or  prominent  cause,  and  the  injury 
the  remote  or  predisposing  cause. 

Dr.  Joseph  P.  Locjan  sworn,  says:  That  he  heard  the 
testimony  of  Dr.  Gregory  and  Col.  Printup  read,  in  relation 
to  the  condition  of  the  prisoner,  and  the  testimony  of  Thomp- 
son, Gartrell,  Spalding  and  Echols,  and,  taking  all  the  fact? 
to  be  true,  he  should  consider  the  prisoner  irrational  at  the 
time  of  shooting  deceased.  There  is  a  difference  between 
irrationality  and  insanity;  in  cases  of  insanity  produced  by 
lesion  of  the  brain,  and  of  relapses  from  exciting  causes, 
the  relapse  would  partake  of  the  character  of  the  original  in- 
sanity. 

Oro88-examined :  There  are  cases  of  certain  constitutional 
condition  when  the  excessive  use  of  liquor  will  produce  as 
genuine  insanity  as  any  other  cause.  When  an  individual 
has  been  in  the  long-continued  use  of  alcoholic  liquori?,  it 
will  produce  insanity,  and  thinks  it  may  produce  permanent 
injury  to  the  brain,  and  a  man  may  thus  become  as  perfect 
an  idiot  as  in  any  other  way.  All  these  facts  may  be  as 
correctly  explained  by  drunkenness  as  by  any  other  cause  of 
insanity.  The  excessive  use  of  liquor  may  produce  this 
glazing  of  the  eye,  and  may  produce  very  much  the  same 
nppcarance  as  insanity.  Although  the  authority  recognizes 
Oinomania  as  one  specie  of  insanity,  witness'  individual  opin- 
ion is,  that  a  controlling  thirst  for  liquor  is  not  insanity,  but 
the  force  of  habit.  Taking  all  the  facts,  witness  does  not 
pretend  to  say  whether  prisoner's  irrationality  was  produced 
by  the  injury  to  Jthe  brain  or  by  liquor.  In  a  case  when  an  in- 
dividoal  is  capable  of  reasoning  from  cause  to  effect,  and 
shows  a  knowledge  and  recollection  of  facts  in  their  connex- 
ion of  cause  and  effect — can  be  reasoned  with  and  influenced 
by  argument — shows  a  sense  of  personal  danger — exhibits 
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coherency  of  thought  and  speech,  and  a  knowledge  of  what 
has  passed  during  his  supposed  insanity — witness  would  think 
these  evidences  of  sanity,  if  those  were  the  habitual  states 
of  his  mind. 

Re-examined:  The  fact  that  man  obeys  for  a  moment  the 
voice  of  reason,  and  soon  after  forgets,  and  resumes  his 
former  conduct,  that  would  be  no  evidence  of  sanity,  if  such 
were  his  habitual  state.  When,  in  addition  to  the  organic 
diange  of  the  brain  produced  by  liquor  constantly  used, 
there  had  been  also  a  lesion  of  the  brain  by  a  hurt  or  other- 
wise, perfect  insanity  would  be  more  likely  to  occur  by  using 
liquor.  In  this  perfect  state  of  insanity  the  subject  can  not 
distinguish  between  right  and  wrong  any  more  than  if  he 
were  insane  from  any  other  cause.  The  thirst  for  liquor,  or 
Dypsomania,  I  do  not  consider  Mania,  but  when  it  is  yielded 
to  in  these  supposed  conditions  of  organic  change  in  the  brain, 
it  may  constitute  insanity  proper.  The  authorities  represent 
the  thirst  for  liquor  as  irresistible  when  there  is  Oinomania ; 
do  not  know  that  the  mere  fact  of  the  brain  having  been  in- 
jured would  be  conclusive  evidence  of  this  irresistible  thirst; 
if  the  subject  presented  different  characteristics  after  the  in- 
jury from  what  he  did  before,  this  would  be  evidence  of  per- 
manent injury  for  lesion  of  the  brain. 

Rebuttal, 

In  the  supposed  case,  the  liquor  is  the  exciting  and  imme- 
diate cause,  the  injury  the  predisposing  cause,  and  both  con- 
stitute the  insanity.  The  organic  changes  and  the  injuy 
both  are  the  predisposing  cause  when  the  injury  resulted  in 
an  organic  change. 

Defence  closed. 

The  State  re-opened^  in  RehtUtaL 
LuTHBR  J.  Glenn  sworn,  said:  I  saw  prisoner  the  night 
before  the  killing;  about  10  o'clock,  P.  M.,  I  stepped  into 
the  bar-room  at  the  Atlanta  Hotel ;  Mr.  Webb  and  Choke 
were  standing  at  the  counter  alone ;  witness  stopped  at  the 
fire,  and  as  I  halted,  prisoner  turned  round  and  asked  if  I 
would  not  stand  security  for  him  in  a  ten  dollar  bail  case;  I 
approached  the  counter  and  told  him  I  would,  and  walked 
ap  between  them  and  said  to  Webb  that  it  was  unnecessary 
to  take  bond,  I  would  see  that  the  ten  dollars  was  paid; 
Webb  said  if  I  said  so  it  was  satisfactory;  prisoner  tbsD 
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asked  witness  to  drink:  witness  declined;  prisoner  then 
asked  Webb  if  he  would  not  join  him  in  a  drink ;  Webb  de- 
clined also.  At  that  moment  prisoner,  all  of  a  sudden,  com- 
menced abusing  Webb,  using  very  abusive  language,  and 
cursing ;  it  was  a  kind  of  explosion ;  I  immediately  got  be- 
tween them  and  kept  prisoner  away;  my  back  was  to  Webb; 
Choice  made  no  attempt  to  strike  Webb,  nor  resisted  me  im- 
mediately ;  I  kept  talking,  till  finally  prisoner  got  hold  of  a 
glass  bottle,  and  Mr.  Macoy  went  behind  the  counter  an* 
caught  Mr.  Choice  by  the  hand;  I  looked  round  and  motion- 
ed to  Webb  to  get  off'.  Previous  to  prisoner  taking  the  bot- 
tle, I  had  told  him  to  have  no  difficulty,  and  turned  away; 
when  Macoy  got  hold  of  Choice,  I  turned  and  saw  that  Webb 
had  a  pistol ;  I  took  Choice  by  the  lappcl  of  the  coat  and 
carried  him  into  the  adjoining  room,  and  talked  with  him- 
some  five  minutes  or  more ;  told  him  Webb  was  an  officer, 
and  had  done  his  duty;  I  got  him  pacified,  and  told  him  he 
onght  to  go  into  the  room  and  apologize  to  Webb;  we  walked 
in,  but  Mr.  Webb  was  not  in ;  I  repeated  the  advice  as  to  the 
apology,  and  he  said :  '^  Colonel,  as  soon  as  he  comes  in  I  will 
do  so;"  said  his  cause  of  complaint  against  Webb  was  the 
amount;  do  not  recollect  any  threat;  his  idea  in  the  room 
with  witness  was,  that  he  ought  not  to  have  been  arrested 
for  ten  dollars;  at  the  time  of  the  difficulty,  prisoner  mani- 
fested a  desire  to  get  to  Webb ;  prisoner  was  as  quiet  as  I 
ever  saw  a  man  when  I  left  the  room,  and  seemed  to  know 
he  had  done  wrong;  I  heard  of  no  further  difficulty;  pris- 
oner, from  his  appearance,  had  been  di  inking,  but  was  not 
drunk  by  any  means;  when  I  went  into  the  room  he  was  per- 
fectly quiet,  and  spoke  to  me  in  a  natural  voice.  Prisoner, 
in  my  opinion,  was  rational  at  that  time;  it  did  not  occur  to 
me  otherwise;  don't  think  I  saw  prisoner  that  day,  but  saw 
him  within  three  days  before,  and  conversed  with  him  about 
going  to  New  York  ;  met  him  casually,  and  talked  some  fif- 
teen minutes ;  said  he  had  been  engaged  to  travel  for  a  New 
York  house,  and  promised  to  call  at  our  office  before  ho  lefk. 
At  the  time  of  that  conversation  he  appeared  rational ;  my 
aoquaintance  with  Choice  was  not  intimate — I  may  say  lim- 
ited; never  knew  him  until  he  came  here  two  or  three  years 
ago;  I  had  always  considered  prisoner  sane;  had  seen  noth- 
bg  to  indicate  the  contrary  previous  to  this  difficulty;  pria- 
<mer  is  a  man  of  more  than  ordinary  intelligence,  I  think. 
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Cross-examination:  I  never  investigated  prisoner's  mind; 
knew  nothing  of  his  hurt — nothing  of  his  excitability ;  never 
flaw  him  drunk  or  excited  before  this  diflSculty ;  my  knowl- 
edge of  his  insanity  is  like  the  knowledge  of  all  other  men 
with  whom  I  am  acquainted;  just  seen  prisoner  in  passing; 
the  longest  conversation  I  ever  had  with  him,  I  think,  was 
about  a  little  case  here  in  Court ;  at  grocery  prisoner  treated 
Webb  as  friendly  as  he  did  witness;  saw  prisoner  have  no 
weapon  that  night ;  did  not  see  Webb  when  he  drew  his  pis- 
tol, but  saw  it  in  his  hand ;  1  inferred  from  his  conduct,  that 
prisoner  had  been  drinking ;  knew  no  other  explanation  for 
nis  conduct;  don't  think  he  was  drunk;  did  not  see  him 
drinking. 

MebuttaL 

It  was  between  10  and  11  o'clock,  P.  M.,  when  the  diffi- 
culty took  place. 

J.  A.  Hayden  sworn,  says :  That  he  remembers  the  day 
on  which  Webb  was  killed ;  saw  prisoner  on  that  day  some 
twenty-five  or  thirty  minutes  before  the  homicide,  at  Thomp- 
son's Hotel ;  spoke  and  talked  with  prisoner  some  two  or 
three  minutes ;  saw  he  was  somewhat  in  liquor,  but  not  to 
be  considered  drunk;  Ennis  kept  the  bar;  considered  pris- 
oner perfectly  sane;  saw  nothing  unusual,  except  that  he 
had  been  drinking  too  much;  left  prisoner  in  the  bar-room; 
prisoner  was  standing  talking  with  some  gentlemen  at  the 
bar. 

Cross-examined :  Did  not  see  him  drink ;  judged  from  his 
manner  and  appearance  that  he  had  been  drinking;  had  seen 
him  frequently  in  that  condition  before ;  his  conduct  was  not 
that  of  a  sober  man;  witness  just  passed  the  usual  compli- 
ments with  prisoner. 

S.  B.  Love  recalled  by  State,  says :  That  he  saw  prisoner 
on  the  morning  of  the  killing,  some  twenty  minutes  before; 
prisoner  and  Stegall  were  waUcing  from  the  Trout  House  to- 
wards Atlanta  Hotel ;  prisoner  was  walking  locked  arms  with 
Stegall;  thought,  from  his  appearance,  that  he  had  been 
drinking ;  did  not  seem  to  steady  himself  in  turning  as  a  sober 
man  would;  turned  his  head  and  looked  around  towards  wit- 
ness. 

Cross-examined:  The  reason  why  witness  looked  in  to* sec 
prisoner  was,  because  somebody  said  he  was  asleep,  and  be 
turned  and  looked  at  him 
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Thomas  Gannon  sworn,  says :  That  he  heard  a  conversa- 
tion between  prisoner  and  Webb  at  the  Trout  House  bar- 
room, on  the  night  before  the  killing.  Choice,  and  Webb, 
and  Glenn  were  standing  together  about  half-past  11  o'clock; 
Col-  Glenn  walked  out ;  at  the  same  time  Webb  came  up  to 
Choice  and  touched  him  on  the  thigh;  both  walked  out  to- 
gether from  the  bar-room.  Next  he  saw,  Choice  came  back 
into  the  bar-room,  and  said  to  witness,  ''What  do  you  sup- 
pose that  damned  Bailiff  done?"  Witness  said  he  did  not 
know;  prisoner  said  he  (the  Bailiff)  had  arrested  him  for  ten 
dollars,  and  would  not  take  his  word  for  the  amount;  witness 
said  if  he  had  known  it,  he  would  have  paid  the  ten  dollars 
himself,  as  prisoner  was  going  that  night  to  New  York ;  pris- 
oner told  witness  that  Ennis  had  told  Dr.  Dowsing  that  he 
would  pay  the  ten  dollars  and  allow  it  to  Dowsing  on  ac- 
count, and  that  Dowsing  refused  to  do  it;  Mr.  Choice  asked 
witnes.s  if  he  had  a  knife,  and  witness  answered,  no ;  then  he 
asked  witness  if  he  had  a  pistol,  and  he  answered,  no ;  then 
he  went  to  Spalding  and  asked  him  for  a  knife ;  then  turned 
back  and  said  he  would  cut  out  the  Bailiff's,  or  Dr.  Dowsing's 
heart,  being  then  very  much  excited.  After  a  few  words  of 
remonstrance  and  advice  from  witness,  prisoner  went  out, 
witness  did  not  know  where ;  got  a  knife  from  Spalding ;  saw 
him  afterwards  coming  back  to  the  same  place ;  witness  and 
prisoner  had  a  drink  together. 

Cross-examined:  Witness'  opinion  was,  that  on  the  morn- 
ing of  the  killing,  prisoner  was  out  of  his  mind ;  it  is  his 
opinion  now,  that,  when  drinking,  prisoner  was  out  of  his 
mind. 

John  Ennis  sworn,  says :  That  he  saw  prisoner  on  the 
morning  of  the  killing,  between  9  and  10  o'clock ;  came  into 
the  bar-room  and  asked  witness  to  make  him  a  drink,  and 
asked  witness  to  take  a  drink  with  him,  which  he  did ;  pris- 
oner said  to  witness,  you  were  not  here  last  night ;  witness 
said,  no ;  prisoner  said  he  had  been  used  damned  mean  by  a 
rascal,  or  used  mean  by  a  damned  rascal,  the  night  before ; 
asked  witness  if  he  had  heard  how  he  had  been  used ;  witness 
replied  that  he  had  heard  prisoner  had  been  arrested  the 
night  before ;  told  prisoner  that  he  had  heard  that  he  had 
abused  the  Bailiff,  and  said  that  he  ought  not  to  have  done 
that;  that  Bailiff  was  a  sworn  officer  and  doing  his  duty,  and 
not  to  blame;  that  if  any  blame  was  to  be  attached,  it  was 


448     SUPREME  COURT  OF  GEORGIA. 

Choice  vs.  The  State  of  Georgia 


the  plaintiff  in  the  bail  writ ;  told  him  he  owed  an  apology  to 
Webb.  Prisoner  seemed  to  reflect  a  moment  or  two,  and 
said:  ^^I  believe  I  do,  and  I  will  apologize  to  him  when  I 
see  him."  Asked  him  if  he  had  been  to  breakfast;  prisoner 
said  no;  witness  advised  him  to  go  and  get  breakfast;  said 
he  would  go  and  get  oysters  for  his  breakfast;  that  it  was 
too  late  for  breakfast.  That  was  the  last  conversation  wit- 
ness had  with  him ;  prisoner  seemed  like  a  man  who  had  been 
drinking  the  night  before,  and  had  been  sleeping. 

John  McGee  sworn,  says :  That  John  Gannon  was  keep- 
ing the  Trout  House  bar  at  the  time  of  the  killing ;  witness 
had  charge  of  the  bar;  saw  prisoner  take  a  good  many  drinks 
the  night  before ;  in  fact,  he  was  intoxicated — can't  tell  how 
many  drinks  he  took.  Prisoner  remained  in  the  bar-room 
until  about  12  o'clock ;  prisoner  was  about  middling  intoxi- 
cated ;  saw  deceased  come  in,  tap  prisoner,  went  out  a  while, 
and  came  in  again ;  did  not  hear  any  threat;  saw  Mr.  Choice 
next  morning  in  bar-room  between  9  and  10  o'clock ;  pris- 
oner drank  twice  or  three  times  that  morning  previous  to  the 
shooting. 

Cross-examined:  Has  known  Choice  one  or  two  years; 
has  known  him,  in  one  of  his  insane  ways,  to  present  a  pistol 
at  a  friend;  has  presented  it  at  witness;  saw  him  on  the  day 
after  killing;  looked  at  him  particularly;  he  looked  wild  and 
excited;  made  an  effort  to  go  down  the  bar-room  steps;  the 
officers  carried  him  along;  he  looked  wild  and  excited,  his 
eyes  rolling  around.  On  the  occasion  of  prisoner  presenting 
a  pistol  at  witness,  prisoner  came  down  next  morning  ana 
apologized  like  a  gentleman ;  said  he  did  not  know  that  he 
had  done  it  until  some  of  his  friends  told  him  of  it ;  thinks 
prisoner  is  insane  when  he  takes  too  much  drink ;  thinks  he 
was  insane  on  the  day  of  the  shooting,  or  he  would  not  have 
done  so;  witness  thought  at  the  time  he  tried  to  shoot  him 
he  was  insane ;  witness  concluded  before  the  difficulty  that 
prisoner  was  insane  when  drinking;  at  the  time  of  present- 
ing pistol  at  witness,  prisoner  was  drinking. 

E.  T.  HuNNicuTT,  Marshal,  sworn,  says:  Witness  and 
Mr.  Branan  carried  Choice  to  Calaboose  after  killing;  as 
they  were  going  on  past  the  Trout  House,  prisoner  asked 
witness  where  the  nearest  prison  was ;  witness  said  the  Cala- 
boose was  the  nearest;  prisoner  said  put  him  in,  and  not  let 
them  hurt  him ;  heard  voices  all  around  him  crying  out,  ^*  Hang 
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him!"  "God  damn  him,  hang  him!"  It  was  after  the  feries 
had  been  made  that  prisoner  remarked  to  witness  as  to  where 
is  the  nearest  prison;  to  put  liim  in  it,  and  not  let  them  hurt 
him ;  witness  told  prisoner  they  should  not  hurt  him  while 
he  had  charge  of  him ;  witness  pulled  up  then  pretty  fast. 
This  is  all  prisoner  said  at  that  time;  this  took  place  about 
11  o'clock,  A.  M. 

Cro9%-examined :  No  questions. 

D.  H.  Branan  sworn,  says :  As  wc  were  coming  from 
Millcdgevillc  last  April,  prisoner,  Jones  and  Cobb  were  all 
together;  as  we  were  coming  near  Williams'  Station,  witness 
went  and  set  down  by  Mr.  Choice;  witness  said  to  prisoner, 
the  circumstances  were  different  from  the  time  that  they  rode 
together  on  the  train  before;  prisoner  said  yes;  witness  told 
prisoner  that  he  did  not  think,  when  they  went  on  to  Mil- 
ledgevillc  together,  when  witness  carried  old  man  Terry 
down  there,  that  they  would  come  back  that  way;  prisoner 
then  asked  witness  something  about  old  man  Terry;  was 
talking  about  him ;  prisoner  said  old  man  Terry  was  sorter 
funny ;  old  man  Terry  had  some  little  books  along.  Witness 
said  something  about  old  man  Terry  writing  poetry;  witness 
said  to  prisoner,  (called  him  Bill,)  it  came  very  near  being 
mc  that  had  to  serve  them  papers  on  you;  told  prisoner  the 
reason  he  did  not  do  it;  thinks  prisoner  said,  I  wish  it  had 
been  you,  it  might  have  been  different;  that  Mr.  Webb  did 
not  treat  him  exactly  right,  he  didn't  think.  Witness  thinks 
he  told  prisoner  he  always  tried  to  treat  every  one  right; 
that  he  had  had  no  difficulty  as  yet,  or  something  that  led 
to  that.  Prisoner  told  witness  how  it  happened,  or  some- 
thing; when  deceased  came  to  him,  he  told  him  Dr.  Dowsing 
was  owing  John  Ennis,  and  that  Mr.  Ennis  would  give  Dr. 
Dowsing  credit  for  the  amount ;  Mr.  Webb  refused  to  settle 
it  in  that  way,  and  he  thought  he  ought  to  have  done  it,  as 
Dowsing  was  owing  John  Ennis;  said  that  he  was  drinking, 
and  Mr.  Webb  knew  that  ho  was,  and  ought  not  to  have 
treated  him  so.  Witness  said  ho  had  heard  something  of 
him  (prisoner)  going  to  leave  on  night  before  difficulty;  that 
he  had  made  an  arrangement  with  some  New  York  house. 
Prisoner  said  he  was  not  going  to  leave,  and  told  Mr.  Webb 
so;  prisoner  said  that  ho  and  Webb  went  to  see  Ennis  to  get 
him  (Ennis)  to  credit  what  he  (prisoner)  owed  Dowsing  on 
what  Dowsing  owed  Ennis ;  prisoner  said  nothing  about  what 
occurred  in  the  bar-room  of  Mr.  Ennis. 
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TiiOBiAS  U.  Wilkes  sworn,  says:  The  killing  of  Webb, 
he  thinks,  took  place  on  Friday,  the  30th  of  December.  On 
the  next  morning,  (Saturday,)  witness  received  a  request  to 
visit  Mr.  Choice  in  the  Calaboose;  witness  went  to  the  Cala- 
boose about  10  o'clock,  A.  M.,  and  found  a  crowd  assemblea, 
ajid  a  good  deal  of  excitement.  It  was  thought  advisable 
not  to  go  in  then ;  there  was  a  meeting  at  the  City  Hall,  and 
it  was  thought  advisable  not  to  go  in  until  the  result  of  that 
meeting  was  known.  Witness  supposes  it  was  between  12 
and  1  o'closk  when  he  got  in;  found  Mr.  Choice  under  a  very 
deep  state  of  feeling,  and  he  told  witness  the  object  of  his 
request,  and  commenced  and  gave  witness  an  account  of  the 
steps  he  had  taken,  which  led  to  the  crime  for  which  he  was 
then  imprisoned ;  prisoner  alluded  to  his  mother  with  a  good 
deal  of  emotion — a  very  excellent  and  pious  mother ;  spoke 
of  her  counsels  to  him,  and  if  he  had  heeded  those  coun- 
sels, he  would  not  at  that  time  be  imprisoned  for  the  crime 
he  was ;  but  stated  he  had  torn  himself  away  from  his  mother 
and  her  counsels  and  influences,  and  thrusted  himself  upon 
other  and  vicious  society ;  by  which  he  was  led  to  the  grog- 
shops, to  the  billiard  table  or  saloon ;  not  certain  which  he 
used — where  he  was,  he  was  brought  under  the  influence  of 
vicious  society,  by  which  he  was  led  into  the  habit  of  drink- 
ing, and  that  to  drink  he  ascribes  the  act  for  which  he  was 
then  imprisoned;  stating  at  the  same  time  that  when  he 
(prisoner)  was  under  the  influence  of  liquor,  he  was  either 
like  a  mad  man  or  a  fool,  don't  recollect  which ;  he  stated 
that  he  had  nothing  against  deceased  to  justify  the  deed,  and 
that  he  would  not  have  killed  him  for  the  world,  if  in  his 
proper  mind.  He  then  requested  me  (as  I  was  to  preach  the 
funeral  of  Mr.  Webb  on  the  next  day;  he  conceived  the  idea 
that  I  was  to  preach  the  funeral  of  Webb,  from  the  conver- 
sation, or  some  other  way)  to  allude  to  the  steps  which  he 
had  taken,  and  led  to  his  ruin,  and  warn  all  young  men  of 
adopting  a  similar  coui*se  from  him  and  his  sad  example. 
Further,  he  requested  that  I  should  warn  all  young  men  of 
adopting  a  similar  course;  adding,  that  he  regarded  noyoong 
man  as  safe  whose  associations  were  vicious;  Mr.  Uhoice 
stated  that  such  associations  would  lead  young  men  to  drink, 
and  he  thought  there  was  no  security  when  the  young  man 
took  to  his  cups ;  stated,  also,  that  his  prospects  in  life  had 
been  flattering.     Witness  thinks  his  turn  was  as  good  as  anj 
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young  man  in  the  country;  but  by  drink,  his  prospects  were 
then  all  cut  off,  and  that  he  was  a  ruined  man,  and  that  he 
then  had  but  one  object  before  him  at  all,  and  that  was  to 
endeavor,  if  such  a  thing  might  be,  in  such  a  case,  to  seek 
the  pardon  of  his  sins,  and  a  preparation  to  meet  his  Maker. 
Mr.  Choice  attributed  the  act  exclusively  to  drink. 

CrosB-examined :  Says  that  he  does  not  know  that  he  used 
the  term  "exclusively;"  he  gave  no  other  cause. 

Samuel  Wallace  sworn,  says :  On  the  day  of  the  kill- 
ing, witness  was  coming  down  Decatur  street,  in  front  of 
Thompson's  Hotel;  in  a  bar-room  door  this  way  saw  Mr.  Choice 
and  some  other  gentlemen ;  that  is,  the  man  they  called 
Choice;  witness  had  a  hickory  in  his  hand,  with  a  rope  tied 
to  tho  end  of  it  about  two  feet  long ;  he  took  it  out  of  my 
hand  and  asked  what  I  used  it  for ;  witness  told  him  he  drove 
his  horses  or  oxen  with  it ;  he  laughed  and  handed  it  back ; 
witness  stepped  off  the  walk,  and  Mr.  Webb  and  Mr.  Cason, 
witness  thinks  is  the  gentleman's  name,  were  standing  to- 
gether on  the  plank  walk  to  the  Car-shed.  This  man  Choice, 
as  they  call  him,  fired  a  pistol,  and  witness  thought,  as  it  was 
the  last  day  of  the  year,  it  was  some  sport  between  the  two 
men.  Webb  stepped  off  the  walk,  and,  said  he,  "  Don't 
shoot."  This  man,  Mr.  Choice,  raised  his  hand,  and  said, 
"God  damn  you,  I  will  kill  you  any  how."  The  pistol  fired, 
and  Mr.  Webb  staggered  and  fell,  and  Choice'started  to  walk 
oSi  and  said,  "You  will  take  that?"  or  "damn  you,  take 
that,"  don't  know  which,  and  walked  under  the  shelter  of  the 
Trent  House,  and  beckoned  from  where  he  came  two  or  three 
times  with  his  finger;  he  then  went  out  of  witness'  sight. 
When  witness  first  saw  Choice,  he  took  him  to  be  drinking — 
had  that  appearance.  It  was  but  a  short  time  between  the 
time  Webb  and  Choice  was  talking,  until  the  firing  of  the 
pistol. 

Oross-examined :  Says  he  is  the  witness  who  testified  in  a 
case  of  Carlisle  vs.  Flowers  by  interrogatories ;  don't  know 
which  took  his  interrogatories ;  just  passed  Mr.  Choice  on 
the  day  of  killing. 

State  closed  here  again. 
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Evidence  for  defence  in  Reluttah 

H.  W.  Brown  re-introduced,  says:  That  the  evidence  he 
has  heard  has  not  changed  his  mind  from  the  impression  he 
first  gave. 

Cross-examined :  Has  heard  McGee's,  Wallace's,  Glenn's, 
Wilkes',  and  a  good  part  of  Mr.  Ennis'  evidence,  but  not  the 
balance  of  the  evidence  on  the  part  of  the  State;  does  not 
pretend  to  say  what  was  the  cause  of  the  insanity;  says  that 
the  state  of  mind  might  be  caused  by  alcoholic  stimulants. 
Witness  testifies  that  he  regards  these  paroxysms  as  tempo- 
rary that  he  has  been  testifying  to. 

Willis  F.  Westmoreland  re-introduced,  says :  He  has 
heard  McGoc*s,  Mr.  Branan's,  a  portion  of  Mr.  Ennis',  and 
a  portion  of  Mr.  Wilkes*,  and  a  portion  of  Mr.  Hunnicut's: 
the  evidence  he  has  heard  has  no  effect  in  changing  his  opin- 
ion. 

Cross-examhicd :  Did  not  hear  Judge  Hayden's;  did  not 
hear  all  of  Wilkes* ;  did  not  hear  Glenn's  last  night;  did  not 
hear  all  of  Mr.  Love's  nor  Mr.  Gannon's  testimony  giYen 
given  in.  Did  not  hear  any  of  Hayden's  or  Gannon's;  his 
opinion  is,  that  the  subject  might  have  been  insane ;  does  not 
pretend  to  say  what  was  the  cause;  liquor  will  cause  the 
state  of  mind  described  by  the  witnesses.  Heard  Branan's 
testimony;  heard  Wilkes';  heard  McGee's;  heard  Wallaces*: 
did  not  hear  Ennis'  distinctly ;  was  in  the  room  when  Hun> 
nicutt  testified ;  heard  a  portion  of  his  testimony ;  does  not 
recollect  any  of  Gannon's ;  did  not  hear  any  of  Mr.  Ennis*. 

The  defendant  here  closed  his  testimony,  and  the  presiding 
Judge  charged  the  Jury  as  follows,  to- wit  ; 

JUDGE  BULL'S  CHARGE  TO  THE  JURY. 

Gentlemen  of  the  Jury:  You  have  been  impanneled 
to  try  a  most  important  issue,  and  during  the  progress  of  this 
trial  you  have  often  been  reminded  of  its  momentous  impor- 
tance; and  it  is  true  that  it  is  one  of  the  most  important 
issues  that  can  be  committed  to  a  Jury :  it  is  one  of  vital  im- 
portance to  the  accused,  because  with  him  it  is  a  question  of 
life  and  death ;  it  is  one  of  no  less  importance  to  the  public, 
by  its  laws,  to  protect  its  citizens  in  the  enjoyment  of  their 
lives,  their  liberties,  their  reputation,  and  their  property;  it 
is  in  return  for  this  protection  that  the  citizen  owes  ODedf- 
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ence  to  the  Government.  The  reason  that  you  cheerfully 
pay  your  taxes  and  render  your  personal  services  to  the  Gov- 
ernment as  Jurors,  or  as  soldiers,  is,  that  the  Government 
spreads  the  aegis  of  its  protecting  laws  over  you  and  your 
families,  even  in  defenceless  slumbers.  And  this  protection 
ean  only  be  afforded  by  an  impartial  and  rigid  enforcement 
and  vindication  of  the  laws. 

The  prisoner  at  the  Bar,  William  A.  Choice,  is  indicted 
for  the  murder  of  Calvin  Webb,  committed,  as  alleged,  on 
the  80th  day  of  December,  1858 ;  and  on  the  State  devolves 
the  burden  of  establishing  this  charge  by  proof. 

Every  criminal  trial  is  commenced  with  the  presumption 
that  the  accused  is  innocent,  and  this  presumption  continues 
ontil  rebutted  by  such  proof  as  convinces  the  mind  of  his 
guilt  beyond  a  reasonable  doubt. 

The  first  inquiry  that  naturally  arises  in  the  solution  of 
this  question  of  guilt  or  innocence  to  be  determined  in  this 
ease  is,  Has  a  homicide  been  committed?  Has  it  been  shown 
that  Calvin  Webb  has  lost  his  life  by  the  hand  of  violence? 
and  if  so,  was  that  act  committed  by  the  prisoner  at  the  Bar? 
If  these  facts  are  found  to  be  true,  the  next  inquiry  is,  What 
is  the  character  of  that  homicide?  For  there  are  several 
grades  of  homicide  recognized  by  the  Law,  involving  differ- 
ent degrees  of  punishment :  such  as  murder,  voluntary  and 
involuntary  manslaughter,  and  justifiable  homicide.  The  de- 
fendant in  this  case  is  indicted  for  murder,  and,  in  the  opin- 
ion of  the  Court,  there  can  be  no  intermediate  verdict  between 
that  of  guilty  of  murder  and  that  of  not  guilty ;  and  it  is 
therefore  unnecessary  to  charge  you  on  the  minor  grades  of 
homicide.  Murder  is  the  unlawful  killing  of  a  human  being 
in  the  peace  of  the  State  by  a  person  of  sound  memory  and 
discretion,  with  malice  aforethought  either  expressed  or  im- 
plied. Expressed  malice  is  that  deliberate  intention  to  take 
away  the  life  of  another,  which  is  manifested  by  external 
lignB  capable  of  proof:  such  as  a  previous  quarrel,  threats, 
acme  expressed  grudge,  and  the  like.  And  when  no  consid- 
erable provocation  appears,  and  all  the  circumstances  of  the 
killing  show  an  abandoned  heart,  the  Law  implies  malice. 
When  the  homicide  is  proven  to  have  taken  place  by  un- 
authorized violence,  the  Law  presumes  that  it  was  committed 
vith  malice  aforethought,  unless  the  accompanying  proof 
ihowB  that  it  was  done  without  malice.     So  that  it  is  suffi- 
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oient  for  the  State,  in  order  to  make  a  prima  facie  case  of 
murder,  simply  to  prove  the  killing,  and  then  the  burden  of 
proof  is  thrown  on  the  defendant  to  absolve  himself  of  the 
guilt  of  murder. 

The  defense  set  up  in  this  case  is,  that  the  defendant,  if 
he  committed  this  act,  was  not,  at  the  time,  of  sound  memory 
and  discretion ;  that,  by  deprivation  of  reason,  he  was  not 
legally  responsible  for  his  acts  at  the  time  the  deed  was  com- 
mitted. 

It  is  true,  that  according  to  all  recognized  principles  of 
Law,  Divine  and  human,  an  individual  bereft  of  reason,  cither 
by  the  act  of  Providence,  by  accident,  or  by  his  own  act, 
with  one  exception,  is  not  responsible,  legally,  for  his  acts 
committed  while  in  that  condition. 

This  is  the  general  principle,  subject  to  such  qualifications 
as  I  will  presently  mention. 

According  to  tlie  language  of  our  Penal  Code,  a  man  must 
be  of  sound  memory  and  discretion ;  and  the  next  inquiry  is, 
to  determine  what  is  the  legal  meaning  of  that  phraso ;  for 
it  is  not  every  grade  of  insanity  that  will  excuse  the  com- 
mitting of  crime,  and  render  an  individual  irresponsible  for 
his  acts. 

Mental  unsoundness  has  been  divided  into  various  classifi* 
cations  by  the  learned  medical  authorities ;  but  I  will  not 
confuse  you  or  myself  by  attempting  to  notice  all  these 
learned  distinctions.  The  simple  rule  laid  down  by  the  Law 
is  this :  That  if  a  man  has  capacity  and  reason  sufficient  to 
enable  him  to  distinguish  between  right  and  wrong,  as  to  the 
particular  act  in  question :  if  he  has  knowledge  and  consoions- 
ness  that  the  act  lie  is  doing  is  wrong,  and  will  deserve  pun- 
ishment, he  is,  in  the  eye  of  the  Law,  of  sound  mind  aikd 
memory.  Our  Penal  Code  defines  a  sound  mind  in  nearly 
similar  terms. 

It  lays  down  the  rule:  "A  person  shall  be  considered  of 
sound  mind  who  is  not  an  idiot,  a  lunatic,  or  afiected  by  in- 
sanity ;  or  who  hath  arrived  at  the  age  of  fourteen  years,  or 
before  that  age,  if  such  person  know  the  distinction  between 
good  and  evil." 

But  though  it  is  the  general  rule  that  insanity  is  ordinari]|y 
an  excuse,  yet  there  is  an  exception  to  this  rule,  and  that  is, 
when  the  crime  is  committed  by  a  party  in  a  fit  of  intoxica- 
tion, though  the  party  may  be  as  effectually  bereft  of  his 
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reason  by  drunkenness  as  by  insanity  produced  by  any  other 
cause.  A  voluntary  contracted  madness  is  no  excuse  for 
crime.  The  Law  does  not  permit  a  man  to  avail  himself  of 
his  own  gross  vice  and  misconduct,  to  shelter  himself  from 
the  legal  consequences  of  such  a  crime.  The  broad  rule  is, 
that  drunkenness  is  the  exception  to  the  general  rule ;  but 
the  crime  to  be  within  this  exception,  and  therefore  punish- 
able, must  take  place,  and  be  the  immediate  result  of  the  fit 
of  intoxication,  and  while  it  lasts  and  the  mere  consequence 
of  insanity,  remotely  occasioned  by  previous  habits  of  exces- 
sive indulgence  in  liquor.  The  Law  looks  to  the  immediate, 
and  not  to  the  remote  cause  which  produced  it.  To  illustrate 
this  idea  :fif,  by  a  long  practice  of  intoxication,  an  habitual 
or  fixed  insanity  is  caused,  or  a  permanent  injury  to  the  mind 
producecl — although  tliis  madness  was  at  first  contracted  vol- 
untarily, yet  the  party  is  in  the  same  situation  in  regard  to  j 
responsibility  for  qrime,  as  in  a  state  of  insanity  caused  by/ 
nature  or  accident) 

But  if  the  ordinary  condition  of  a  nmn's  mind,  when  free 
from  the  excitement  of  liquor,  is  regular,  capable  of  under- 
standing the  gioral  quality  of  his  acts,  of  speaking,  reason- 
ing and  acting  coherently,  and  he  voluntarily  deprives  him- 
9cl  of  reason  by  intoxication,  and  commits  an  act  while  in 
that  condition,  he  is  responsible. 

Nor  does  it  make  any  difference  that  a  man,  either  by  for- 
mer injury  to  the  head  or  brain,  or  constitutional  infirmity, 
is  more  liable  to  be  maddened  by  liquor  than  another  man. 
If  he  has  legal  memory  and  discretion  when  sober,  and  vol- 
ontarilj  deprives  himself .i)f  reason,  he  is  responsible  for  his 
acts  in  that  condition.  ^But  if  a  man  is  insane  when  sober, 
the  fact  that  he  increased  the  insanity  by  the  super-added 
excitement  of  liquor  makes  no  difference.  An  insane  man 
is  irresponsible,  whether  drunk  or  sol)eiO 

I'he  rule  laid  down  by  our  Penal  Code,  is :  ''  That  drunken^ 
Hess  shall  not  be  an  excuse  for  any  crime  or  misdemeanor,  j 
imless  such  drunkenness  was  occasioned  by  the  fraud,  arti-y 
fice,  or  contrivance  of  another.'* 

So  that  the  deduction  from  all  their  rules  is,  that  if  the  in- 
•sanitv  was  the  immediate  conse([uenco  of  drunkenness,  it  is 
no  excuse  in  Law,  though  the  former  injury  may  have  ren- 
dered him  more  liable  to  be  crazed  by  liquor  than  if  he  had 
never  received  it;    for  a  man  in  such  a  condition,  if  sane 
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while  sober,  has  no  right  to  indulge  a  morbid  appetite,  at  the 
expense  of  risk  to  the  lives  of  others.  And  to  lay  down  any 
other  principle,  would  produce  consequences  to  society  which 
the  imagination  can  better  conceive  than  words  describe. 

These  are  the  rules  for  determining  the  question  of  in- 
sanity, and  the  degree  and  nature  of  insensibility  to  the  Law. 

Tfcerc  is  another  principle  connected  with  the  subject,  and 
that  is,  that  the  Law  presumes  every  man  of  sound  mind  until 
the  contrary  appears ;  and  the  burden  of  proof  is  alwaya  on 
the  defendant,  to  show  that  at  the  time  of  the  commission  of 
the  act,  he  was  not  of  sound  mind.  And  it  ought  to  be  made 
to  appear  to  a  reasonable  certainty — to  your  reasonable  satis- 
faction, that  at  the  time  of  the  commission  of  the  act  the 
Carty  did  not  know  the  nature  and  quality  of  the  act,  or  if 
o  did,  did  not  know  that  the  act  was  wrong. 

And  it  now  devolves  on  you  to  decide  whether  the  defen- 
dant has,  by  proof,  rebutted  this  legal  presumption  of  sanity. 
And  this,  like  the  other  injury,  is  to  be  determined  by  the 
testimony. 

Evidence  on  the  question  of  mental  soundness  or  unsound- 
ness consists  of  facts  and  circumstances  tending  to  prove  the 
one  or  the  other,  and  of  the  opinion  of  witnesses  in  connec- 
tion with  the  facts  detailed  by  them,  and  the  opinion  of  ex- 
perts founded  on  the  facts  proven. 

The  opinion  of  witnesses  unskilled  on  such  subjects  is  en- 
titled to  no  weight  disconnected  with  the  facts,  and  though 
great  respect  is  due  the  opinions  of  gentlemen  of  the  Faculty, 
skilled  in  such  matters  by  reason  of  their  superior  skill  and 
advantage  for  understanding  the  operations  and  the  phenom- 
ena of  the  human  mind,  yet  it  is  at  last  from  the  facts  proren 
that  a  Jury  are  mainly  to  decide.  They  are  not  bound  by 
any  opinion,  unless  that  opinion  is  sustained  by  the  facts 
proven. 

These  are  the  principles  of  Law  governing  this  case,  and 
it  is  exclusively  your  province  to  apply  them  to  the  facts  of 
this  case,  and  to  render  a  true  verdict  according  to  the  evi- 
dence, and  according  to  nothing  else. 

If,  after  mature  deliberation,  you  arc  satisfied  beyond  • 
doubt  that  the  prisoner  is  guilty,  you  will  find  him  so.  If 
not,  you  will  find  him  not  guilty. 

It  is  to  be  regretted  that  any  illusion  should  ever  be  made 
before  a  Jury  in  charge  of  such  a  case  as  this,  to  outside  in- 
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fluenccs — to  the  state  of  public  opiniou,  or  any  other  circum- 
stances by  which  it  would  be  improper  that  a  Jury  should  be 
influenced. 

If,  upon  deliberation,  there  is  a  reasonable  doubt  left  on 
your  mind  of  the  guilt  of  the  accused,  the  humanity  of  the 
Law  gives  to  the  accused  the  benefit  of  that  doubt,  and  makes 
it  the  duty  of  the  Jury  to  acc^uit.  ^ 

By  a  reasonable  doubt,  is  meant  such  a  doubt  as  now 
arises  from  the  testimony,  in  the  mind  of  a  reasonable  man, 
and  leaves  it  hesitating,  unsettled,  and  undecided. 

Absolute  certainty  is  not  to  be  attained  by  any  mode  of 
judicial  investigation.  A  moral  or  reasonable  certainty  is 
all  that  the  Law  requires,  and  all  that  is  attainable. 

And  now,  gentlemen,  this  case  is  fully  committed  into 
your  hands  as  judges  of  the  Law  and  of  th6  facts.  I  do  not 
permit  myself  to  suppose  that  you  will  be  influenced  by  any- 
thing outside  of  the  testimony  of  the  case,  or  to  doubt  that 
you  will  discharge  your  duty  fearlessly,  independently  and 
impartially. 

The  Jury,  after  deliberating  about  two  hours,  returned  a 
verdict  of  guilty. 

Counsel  for  the  defendant  then  made  a  motion  for  a  new 
trial  of  said  case,  on  the  following  grounds,  to-wit: 

First :  Because  the  Court  erred  in  refusing  to  allow  the 
witness  (Daniel  S.  Priutup)  to  state  in  evidence  the  following 
facts :  "  That  a  short  time  after  the  homicide  was  committed, 
he  visited  prisoner,  and,  for  the  purpose  of  testing  his  sanity, 
informed  prisoner,  amongst  other  things,  that  it  might  be 
very  important  in  his  defence  to  know  from  whom  he  pro- 
cared  the  pistol  with  which  he  shot  deceased,  for  the  two-fold 
turpose  of  proving  by  the  person  from  whom  he  procured  it, 
is  condition  of  mind  at  tlie  time,  and  also  to  show  that  the 
tistol  was  not  the  property  of  prisoner,  and  that  it  could  not 
e  ascertained  from  any  other  person,  from  whom  it  was  pro- 
cured; and  that  he  (witness)  said  nothing  to  the  prisoner  but 
what  would  render  it  to  his  interest  to  disclose  the  fact,  if  he 
knew  it ;  to  all  of  which  prisoner  replied,  that  he  had  no 
recollection  whatever  of  having  a  pistol,  nor  of  any  person 
from  whom  he  did  or  could  procure  it,  and  had  no  recoUeo- 
tion  of  shooting,  or  even  seeing  deceased."  And  also  in  re- 
fosing  to  allow  said  witness  to  state  the  means  adopted  by  B. 
EL  Hill  to  test  the  sanity  of  prisoner  at  the  time  of  commit- 
30 
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ting  the  act,  before  he  was  employed  to  defend  prisoMi 
(And  in  refusing  to  allow  the  counsel  to  state  before  tne  Con 
what  facts  he  did  propose  to  prove  on  this  subject.) 

The  presiding  Judge  certifies,  relative  to  this  groand 
"  That  the  counsel  only  proposed  to  prove  a  converaatio! 
with  the  prisoner  by  himself  some  three  months  after  til 
homicide." 

Second:  Because  the  Court  erred  in  refusing  to  alloi 
prisoner  to  prove,  that  owing  to  the  diseased  condition  of  hi 
mind,  the  family  and  friends  about  Rome  had  long  refused  t 
allow  prisoner  to  have  deadly  weapons. 

Relative  to  this  ground,  the  Judge  certifies:  *^That  helu 
no  recollection  of  any  offer  to  prove  any  control,  or  attemp 
to  control,  the  defendant,  in  the  carrying  of  weapons,  or  an' 
refusal  to  permit  him  to  carry  them.  The  witness  did  testir 
that  the  family  had  endeavored  to  prevent  his  carrying 
pistol." 

Third:  Because  the  Court  erred  in  allowing  the  State  t 
prove  in  rebuttal,  by  Luther  J.  Glenn,  the  difficulty  betwee 
prisoner  and  deceased  the  night  before  the  homicide  as  efi 
dence  of  express  malice,  and  to  the  same  point,  in  allowiBj 
the  evidence  of  Thomas  Gannon  and  Samuel  Wallace. 

Fourth :  Because  the  Court  erred  in  allowing  Lather  J 
Glenn  and  J.  A.  Hayden  to  give  their  opinions  as  to  th 
sanity  or  insanity  of  the  prisoner,  and  in  allowing  them  t 
give  their  statements  that  prisoner  was  ^'drinking,"  wIm 
such  statements  were  given  as  conclusions,  and  not  as  faoti 

Relative  to  this  ground,  the  Judge  certifies:  ^^That  h 
heard  no  objection  to  the  testimony  at  the  time  it  was  gim 
in;  and  that  the  opinions  of  witnesses  (other  than  ezperti 
as  to  the  sanity  or  insanity  of  the  defendant,  was  first  intn 
duced  by  the  defendant's  counsel,  and  at  their  instance;  aa 
after  objection  made  by  counsel  for  the  State,  the  testimim; 
was  admitted  by  the  Court,  with  the  distinct  avowal,  that  a 
that  question  was  somewhat  unsettled,  if  the  defendant' 
oeunsel  insisted  on  it,  the  evidence  would  be  admitted,  will 
the  condition  that  the  rale  should  work  alike  in  favcMr  of  boll 
sides,  and  the  defendant's  counsel  expressly  accepted  th 
condition." 

Fifth :  Because  the  Court  erred  in  this :  When  the  SM 
had  closed  its  rebuttal  testimony,  the  defendant  re-introdoeec 
Dr.  H.  W.  Brown  and  Dr.  W.  F.  Westmoreland,  to  prtfi 
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that  the  additional  facta  proven  in  rebuttal,  taken  as  true, 
did  not  change  their  opinions  of  the  insanity  of  the  prisoner 
at  the  time  of  the  killing.  Each  witness  stated  that  he  did 
not  hear  some  of  the  witnesses  in  rebuttal,  when  the  defend- 
ant moved  that  these  facts  be  read  to  them,  which  the  Court 
would  not  allow  to  be  done. 

To  this  ground  the  presiding  Judge  annexes  the  following 
qualification,  to-wit:  ''That  this  motion  was  made  as  to  Dr. 
Westmoreland,  who  stated  that  he  was  present  while  the  wit- 
nesses were  being  examined,  but  did  not  hear  all  their  testi- 
mony ;  that  at  the  request  of  defendant's  counsel,  the  Court 
had  permitted  portions  of  the  testimony  to  be  read  over  in 
the  hearing  of  the  medical  witnesses  as  a  foundation  for  their 
further  examination,  but  refused  to  allow  it  any  further, 
stating  that  counsel  might  state  the  facts  hypothctically,  and 
ask  the  witnesses  their  opinion  upon  them." 

Sixth:  Because  the  Judge  erred  in  failing  to  include  in 
his  charge  to  the  Jury  the  Law  on  all  material  facts  proven 
in  the  evidence  and  insisted  on  by  counsel  for  the  defence; 
and  especially  in  not  charging  the  Jury  as  insisted  on  by 
counsel  for  the  defendant  before  the  Jury,  whether  the  pris- 
oner was  or  was  not  responsible  for  crime,  if,  by  reason  of  the 
injury  to  his  brain  or  otherwise,  he  was  afflicted  with  the  dis- 
ease called  oinomaniay  and  by  reason  of  this  disease  was 
irresistibly  impelled,  by  a  will  not  his  own,  to  drink,  and 
after  being  so  impelled,  did  drink,  and  thus  become  insane 
from  drink,  and  whilst  thus  insane  committed  the  homicide. 
And  also  in  not  charging  the  Jury  as  insisted  on  by  counsel, 
that  if  they  believed  the  prisoner  had  suficred  by  injury  or 
otherwise,  a  pathological  or  organic  change  in  his  brain, 
which  produced  the  disease  of  oinomania^  and  by  this  dis- 
ease was  irresistibly  impelled  to  drink  liquor,  and  from  the 
liquor  thus  drank  became  insane,  and  while  thus  insane  killed 
the  deceased,  he  was  not  guilty  of  murder. 

Seventh:  Because  the  Court  erred  in  charging  the  Jury, 
that  if  the  prisoner  labored  under  a  disease  of  the  brain, 
vhich  did  not  render  him  insane,  but,  notwithstanding  the 
diiease,  knew  right  from  wrong  when  sober,  and  then  drank 
Uqnor,  which  produced  madness  or  insanity,  and  killed  the 
deceased,  ho  was  guilty  of  murder. 

To  this  ground  the  Judge  annexes  the  following,  to-wit: 
*^For  this,  and  all  other  exceptions  to  the  charge,  the  charge 
itself  is  referred  to." 
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Eighlli:  Because  the  Court  erred  in  refusing  to  charge  the 
Jury  in  langua^ijo  or  substance,  as  requested  bj  defendant's 
counsel  in  writing,  as  follows:  -'If  they  believe  that  the 
prisoner  was  insane  when  he  left  Rome,  and  came  to  Atlanta, 
and  continued  insane  until  he  killed  deceased,  then  the  fact 
that  he  drank  lirjuor  in  the  meantime  cannot  render  him 
liable,  but  he  mu^^t  be  acquitted  of  murder. 

Nintli :  Because  the  Court  erred  in  charging  the  Jurr  that 
insanity,  produced  proximately  by  drunkenness,  is  no  cxcwc 
for  crime,  and  no  j»alHaiion  for  crime. 

Tenth:  Because  the  Court  erred  in  charging  the  Jury,  thit 
insanity  was  an  excuse  for  crime,  unless  such  insanity  iras 
produced  by  liquor. 

Eleventh:  Because  the  Court  erred  in  charging  the  Jury, 
that  they  couUl  not  find  the  prisoner  guilty  of  any  grade  of 
homicide  below  murder,  and  that  he  was  guilty  of  murder  w 
not  guilty  at  all. 

Twelfth :  Because  the  verdict  of  the  Jury  was  contrarr 
to  Law,  and  contrary  to  evidence. 

Thirteenth :  Because  the  verdict  was  strongly  and  decidedly 
against  the  weight  of  the  evidence. 

Fourteenth :  Because  the  Court  erred  in  refusing  to  allow 
the  defendant  to  prove  by  Printup  and  Hooper,  and  others, 
the  family  and  neighborhood  reputation  of  the  prisoner  a* 
being  permanently  injured  in  his  mind,  and  the  contemplt- 
tion  before  the  homicide  was  committed,  of  confining  him  as 
a  lunatic. 

To  this  ground  the  Judge  annexes  the  following:  "The 
witness  was  proceeding  to  state,  that  for  some  time  after  the 
injury,  fears  were  expressed  by  the  family,  or  some  of  them, 
that  his  mind  would  never  entirely  recover  from  the  effects 
of  the  injury,  when  counsel  for  the  State  objected  to  the 
testimony,  and  it  was  rejecte<l.  I  have  not  the  slightest 
recollection  that  any  offer  was  made  to  prove  any  intention 
or  design  to  confine  the  prisoner  as  a  lunatic,  or  for  any  other 
cause." 

Fifteenth:  Because  the  Court  erred  in  submitting  to  the 
Jury  the  (piestion  of  drunkenness,  as  explanatory  of  the 
prisoner's  condition  at  the  time  of  the  homicide,  and  that 
the  defenrlant  could  not  protect  himself  from  the  responsi- 
bility of  one  crime,  when  committed  during  insanity  pro- 
duced by  another  crime  voluntarily  assumed. 
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Sixteenth :  Because  the  charge  of  the  Court,  as  a  whole, 
and  in  eack  of  its  parts,  was  error,  iu  that  it  submitted  to  the 
Jury  questions  not  made  by  the  issues  and  facts,  and  did  not 
submit  to  the  Jury  the  ipiestions  made  by  the  issues  and  the 
facts. 

To  this  ground  the  Judge  appends  the  following:  "'After 
the  charge  was  concluded,  the  Court  asked  whether  the  coun- 
sel on  either  side  wished  any  further  charge,  and  no  response 
was  given  by  either." 

Seventeenth:  Because  the  verdict  of  the  Jury  was  con- 
trary to  evidence  in  this:  that  it  was  against  all  the  evidence 
of  the  experts  and  mt'dical  witnesses  on  the  (juestion  of  in- 
sanity; and  also  against  the  evidence  of  the  opinions  of 
every  witness  who  gave  his  opinion  on  the  subject  of  sanity 
or  insanity,  and  who  saw  the  killing,  and  wlio  were  intimately 
acquainted  with  the  condition  of  the  prisoner  on  the  day  of 
the  homicide. 

Upon  the  hearing  of  the  same,  the  presiding  Judge  over- 
ruled the  motion  on  all  the  grounds  taken  in  the  rule,  and  re- 
fused the  new  trial,  and  error  is  assigned  upon  that  decision, 
and  upon  the  following  charge  of  the  Court,  to-wit :  "  Though 
nreat  respect  is  due  the  opinions  of  the  gentlemen  of  the 
Faculty,  skilled  in  such  matters,  by  reason  of  their  superior 
dull  and  advantages  for  understanding  the  operations  and 
phenomena  of  the  human  mind,  yet  it  is,  at  last,  from  the 
facts  proven  that  a  Jury  are  mainly  to  decide ;  they  are  not 
bound  by  any  opinions,  unless  the  opinions  are  sustained  by 
the  facts  proven." 

B.  H.  Hill,  A.  R.  Wkkjht,  and  Calhoux  &  Son,  for  the 
plaintiff  in  error. 

Thomas  L.  Cooper,  Sol.  Cien'l,  for  the  defendant  in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

To  avoid  being  tedious,  I  was  strongly  inclined  to  pass  in 
lilence  all  the  minor  points  in  this  case.  They  were  not 
dwelt  upon  by  the  able  counsel  in  the  argument.  On  account 
of  the  importance  of  the  case,  however,  I  concluded  that 
erery  assignment  of  error  had  best  be  noticed.  I  shall  dis- 
pitdi  them  with  as  much  brevity  as  possible. 
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When  the  Bill  of  Exceptions  was  presented  to  Judge  Bull 
for  his  signature,  he  made  in  his  own  hand-writing,  several 
corrections  of  the  facts  as  therein  stated.  To  these  addi- 
tions, counsel  for  the  plaintiff  in  error  object ;  and  it  becomes 
*|MBce8sary,  therefore,  to  dispose  of  this  preliminary  point  bo- 
fore  proceeding  further. 

After  verdict,  a  rule  nisi  was  moved  for  a  new  trial.  The 
motion  was  ordered  to  be  entered  upon  the  Minutes.  Upon 
hearing  the  application,  it  was  refused.  It  is  now  insisted 
that  the  rule  nisiy  by  being  placed  upon  the  Minutes,  became 
a  record,  importing  absolute  verity,  and  that  it  is  not  compe- 
tent for  the  presiding  Judge  to  alter  or  modify  the  statement 
of  the  facts  as  set  forth  in  the  rule  nw?,  when  he  comes  to 
certify  subsequently  to  the  Bill  of  Exceptions. 

Is  this  position  tenable?  The  rule  nisi  was,  upon  the  hear- 
ing, denied ;  perhaps  partly  because  the  statements  in  it  were 
not  true  and  consistent  with  what  transpired  on  the  trial.  At 
any  rate,  this  is  a  sufficient  reason  for  refusing  such  an  appli- 
cation. The  only  effect  of  placing  the  motion  upon  the  Min- 
utes was,  to  show  that  such  a  motion  had  been  made  at  that 
Term  of  the  Court,  and  upon  the  grounds  therein  stated. 
That  could  not  be  controverted.  But  it  did  not  concede  that 
the  facts  therein  stated  were  true. 

1.  It  is  complained  that  the  Court  erred  in  refusing  to  al- 
low the  witness,  Daniel  S.  Printup,  to  state  in  evidence  the 
following  facts :  That  a  short  time  after  the  homicide  was 
committed,  he  visited  prisoner,  and,  for  the  purpose  of  test- 
ing his  sanity,  among  other  things,  informed  prisoner  that 
it  might  be  very  important  in  his  defence,  to  know  from  whom 
he  procured  the  pistol  with  which  he  shot  deceased,  for  the 
two-fold  purpose  of  proving  by  the  person  from  whom  he  pro- 
cured it,  his  condition  of  mind  at  the  time ;  and  also,  to  show 
that  the  pistol  was  not  the  property  of  the  prisoner;  and  it 
could  not  be  ascertained  from  any  other  person  from  whom 
it  was  procured ;  and  that  he  said  nothing  to  the  prisoner  bat 
what  showed  that  it  would  be  to  his  interest  to  disclose  the  fact, 
if  he  knew  it:  when  the  prisoner  replied,  that  he  had  no  recol- 
lection, whatever,  of  having  a  pistol,  nor  any  person  from 
whom  he  could,  or  did,  procure  it;  and  had  no  recollection  of 
shooting,  or  even  seeing  the  deceased. 

And  also,  in  refusing  to  allow  said  witness  to  state  the 
means  adopted  by  B.  U.  Hill  to  test  the  sanity  of  Ae  pris- 
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oner  at  the  time  of  committing  the  act,  before  he  was  em- 
ployed to  defend  prisoner,  and  in  refusing  to  allow  the  coun- 
sel to  state  before  the  Court  what  facts  he  did  propose  to 
prove  on  this  subject. 

To  this  first  ground  of  alleged  error  in  the  Bill  of  Excep-^ 
tions,  the  Judge  appends  this  note:  ^'The  counsel  only  of- 
fered to  prove  a  conversation  with  the  prisoner,  by  himself, 
some  three  months  after  the  homicide/' 

Let  us  look  at  this  ground  for  a  moment,  apart  from  the 
qualifying  statement  added  by  the  Judge : 

If  the  prisoner  were  pane  at  the  interview  between  Col. 
Printup  and  himself,  and  he  is  deserving  of  the  reputation 
which  he  has  always  sustained,  of  being  a  young  man  of  more 
than  ordinary  talents,  it  would  have  occurred  to  a  much  duller 
intellect,  in  the  twinkling  of  an  eye,  to  have  feigned  entire 
ignorance  and  forgetfulness  of  the  whole  transaction,  as  much 
more  available  to  his  defence  than  any  information  he  could 
communicate  upon  the  points,  to  which  his  attention  was 
directed. 

What  tests  were  applied  by  Mr.  Hill,  the  powerful  and  in- 
defatigable champion  of  the  accused,  we  are  not  informed. 
We  know  that  Mr.  Hill  does  not  profess  to  be  an  expert;  and 
if  he  did,  we  are  not  aware  that  the  Law  recognizes  any  such 
mode  as  the  one  pursued  in  this  case  for  testing  the  sanity  of 
colprits.  It  is  not  the  conduct  or  declarations  of  the  party, 
at  the  time  of  the  act,  which  arc  sought  to  be  proven  as  a 
part  of  the  res  gestoB,  but  matters  transpiring  subsequently. 
In  the  hands  of  honorable  men — and  the  character  of  those 
Goncemed  in  this  matter  are  above  suspicion — a  precedent 
like  this  might  not  be  so  mischievous.  It  is  a  practice,  how- 
ever, so  liable  to  abuse,  that  we  think  it  safer  to  discourage 
80  dangerous  an  innovation. 

We  were  glad  that  no  point  was  made,  in  the  argument, 
upon  the  refusal  of  the  Court  to  allow  counsel  to  state  be- 
fore the  Court,  and,  of  course,  in  the  hearing  of  the  Jury, 
vhat  facts  he  did  propose  to  prove  as  to  the  matter  we  have 
been  discussing. 

2.  The  second  assignment  of  error  is,  in  the  Court's  re- 
bsing  to  allow  prisoner  to  prove  that,  owing  to  the  diseased 
eondition  of  prisoner's  mind,  the  family  and  friends  about 
Some  had  long  refused  to  allow  him  to  have  deadly  weapons. 

To  which  the  Court  adds:  "I  have  no  recollection  of  any 
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offer  to  prove  any  control,  or  attempt  to  control,  the  defend- 
ant in  carrying  weapons,  or,  any  refusal  to  permit  him  to 
^^  carry  them.     The  witness  did  testify  that  the  family  had  en- 
■  deavored  to  prevent  prisoner  from  carrying  a  pistol.** 
^JH^  As  the  presiding  Judge  refuses  to  certify  that  the  facts 
Titatod  in  this  ground  are  true,  it  is  needless  to  review  it.     It 
is  a  very  immaterial  matter,   at  best.     For  what  prudent 
family  would  not  have  dreaded  to  see  deadly  weapons  in  the 
hands,  or  about  the  person,  of  William  A.  Choice — one  who, 
while  in  his  cups,  as  all  the  proof  demonstrates,  was  so  dan- 
gerous, both  to  friend  and  foe? 

8.  The  third  complaint  is,  in  allowing  the  State  to  prove, 
in  rebuttal,  by  Luther  J.  Glenn,  the  difficulty  between  pris- 
oner and  deceased,  the  night  before  the  homicide,  as  evidence 
of  express  malice,  and  in  allowing  the  evidence  of  Thomas 
Gannon  and  Samuel  Wallace  to  prove  the  same  point. 

The  State  having  proved  the  homicide,  close<l,  as  the  Law 
would  imply  malice  from  the  killing.     To  rebut  this  presump- 
tion, the  plea  of  insanity  was  interposed,  and  a  large  amount 
of  evidence  adduced  to  support  it.     An  insane  person  is  not 
supposed  to  act  from  malice.     Does  it  not  weaken  the  force 
and  effect  of  the  prisoner's  defence,  to  show  express  malice? 
/     Who  would  not  more  readily  believe  that  the  prisoner  was 
/  insane,  had  he  shot  a  friend  or  an  indifferent  person,  as  he 
/     frequently  threatened  to  do,  but,  as  usual,  failed  or  farehore^ 
I      instead  of  one  against  whom  he  manifestly  harbored  a  spirit 
I       of  revenge  for  a  supposed  insult  or  injury?     A  drunken  man 
I       rarely,  if  ever,  shoots  or  stabs  another,   unless  he  cherishes 
1       some  resentment  toward  him.     T^  j,^  qnifn  nfVinrTyfpQ  with  the 
y     insane.     A  drunken  man  reasons  from  correct  data;  whereas 
\    ihe  insane  draw  right  conclusions  from  false  data. 

In  this  view  of  the  testimony,  it  was  strictly  in  rebuttal 
But  this  question  has  been  repeatedly  decided  by  this 
Court;  that  is,  that  the  introduction  of  testimony,  whether 
cumulative  or  in  rebuttal,  or  for  any  other  purpose,  is  en- 
tirely within  the  discretion  of  the  Circuit  Courts.  We  said, 
in  one  case,  that  in  no  case  could  we  consent  to  reverse  the 
Oircuit  Judge,  for  letting  in  testimony  which  was  relevant, 
at  any  stage  of  the  case.  Bryan  vs.  Walker^  20  Ga.  Rep.^ 
480  ;  Lumpkin  vs.  Williams^  19  Cra.  Mep,^  569 ;  Walker 
w.  Walker.,  UGa.  Bep.,  242;  Bird  vs.  The  State,  id.,  43. 
In  this  last  case,  the  Court  say:  *^The  State  relied  upon 
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the  facts  first  proven,  as  making  out  a  clear  case  of  malice — 
the  malice  ingredient  being  implied,  as  it  clearly  was  reason- 
ably to  be  implied,  from  all  the  circumstances  of  the  killing. 
The  prisoner  then  put  in  evidence,  facts  which  went  to  some 
extent  in  rebutting  the  presumption  of  malice.  The  State^ 
then  askeil  leave  to  strengthen  its  case,  by  proving  express 
malice;  and  it  being  granted,  the  prisoner  excepted/'  "I 
confess,"  says  the  learned  Judge  who  wrote  out  the  opin- 
ion, "my  inability  to  see  upon  what  ground.  Surely  it  is 
not  necessary  to  discuss  this  point." 

4.  The  next  assignment  is,  that  the  Court  erred  in  allow- 
ing Luther  J.  Glenn  and  J.  A.  Ilayden  to  give  their  opinions 
as  to  the  sanity  or  insanity  of  the  prisoner;  and  in  allowing 
them  to  give  their  statements,  that  ''  the  prisoner  was  drink- 
ing," when  such  statements  were  made  as  conclusions,  and 
not  as  faces. 

The  Judge  subjoins  a  note  to  this  exception,  to  this  effect: 
"I  heard  no  objection  to  this  testimony  at  the  time  it  was 
giTen.  The  opinions  of  witnesses,  other  than  experts,  as  to 
the  question  of  the  sanity  or  insanity  of  the  defendant,  was 
first  introduced  by  defendant's  counsel,  and  at  their  instance ; 
and  after  objection  made  by  the  State's  counsel,  was  admitted 
by  the  Court,  with  the  distinct  avowal,  that  as  the  question 
was  somewhat  unsettled,  if  the  defendant's  counsel  insisted 
on  it,  the  evidence  would  be  admitted,  with  the  condition, 
that  the  rule  should  work  alike  in  favor  of  both  sides ;  and 
the  defendant's  counsel  expressly  accepted  the  condition." 

Perhaps  it  would  be  better  to  dismiss  this  point,  without  a 
word  of  comment.  Unless  the  memory  of  the  Judge  is 
greatly  at  fault,  this  ground  should  never  have  been  incor- 
porated in  this  Bill  of  Exceptions.  When  parties  stipulate 
expressly  with  each  other  and  with  the  Court,  that  a  certain 
coarse  shall  be  pursued  in  the  management  of  a  cause,  that 
agreement  should  be  considered  binding,  more  especially  when 
the  record  shows,  as  it  does  most  abundantly  in  this  case, 
that  the  defendant  has  reaped  the  full  benefit  of  the  rule  of 
eridence  thus  agreed  to.  Still,  that  it  may  not  be  said  that 
any  injustice  has  happened  or  fallen  to  the  accused  for  want 
of  recollection  in  the  presiding  Judge,  I  propose  to  examine 
this  fourth  ground  to  some  extent. 

It  has  been  the  settled  doctrine  of  this  Court,  from  its  or- 
ganization, that  the  opinions  of  witnesses,  other  than  experts, 
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are  admissible  as  to  matters  of  opinion,  especially  as  it  re- 
spects sanity  or  insanity,  provided  such  opinions  be  accomp^ 
Died  by  the  facts  upon  which  they  were  founded.  PotU  and 
others  vs.  Hotisej  6  Qa.  Mep.y  324  ;  Walker  vs.  Walker,  14 
^&a.  Eep.j  24:2 ;  Bryan  vs.  Walton,  20  Ga.  Rep.,  45>0; 
Qoodwyn  vs.  Goodwyn,  id.,  600.  Our  Books  are  full  of  pre- 
cedents upon  this  point. 

/  As  for  myself,  I  would  rely  as  implicitly  upon  the  opinion 
/  of  practical  men,  who  form  their  belief  from  their  observa- 
/  tion  of  the  appearance,  conduct  and  conversation  of  a  per- 
I  son,  as  I  would  upon  the  opinions  of  physicians,  who  tes- 
I  tify  from  facts  proven  by  others,  or  the  opinions  even  of  the 
V  keepers  of  insane  hospitals. 

But  the  question  in  all  such  cases  is,  not  which  is  the  most 
reliable  evidence,  but  the  inquiry  is,  Shall  the  witnesses  be 
restricted,  in  their  testimony,  to  a  simple  statement  of  facta 
coming  within  their  knowledge,  leaving  the  Jury  to  draw  an 
inference  of  sanity  or  insanity,  or  may  the  judgment  of  the 
witnesses,  founded  on  opportunities  of  personal  observation, 
be  also  laid  before  the  Jury,  to  assist  them  in  forming  a  cor* 
rect  conclusion  ?  One  who  has  seen  and  conversed  with  an 
insane  person,  and  observed  his  countenance  and  behavior, 
has  an  impression  made  upon  his  mind  which  is  incommuni- 
cable. This  Court  is  committed  to  the  rule,  that  the  Jury, 
in  such  case,  is  entitled  to  the  benefit  of  this  impression. 

It  may  be  said  that  Col.  Glenn's  opportunity  of  observing 
and  judging  of  the  capacity  of  Choice  was  too  limited.  Bat 
it  has  been  truly  remarked,  that  so  different  are  the  powers 
and  habits  of  observation  in  different  persons,  that  no  gen- 
eral rule  can  be  laid  down  as  to  what  shall  be  deemed  a  suf- 
ficient opportunity  of  observation,  other  than,  in  fact,  it  has 
enabled  the  observer  to  form  a  belief  or  judgment  thereon. 
Col.  Glenn  had  known  prisoner  for  several  years,  though 
not  intimately ;  had  met  him  within  the  last  three  days  1^ 
fore  his  arrest  by  Webb ;  learned  from  him  that  he  was  about 

Sing  to  New  York,  having  engaged  to  travel  for  a  hoose  in 
At  city ;  always  considered  him  sane,  and  a  man  of  more 
than  ordinary  intelligence. 

Before  dismissing,  finally,  this  4th  exception,  upon  whidi 
I  am  fully  conscious  of  having  occupied  too  much  time  al- 
ready, I  would  suggest,  that  it  does  not  fairly  represent  the 
testimony  of  Glenn  and  Hayden.     Their  testimony,  when 


ATLANTA,  AUGUST  TERM,  1860.  467 


Choice  vs.  The  State  of  Georgia. 


taken  altogether,  is  wholly  unexceptionable.  Glenn,  for  in- 
stance, says  "prisoner,  from  his  appearance,  had  been  drink- 
ing;" and  Hayden,  upon  his  cross-examination,  swore,  that, 
''although  he  did  not  see  Choice  drinking,  yet  he  judged, 
from  his  manner  and  appearance,  that  he  had  been  drinking; 
had  seen  him  frequently  in  that  condition  before/' 

By  reading  the  testimony,  it  will  be  seen  that  expressions 
similar  to  that  excepted  to,  abounds  on  every  page  of  it. 
The  witness,  Gregory,  says  :  "Saw  prisoner  a  short  time  be- 
fore he  left  Rome  for  Atlanta;  had  been  drinking  several 
days;  does  not  know  that  ho  was  drinking;  was  acting  like 
a  man  who  had  been  drinking/'  Again,  by  the  same: 
"thought,  at  the  time  he  left  Kome,  the  exciting  cause  of 
prisoner's  insanity  was  liquor."  Echols  testified:  "Prisoner 
appeared  to  be  drinking;  witness  supposed  him  to  be  drunk." 
Bartlctt  sworn:  "Did  seem  like  a  drunken  man." 

After  such  expressions  as  these,  selected  almost  at  random 
from  the  answers  of  the  prisoner's  witnesses,  it  would  seem 
rather  captious  to  object  to  the  statements  of  Glenn  and  Hay- 
den, that  prisoner  "appeared  to  be  drinking."  Such  ex- 
pressions, both  in  ordinary  life  and  in  the  Courts,  convey  to 
the  mind,  with  sufficient  certainty,  the  condition  of  a  person, 
so  as  to  enable  one  to  pronounce  a  decision  thereon,  with 
reasonable  assurance  of  its  truth.  Really,  no  other  rule  is 
practicable.  If  the  witness  must  be  confined  to  a  simple  nar- 
ration of  facts,  how  the  person  leered  or  grinned,  how  he 
winked  his  eyes  or  squinted,  how  he  wagged  his  head,  &c., 
all  of  which  drunken  men  do,  you  shut  out,  not  only  the  ordi- 
nary, but  the  best  mode  of  obtaining  truth. 

We  reiterate,  then,  what  we  have  said  from  the  first — that, 
legally  and  philosophically  considered,  there  is  no  merit  in 
this  objection.  And  in  the  case  before  us,  what  benefit  would 
it  be  to  the  cause  of  the  accused,  to  exclude  this  truth  ?  Did 
not  Choice  himself  state  to  D.  H.  Branan,  when  sober  and 
sane,  that  he  "was  drinking  that  night;  that  Webb  knew 
that  he  was,  and  ought  not  to  have  treated  him  so?"  Why, 
I  ask,  should  Mr.  Webb  know  it,  any  more  than  Glenn  and 
Bbtyden,  except  from  his  conduct  and  appearance  ?  But  all 
the  proof  shows  that  such  was  his  condition,  the  night  before 
the  homicide  was  committed. 

5.  In  the  next  place,  it  is  complained,  that  when  the  State 
kad  closed  its  rebutting  testimony,  the  defendant  re-intro- 
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duced  Dr.  IT.  W.  Brown  and  Dr.  W.  F.  Westmoreland,  to 
prove  that  tlie  additional  facta,  proven  in  the  rebutting  testi- 
mony, did  not  change  their  opinions  of  the  insanity  of  the 
Erisoner  at  the  time  of  the  kiUing.  Each  witness  stated  that 
e  did  hear  some  of  tlie  witnesses  in  rebuttal ;  when  the  de- 
fendant moved  that  these  facts  be  read  to  them  from  the  evi- 
dence as  taken  down,  which  tlie  Court  would  not  allow  to  be 
done. 

To  this  assignment  of  error  the  Court  adds;  "This  motion 
was  made  as  to  Dr.  Westmoreland,  who  stated  that  he  was 
present  while  the  witnesses  were  being  examined,  but  did  not 
hear  all  their  testimony.  I  had,  at  the  request  of  defend- 
ant's counsel,  permitted  portions  of  the  testimony  to  be  read 
over  in  the  hearing  of  the  medical  witnesses,  as  a  foundation 
for  their  further  examination ;  and  refused  to  allow  it  any 
further,  stating  that  counsel  might  state  the  facts  hypotheti- 
cally,  and  ask  the  witnesses*  opinion  on  them.'* 

We  understand  the  Law  to  be  this :  Medical  men  are  per- 
mitted to  give  their  opinion  as  to  the  sane  or  insane  state  of 
a  person's  mind,  not  on  their  own  observations  only,  but  on 
the  case  itself,  as  proved  by  other  witnesses  on  the  triaL 
And  while  it  is  improper  to  ask  an  expert  what  is  his  opinion 
upon  the  case  on  trial,  he  may  be  asked  his  opinion  upon  a 
similar  case  hypothetical ly  stated.  And  this  the  Court  ex- 
pressly offered  to  permit  the  defendant' t  counsel  to  do.  What 
more  could  be  asked  ?  The  Judge  was  not  bound  to  read,  or 
suffer  to  be  read,  the  testimony  as  taken  down.  He  had  al- 
ready allowed  this  indulgence,  at  the  request  of  the  counsel; 
still,  it  was  a  matter  of  favor,  and  not  of  right. 

I  shall,  for  the  present,  pretermit  the  sixth,  seventh, 
eighth,  ninth  and  tenth  grounds  of  error,  and  consider  them 
together  hereafter,  in  connection  with  the  fifteenth  and  six- 
teenth assignments. 

6.  The  next  error  which  I  shall  discuss,  is  the  eleventh 
ground  in  the  motion  for  a  new  trial:  because  the  Court 
charged  the  Jury,  that  they  should  not  find  the  prisoner 
guilty  of  any  grade  of  homicide  below  murder,  and  that  he 
was  guilty  of  murder,  or  not  guilty  at  all. 

This  ground  is  not  correctly  stated,  in  the  motion  for  a  new 
trial,  but  differs  in  a  material  point  from  the  charge  as  given 
to  the  Jury;  and  this  discrepancy  illustrates  the  propriety  of 
the  view  expressed  in  the  beginning  of  this  opinion  upon  the 
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preliminary  question.  Judge  Bull  would  have  been  justified 
in  refusing  the  motion  for  a  new  trial  upon  this  ground,  be- 
cause it  does  not  state  eorrectlv  liis  char<To  njiven.  Instead 
of  s.iying  to  the  Jury,  by  way  f>f  du't'ctiotu  that  they  should 
not  find  the  prisoner  guilty  of  any  grade  of  homicide  below 
murder,  and  that  he  was  fjuiliy  of  murdr^  or  not  guUty  at 
all^  the  charge  was  this:  '* There  are  several  grades  of  homi- 
cide recorrnized  bv  the  Law,  involvinc^  different  defl;rees  of 
punishment:  such  as  nuinler,  voluntary  and  involuntay  nian- 
Blanghter,  and  justifiable  homicide.  The  defendant  in  this 
case  is  indicted  for  murder,  and,  in  the  opinion  of  the  Court, 
there  can  bo  no  intermediate  verdict  between  that  of  guilty 
of  murder,  and  that  of  not  guilty;  an<l  it  is,  therefore,  un- 
necess.iry  to  charge  yon  on  the  minor  grades  of  homicide." 

In  the  one  case,  his  charge  is  in  the  form  of  direction ;  in 
the  other,  it  is  the  exfvession  of  an.  opinion  merely,  and,  for 
that  reason,  declining  to  instruct  the  Jury  as  to  the  minor 
grades  of  homicide,  but,  at  the  same  time,  leaving  the  Jury 
untrammeled  by  his  judicial  fiat. 

And  we  concur  fully  in  opinion  with  the  presiding  Judge, 
that  the  killing  was  murder,  or  excusable  on  account  of  th^ 
insanity  of  the  accused.  If  Wm.  A.  Choice  was  sufficiently 
rational  to  be  criminally  responsible  for  his  acts,  the  killing 
of  Calvin  Webb  was,  in  the  eye  of  the  Law,  nmrder,  with- 
out provocation,  and  without  one  mitigating  circumstance: 
if  insane,  he  was  entitled  to  a  verdict  of  acquittal;  and 
there  can  be  no  intermediate  ground.  And  for  the  Court  to 
hare  charged  the  Jury  as  to  manslaughter,  would  have  been 
foreign  from  the  case  made  by  the  pleadings  and  the  proof. 
No  such  defence  was  set  up  for  the  accused ;  no  such  request 
was  made  of  the  Court.  In  Bof/d  against  the  State,  17  Ga, 
Rep.j  194,  this  Court  held,  that  it  was  not  error  to  refuse  or 
omit  to  give  in  charge  to  the  Jury,  portions  of  the  Penal 
Code  which  have  no  applicatit>n  to  the  issue  submitted  upon 
the  pleadings  and  proof.  And  the  Court,  in  that  case,  say: 
"We  ask,  what  had  the  law  of  manslaughter  to  do  with  this 
case?"  What  a  mockery  and  farce,  for  the  presiding  Judge 
to  have  instructed  the  Jury  as  to  involimtary  manslaughter! 
tod  yet,  he  is  charged  with  "manifest  error,"  in  omitting  to 
tdd  this!  He  would  have  been  guilty  of  manifest  folly,  if 
fce  had.  Had  there  been  any  evidence,  in  the  case  before  us, 
opon  which  the  Jury  might  have  mitigated  the  ofienco  from 
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murder  to  a  lower  grade  of  homicide,  it  would  have  been  dif- 
ferent. There  was  not  a  scintilla  of  proof  to  that  effect. 
Without  the  shadow  of  excuse,  Choice,  with  deliberate  aim, 
shoots  down  an  unoffending  citizen,  in  the  peace  of  the  State. 
If  the  Law  is  administered,  his  life  must  atone  for  it,  if  he 
be  subject  to  punishment ;  if  he  be  not,  it  is  fit  and  proper 
that  he  go  free  altogether,  as  would  the  infant  and  the  idiot. 

7.  It  is  alleged  as  error  in  the  Court,  that  it  refused  to 
allow  the  defendant  to  prove  by  Printup,  Hooper  and  others 
the  family  and  neighborhood  reputation  of  prisoner  as  injured 
permanently  in  his  mind,  by  reason  of  the  injury  he  had  re- 
ceived. No  authority  is  produced  to  justify  the  proof  of  a 
particular  fact  by  general  reputation — a  fact,  too,  in  which 
the  public  were  not  concerned.  We  know  of  no  rule  which 
would  allow  the  introduction  of  this  kind  of  hear-say  testi- 
mony. In  Wright  against  Tatham^  1  Ad,  and  AL,  8,  8, 
the  question  was  much  discussed,  whether  letters  addrcued 
to  a  person  whose  sanity  was  in  issue,  were,  admissible  to 
prove  that  he  was  treated  as  insane  by  the  writers  of  the 
letters;  and  after  undergoing  several  investigations  before 
the  Court  of  Kings  Bench  and  Exchequer  Chamber,  it  was 
finally  decided  by  a  large  majority  of  the  House  of  Lords, 
that  such  letters  were  inadmissible,  unless  connected  by  proof 
with  some  act  of  the  person  implicated,  in  regard  to  the  let- 
ters themselves,  or  their  contents. 

8.  The  sixth  error  alleged  in  the  motion  for  a  new  trial  is, 
because  the  Judge  failed  to  include  in  his  charge  to  the  Jury, 
the  Law  on  all  material  facts  proven  in  the  evidence,  and  in- 
sisted on  in  the  argument  of  counsel ;  and  especially  in  fiut 
ing  to  charge  the  Jury  whether  the  prisoner  was  or  was  not 
responsible  for  crime,  if  by  reason  of  the  injury  to  his  brain, 
or  otherwise^  fmark  that  expression !)  he  was  afilictod  with 
the  disease  ealled  Oinomania,  and  by  reason  of  this  <^igffM<>, 
was  irresistibly  impelled,  by  a  mil  not  his  otpUy  to  drink ;  and 
after  being  so  impelled,  did  drink,  and  thus  became  insane 
from  drink,  and  while  thus  insane,  he  committed  homicide. 
The  Court  also  erred  in  not  charging  the  Jury,  that  if  thej 
believed  the  prisoner  had  suffered  by  injury,  or  othermHj 
(mark  that  again !)  a  pathological  or  organic  change  in  the 
brain,  which  produced  the  disease  of  Otnomanta,  and  by  flus 
disease  was  irresistibly  impelled  to  drink  liquor,  and  firon 
the  liquor  thus  drank  became  insane,  and  whUe  Uins  insane, 
killed  deceased,  he  was  not  guilty  of  murder.    And 
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Seventhly,  Because  the  Court  erred  in  charging  the  Jury, 
that  if  prisoner  labored  under  a  disease  of  the  brain,  which  did 
not  render  him  insane,  but  notwithstanding  the  disease,  knew 
right  from  wrong  when  sober,  and  then  drank  liquor,  which 
produced  madness  or  insanity,  and  killed  deceased,  he  was 
not  guilty  of  murder. 

Eigthly,  Because  the  Court  erred  in  refusing  to  charge  the 
Jury,  in  language  or  substance,  as  requested  by  defendant's 
coansel,  in  writmg,  as  follows:  "If  the  Jury  believe  that 
prisoner  was  insane  when  he  left  Rome  and  came  to  Atlanta, 
and  continued  insane  until  he  killed  deceased,  the  faet  that 
he  drank  liquor  in  the  meantime  cannot  render  him  liable, 
but  he  must  be  acquitted  of  murder. 

Ninthly,  Because  the  Court  erred  in  charging  the  Jury, 
that  insanity  produced  proximately  by  drunkenness  is  no  ex- 
ease  for  crime. 

Tenthly,  Because  the  Court  erred  in  charging  the  Jury, 
that  insanity  was  an  excuse,  unless  such  insanity  was  pro- 
duced by  liquor. 

Fifteenthly,  Because  the  Court  erred  in  submitting  to  the 
Jury  the  question  of  drunkenness,  as  explanatory  of  his  con- 
dition at  the  time  of  the  homicide ;  and  that  the  defendant 
conld  not  protect  himself  from  the  responsibility  of  one  crime, 
when  committed  during  insanity  produced  by  another  crime 
Toluntarily  assumed.     And 

Sixteenthly,  Because  the  charge  of  the  Court,  as  a 
whole,  and  in  each  part,  was  error,  in  that  it  submitted  to 
the  Jury  questions  not  made  by  the  issues  and  the  facts,  and 
did  not  suornit  to  the  Jury  the  questions  made  by  the  issues 
and  the  facts. 

Now,  what  is  substantially  the  response  of  Judge  Bull  to 
all  this?  "I  will  not,  gentlemen  of  the  Jury,  confuse  you 
or  myself,  by  attempting  to  notice  all  these  learned  distinc- 
ticms.  The  simple  rule  laid  down  by  the  Law  is,  that  if  a 
man  has  capacity  and  reason  sufficient  to  enable  him  to  dis- 
tinguish between  right  and  wrong,  as  to  the  particular  act  in 
ijnestion:  if  he  has  knowledge  and  consciousness  that  the 
let  he  is  doing  is  wrong,  and  will  deserve  punishment,  he  is, 
in  the  eve  of  the  Law,  of  sound  mind  and  memory,  and,  con- 
lequently,  the  subject  of  punishment.  For  the  Code  de- 
dures,  that  a  person  shall  be  considered  of  sound  mind  who 
it  not  an  idiot,  a  lunatic,  or  affected  by  insanity ;  or  who 
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hath  arrived  at  the  age  of  fourteen  years,  or  before  that  age, 
if  such  person  kneio  the  distinction  between  good  and  evil, 

"But,  though  it  is  the  general  rule,  that  insanity  is  an  ex- 
cuse, yet,  there  is  an  exception  to  this  rule,  and  that  is,  when 
the  crime  is  committed  by  a  party  in  a  fit  of  intoxication, 
though  the  party  may  be  as  effectually  bereft  of  his  reason 
by  drunkenness  as  by  insanity  produced  by  any  other  cause. 
For  drunkenness  shall  not  be  an  excuse  for  any  crime  or 
misdemeanor,  unless  such  drunkenness  was  occasioned  by  the 
fraud,  artifice  or  contrivance  of  another.  Nor  does  it  make 
any  difference,  that  a  man  by  constitutional  infirmity,  or  by 
accidental  injury  to  the  head  or  brain,  is  more  liable  to  be 
maddened  by  liquor  than  another  man.  If  he  has  legal  mem- 
ory and  discretion  when  sober,  and  voluntarily  deprives  him- 
self of  reason,  he  is  responsible  for  his  acts  in  that  condi- 
tion. But  if  a  man  is  insane  when  sober,  the  fact  that  he 
increased  tlie  insanity,  by  the  superadded  excitement  of  li- 
quor, makes  no  difference.  An  insane  person  is  irresponsi- 
ble, whether  drunk  pr  sober.** 

I  pause  to  remark,  how  fully  does  this  concluding  proposi- 
tion meet  the  8th  ground  of  alleged  error  in  the  motion  for 
a  new  trial,  to-wit :  That  if  the  Jury  believed  that  Choice  was 
insane  when  he  left  Rome  and  came  to  Atlanta,  and  until  he 
killed  deceased,  then,  the  fact  that  he  drank  liquor  in  the 
meantime  cannot  render  him  liable,  but  he  must  be  acquitted 
of  murder.  Certainly,  responds  the  Judge ;  for  an  insane 
man  is  irresponsible,  whether  drunk  or  sober ! 

But  to  proceed  with  the  charge — "  These  arc  the  rules 
for  determining  the  question  of  insanity,  and  the  degree  and 
nature  of  irresponsibility  to  the  Law.  The  Law  presumes 
every  man  of  sound  mind  till  the  contrary  appears,  and  the 
burden  of  proof  is  on  the  defendant,  that,  at  the  time  of  the 
commission  of  the  act,  he  was  not  of  sound  mind.  And  it 
ought  to  be  made  to  appear  to  a  reasonable  certainty,  to 
your  reasonable  satisfaction,  that,  at  the  time  of  the  commis- 
sion of  the  act,  the  party  did  not  know  the  nature  and  quality 
of  the  act,  or,  if  he  did,  did  not  know  that  the  act  was  wrong; 
and  it  devolves  upon  you  to  decide  whether  the  defendant 
has,  by  proof,  rebutted  this  legal  presumption  of  sanity.  If^ 
after  mature  deliberation,  you  arc  satisfied,  beyond  a  donbt, 
that  the  prisoner  is  guilty,  you  will  find  so ;  if  not,  you  will 
find  him  not  guilty.*' 
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Would  that  I  could  transcribe  this  admirable  charge  en- 
tire.    For,  in  our  judgment,  it  submits  to  the  Jury,  full  and 
fairly,  the  Law  upon  the  onli/  (Questions  made  by  the  issues.' 
and  the  facts  in  this  case. 

Whether  any  one  is  born  with  an  irresistible  desii^cto 
drink,  or  whether  such  thirst  may  be  the  result  of  accidental 
injury  done  to  the  brain,  is  a  theory  not  yet  satisfactorily 
establishedJ    For  myself,  I  capitally  doubt  whether  it  ever 
can  be.     And  if  it  were,  how  far  this  crazy  desire  for  liquor 
would  excuse  from  crime,  it  is  not  for  me  to  say.     That  this 
controlling  thirst  for  liquor  may  be  acquired  by  the  force  of 
habit,  until  it  becomes  a  sort  of  second  nature,  in  common 
language,  I  entertain  no  doubt.     Whether  eycix  a  lQng..C0urse 
of  indulgence  will  produce  a  pathological  or  organic  change 
in  the  J)min7.I.venturcjio  opinion.  /TTpon  this  proposition, 
however,  T  plant  myself  immovably  V  and  from  it,   nothing 
can  dislodge  me  but  an  act  of  the  Legislature,  namely:  that 
neither  moral  nor  legal  responsibility  can  be  avoided  in  this 
way.     This  is  a  new  principle  sought  to  be  ingrafted  upon 
criminal  jurisprudence.    It  is  neither  more  nor  less  than  this, 
that  a  want  of  will  and  conscience  to  do  right,   will  consti- 
tute an  excuse  for  the  commission  of  crime;  and  that,  too, 
where  this  deficiency  in  will  and  conscience  is  the  result  of  a 
long  and  persevering  course  of  wrong-doing.     If  this  doo- 
trine  be  true — I  speak  it  with  all  seriousness — the  Devil  is 
the  most  irresponsible  being  in  the  Univerge?)   For,   from 
his  inveterate  hostility  to  the  Author  of  all  good,  no  other 
creature  has  less  power  than   Satan  to  do  right.     The  bur- 
glar and  the  pirate  may  indulge  in  robbing  and  murder,  until 
it  is  as  hard  for  an  Ethiopian  to  change  his  skin,  as  for  them 
to  cease  to  do  evil ;  but  the  inability  of  Satan  to  control  his 
will,  to  do  right,  is  far  beyond  theirs ;  and  yet,  our  faith  as- 
sures us  that  the  fate  of  Satan  is  unalterably  and  eternally 
fixed  in  the  prison-house  of  God's  enemies.  /^©  fact  is,  re- 
sponsibility depends  upon  the  possession  of^ill — not  the 
power  over  TO  Nor  docs  the  most  desperate  drunkard  lose 
the  power  to  control  his  will,  but  he  loses  the  desire  to  con- 
trol it.     No  matter  how  deep  his  degradation,  the  drunkard 
ues  his  will  whenever  he  takes  his  cup.    It  is  for  the  pleasure 
of  the  relief  of  the  draught,  that  he  takes  it.     His  intellect, 
Mb  appetite,  and  his  will,  all  work  rationally,  if  not  wisely,  in 
his  guilty  indalgence.     And  were  you  to  exonerate  the  ine- 
31 
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briate  from  responsibility,  you  would  do  violence  both  to  h» 
consciousness  and  to  his  conscience  ;  for  ho  not  only  feeb 
the  self-prompted  use  of  every  rational  power  involvca  in  ac- 
countability, but  he  feels,  also,  precisely  what  this  new  phi- 
losophy denies — his  solemn  and  actual  wrong-doing,  in  the 
very  act  of  indulgence.  Converse  seriously  with  the  greatest 
drunkard  this  side  of  actual  insanity — just  compose  him,  so 
as  to  reach  his  clear,  constant  experience,  and  he  will  confess 
that  he  realizes  the  guilt,  and  therefore  tlie  responsibility  of 
his  conduct.  A  creature  made  responsible  by  God,  never 
loses  his  responsibility,  save  by  some  sort  of  insanity.  There 
have  always  existed  amongst  men  a  variety  of  cases,  wherein 
the  will  of  the  transgressor  is  universally  admitted  to  have 
little  or  no  power  to  dictate  a  return  to  virtue.  But  mankind 
have  never,  in  any  age  of  the  world,  exonerated  the  party 
from  responsibility,  except  where  they  were  considered  to 
have  lost  rectitude  of  intellect  by  direct  mental  alienation. 

Mr.  M.  N.  Bartlett  testified,  that  prisoner,  after  one  of  his 
sprees,  would  swear  that  he  would  quit  drinking.  And  he 
stated  to  Mr.  Wilkes,  that  vicious  associations  would  leftd 
young  men  to  drink ;  and  he  thought  there  was  no  seenrity 
when  a  young  man  took  to  his  cups.  Here  was  both  con- 
sciousness and  conscience.  He  did  not  seek  to  shield  him- 
self from  responsibility,  because  he  had  lost  the  power  to 
control  his  will,  any  more  than  David  did  from  the  crime  of 
"blood-guiltiness;"  because,  overpowered  by  his  lust,  he  had 
caused  tiie  life  of  Uriah  to  be  sacrificed,  in  order  that  he 
might  possess  himself  of  his  beautiful  wife. 

On  the  trial  of  Kleim,  before  Judge  Edmonds,  of  Spiritual 
Rapping  notoriety,  in  1845,  we  find  the  first  clear  legal  re- 
cognition of  this  moral  insanity  doctrine — a  doctrine  which 
destroys  all  responsibility  to  human  and  Divine  law ;  and  one 
originating,  as  I  verily  believe,  in  an  utter  misconception  of 
man's  moral  and  physical  nature ;  an  ofi'-shoot  from  that  Bo- 
hon  Upas  of  JTumanisnij  which  has  so  pervaded  and  poisoned 
the  Northern  mind  of  this  country,  and  which,  I  fear,  will 
cause  the  glorious  sun  of  our  Union  to  sink  soon  in  the  sea 
of  fratricidal  blood ! 

And  this  is  the  doctrine  which  is  intended  to  be  covered 
by  the  term,  "or  othenvise^''  twice  repeated  in  the  6th  groond 
of  the  motion  for  a  new  trial ;  and  to  which  attention  was 
directed  by  the  words  in  parenthesis,  in  copying  that  groimd. 


< 
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Had  the  Court  been  retjiifsted,  in  writing,  to  give  charges 
upon  this  doctrine  favoniI»le  to  the  prLsoner,  he  ought  to  have 
declined.  For,  in  the  judgment  of  this  Court,  no  such  prin- 
ciple has  been  recognized  in  Criuiinal  Ijaw,  whatever  may  be 
the  opinion  of  medifMl  writers  and  otliers  ui)on  the  subject. 

When  Choice  killed  Webb,  he  was  sober,  or  drunk,  or  in- 
sane. If  he  was  sober,  or  the  homicide  was  committed  in  a 
mere  fit  of  drunkenness,  which  is  no  excuse  for  crime,  in 
cither  of  these  events,  tbe  offence  was  confessedly  murder- 
But  his  defence  is,  that  he  was  insane.  It,  then,  becomcH 
important  to  inquire.  What  was  the  degree  of  insanity  under 
which  he  Labored?  For  the  Law,  acting  upon  the  assump- 
tion, perhaps,  that  all  men  are  more  or  lesj^  insane,  and  that 
it  is  a  question  of  degree  only,  has'^established  Ji  standard  or 
test  by  which  Courts  are  to  be  governed  in  the  trial  of  crimi- 
nal cases. 

Judge  Bull  charged  tlu'  Jury,  that  the  rule  was  this  :  That 
**if  .a  man  has  capacity  and  reason  sufficient  to  enable  him 
to  distinguish  right  and  wrong,  as  to  the  particular  act  in 
question:  if  he  has  knowledge  and  consciousness,  that  the 
act  he  is  doing  is  wrong,  and  will  deserve  punishment,  he 
is,  in  the  eye  of  the  Law,  of  sound  mind  and  memory,"  and 
therefore  criminally  responsible  for  his  acts.  ""^S 

Did  ho  state  the  rule  correctly  ?     This  must  be  decided  by    \ 
authority — to  which,  I  must  say,  very  little  reference  has 
been  made  in  the  argument — and  not  by  the  speculations  of 
Ray  and  Winslow,  Bucknill  and  Tuke,   and  other  medical  ' 
writers,  however  ingenious  they  may  be. 

And  it  is  worthy  of  notice,  that  a  less  degree  of  capacity  ' 
is  required  in  criminal  cases  than  in  civil  contracts.  It  may 
be  an  anomaly,  still,  this  difference  was  distinctly  maintained 
in  Bellingham's  case,  who  was  tried  for  the  murder  of  the 
Hon.  Spencer  Perceval,  in  1S12,  and  was  convicted  by  Lord 
Erskinc,  on  the  trial  of  Iladfield  for  shooting  at  the  King  in 
1800.  Indeed,  the  amount  of  capacity  which  would  make 
one  responsible  for  criminal  conduct,  would  stop  far  short  of 
binding  him  upon  a  civil  contract. 

Lord  Hale,  in  his  Pleas  of  the  Crown^  p.  30,  says :  "  There 
is  a  partial  insanity,  and  a  total  insanity.  Some  persons  that 
have  a  competent  reason,  in  respect  to  some  subjects,  are  yet 
under  a  peculiar  dementia  in  respect  to  some  particular  dis- 
coorsca,  subjects  or  applications ;  or  else  it  is  partial  in  re- 
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gpcct  to  degrees ;  and  this  is  the  condition  of  every  man, 
especially  melancholy  persons,  who,  for  the  most  part,  dis- 
oover  their  defect  in  excessive  fears  and  griefs,  and  yet,  are 
not  wholly  destitute  of  the  use  of  reason;  and  this  partial  in- 
sanity seems  not  to  excuse  them  in  committing  any  offence,  for 
it's  matter  capital ;  for  doubtless,  most  persons  that  are  felons 
of  themselves  and  others,  are  under  a  degree  of  partial  in- 
sanity when  they  commit  these  offences.  It  is  very  difficult 
to  define  the  invisible  line  that  divides  perfect  and  partial  in- 
sanity; but  it  must  rest  upon  circumstances,  duly  to  be 
weighed  and  considered  by  the  Judge  and  Jury,  lest  on  the 
one  side  there  be  a  kind  of  inhumanity  towards  the  defects 
of  human  nature,  or  on  the  other,  too  great  an  indulgence 
given  to  great  crimes.* '  Such  a  person,  as  laboring  under 
melancholy  distempers,  hath  yet,  ordinarily,  as  great  under- 
standing as,  ordinarily,  a  child  of  fourteen  years  hath,  is 
such  a  person  as  may  be  guilty  of  treason  or  felony." 

Arnold  was  tried,  in  1728,  (8  ffargraves  State  Trials,  822,) 
for  shooting  at  Lord  Onslow.  In  this  case,  Mr.  Justice  Tracy 
laid  down  the  Law  to  be,  ^'that  it  is  not  any  kind  of  frantic 
humor,  or  something  unaccountable  in  a  man's  actions,  that 
points  him  out  to  be  such  a  madman,  as  is  exempted  from 
punishment :  it  must  be  a  man  that  is  totally  deprived  of  his 
understanding  and  memory,  and  doth  not  know  what  he  is 
doing,  no  more  than  an  infant — than  a  brute  or  a  wild  beast.'* 

The  trial  of  Hadfield  took  place  in  the  King's  Bench,  be- 
fore Lord  Kenyon,  in  1800,  and  is  fully  reported  in  27  Stnih 
elVs  State  Triahj  1281.  Some  of  the  grounds  occupied  by 
Lord  Erskine,  and  in  which  the  Court  acquiesced,  were,  sub- 
stantially: 

That  it  is  unnecessary  that  reason  should  be  entirely  sub- 
verted or  driven  from  her  seat,  but  that  it  is  sufficient  if  dis- 
traction sits  down  upon  it,  along  with  her,  holds  her  trem- 
*Fline  hand  upon  it,  and  frightens  her  from  her  propriety; 

That  there  is  a  difference  between  civil  and  criniinal  re- 
sponsibility; that  a  man  affected  by  insanity  is  responsible 
for  his  criminal  acts,  where  he  is  not  for  his  civil; 

That  a  total  deprivation  of  memory  and  understanding  is 
not  requisite  to  constitute  insanityr 

In  Bellingham's  case,  to  which  I  have  already  alluded, 
and  which  is  reported  in  1  CoUinsan  on  Lunacj/j  650,  tried 
in  1812,  Lord  Mansfield  charged  the  Jury,  that  ^'the  single 
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question  for  them  to  determine  was,  whether,  when  he  com- 
mitted the  offence  charged  upon  him,  he  had  sufficient  under- 
standing to  distinguish  good  from  evil,  right  from  wrong ;  and 
that  murder  was  a  crime,  not  only  against  the  law  of  God, 
but  against  the  law  of  his  country."  The  defendant  was 
convicted  and  executed,  notwithstanding  he  labored  under 
many  insane  delusions,  as  the  facts  in  the  case  show.  He 
determined  to  assassinate  the  Premier,  that  he  might  thus 
secure  an  opportunity  of  bringing  his  imaginary  grievances 
before  the  countr/,  and  obtaining  a  triumph  over  the  Attor- 
ney-GeneralT  And  the  test  applied  in  this  case,  by  Lord 
Mansfield,  of  the  power  of  distinguishing  right  from  wrong, 
has  ever  since  been  adopted  as  the  only  one,  to  mark  the  line 
between  sanity  and  insanity,  responsibility  and  irresponsi- 
bility. 

Mr.  Justice  LeBlanc  reiterated  the  test  prescribed  by  Lord 
Mansfield,  in  King  vs.  Bowler.  (1  Collinson  on  Lunacy,  673.) 
Lord  Lyndhurst  did  the  same  thing  in  the  late  case  of  the 
King'VB,  Oxford.  (5  Oarrington  and  Payne^  168.)  And  in 
die  still  more  recent  case  of  Green  Smith,  (see  statement  of 
the  case  in  Taylor j  513,)  occurring  in  1837,  Mr.  Justice  Parke 
told  the  Jury,  that,  as  regards  the  effect  of  insanity  or  re- 
sponsibility for  crime,  "it  is  merely  necessary  that  the  party 
snould  have  sufficient  knowledge  and  reason  to  discriminate 
between  right  and  wrong." 

With  one  other  citation,  I  shall  conclude  this  branch  of  the 
discussion. 

In  1843,  took  place  the  trial  of  McNauehton,  for  killing 
Dmmmond,  which  excited  through  England  a  great  degree 
of  interest.  Lord  Chief  Justice  Tindal,  in  this  case,  in- 
stnicted  the  Jury,  that,  before  convicting  the  prisoner,  they 
most  bo  satisfied  that,  when  committing  the  criminal  act,  he 
hid  that  competent  use  of  his  understanding,  as  that  he  was 
doing  a  wicked  and  wrong  thing;  that  he  was  sensible  it  was 
I  Tiolation  of  the  law  of  God  and  man. 

This  trial  occasioned  the  submitting  of  certain  questions, 
by  the  House  of  Lords,  to  fifteen  Judges,  (that  being  the 
jnunber,  instead  of  twelve,  as  formerly,)  with  a  view  of  elicit- 
ing their  opinions  in  regard  to  criminal  responsibility.  Those 
<lMtions  and  answers  were  designed  to  settle  the  Law  of  En- 
^d  on  this  subject. 
Question  1 :  What  is  the  Law  respecting  alleged  crimes, 
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committed  by  persons  afflicted  with  insane  delusions,  with 
respect  to  one  or  more  particular  subjects  or  persons ;  as,  for 
instance,  when,  at  the  time  of  the  commission  of  the  alleged 
crime,  the  accused  knew  he  was  acting  contrary  to  Law,  but 
did  the  act  complained  of  with  the  view,  and  under  the  in- 
fluence, of  some  insane  delusion,  of  redressing  or  avenging 
some  supposed  grievance  or  injury,  or  of  producing  some 
supposed  public  benefit? 

Answer :  The  opinion  of  the  Judges  was,  that,  notwith- 
standing the  party  committed  a  wrong  act,  while  laboring 
under  the  idea  that  he  was  redressing  a  supposed  grievance 
or  injury,  or  under  the  impression  of  obtaining  some  public 
or  private  benefit,  he  was  liable  to  punisJiment. 

Question  2:  What  are  the  proper  questions  to  be  submitted 
to  the  Jury,  when  a  person  alledged  to  be  affected  with  in- 
sane delusions,  respecting  one  or  more  particular  subjects  or 
persons,  is  charged  with  the  commission  of  a  crime — ^murder, 
for  example — and  insanity  is  set  up  as  a  defence? 

Answer:  Before  a  plea  of  insanity  should  be  allowed,  un- 
doubted evidence  ought  to  be  adduced,  that  the  accused  was 
of  diseased  mind,  and  that  at  the  time  he  committed  the  act, 
he  was  not  conscious  of  right  and  wrong.  Every  person  was 
supposed  to  know  what  the  Law  was,  and  therefore,  nothing 
could  justify  a  wrong  act,  except  it  was  clearly  proved,  that 
the  party  did  not  know  right  from  wrong. 

Question  3 :  If  a  person  under  an  insane  delusion,  as  to 
existing  facts,  commits  an  offence,  in  consequence  thereof,  is 
he  hereby  excused  ? 

Answer :  If  the  delusion  were  only  partial,  the  party  ac- 
cused was  equally  liable  with  a  person  of  sane  mind.  tS  the 
accused  killed  another  in  self-defence,  he  would  be  entitled  to 
an  acquittal ;  but  if  the  crime  were  committed  for  any  iup- 
posed  injury y  he  would  be  liable  to  the  punishment  awarded 
oy  the  latvs  to  his  crime. 

The  charge  of  the  Court,  then,  tested  by  a  full  review  of 
the  English  cases,  from  Lord  Hale  to  the  present  time,  and 
with  which  all  the  best  considered  American  cases  agree,  is 
fully  sustained.  And  Humanitarians  should  deliberate  ma- 
turely, before  they  lend  their  aid  to  break  down  a  rule,  which 
has  received  the  sanction  and  approbation  of  the  wise  and 
the  good  for  centuries.  One  other  point,  and  we  are  done. 
Was  the  verdict  of  the  Jury  contrary  to  the  evidence? 


ATLANTA,  AUGUST  TEBM,  I860.  4T9 

Cboiue  IV.  The  State  of  Georgia. 


9.  Under  the  Act  of  1853-'54,  it  is  not  only  the  privilege, 
but  made  the  imperative  duty  of  this  Court,  to  express  an 
opinion  upon  the  testimony  in  this  case,  hecause  several  of 
the  grounds  in  the  motion  for  a  new  trial  are,  that  the  ver- 
dict was  contrary  to,  an<l  decidedly  against  the  weight  of  the 
evidence.  I  have  carefully  examined  the  evidence  again,  and 
again,  and  speaking  as  it  were  from  the  Jury-box,  rather 
than  the  Bench,  1  will  state  succinctly  the  conclusions  at 
which  1  have  arrived:  The  proof  has  utterly  failed  to  estab- 
lish that,  apart  from  liquor,  the  accident  of  1850  has  inflicted 
any  permanent  injury  upon  the  brain  of  the  accused. 

During  the  eight  years  which  intervened  between  the  acci- 
dent of  1850  and  the  homicide,  where  was  Wm.  A.  Cheice, 
and  what  was  his  manner  of  life?  He  was  no  recluse,  but, 
from  his  education,  social  position,  and  employments,  he 
mingled  much  in  society.  He  had  been  a  clerk  at  Milledge- 
ville;  and  Dr.  Gordon,  in  his  testimony,  states  as  a  reason 
why  he  noticed  him  while  there,  was,  that  he  had  often  heard 
kim  Bpokcn  of  as  a  man  of  a  high  order  of  talents,  and  that 
kis  prospects  were  bright  for  making  a  star  comedian.  Hav- 
ing heard  such  reports  often,  and  also  having  seen  his  name 
favorably  spoken  of  by  the  Press,  he  was  induced  to  exam- 
ine him  critically.  There  were,  perhaps,  few  men,  of  his  age, 
more  generally  known. 

Where  are  all  his  acquaintances — the  cloud  of  witnesses 
that  might  have  been  brought  forward  to  testify  to  his  insan- 
ity? ISot  to  distinct  facts,  these  might  have  been  forgotten 
—but  who  would  state  that  they  had  known  him  for  years, 
that  they  had  repeatedly  conversed  with  him,  and  heard  oth- 
ers converse  with  him,  that  apart  from  the  influence  of  liquor, 
md  when  entirely  sober,  they  had  noticed  in  these  conversa- 
tions,  that  he  was  incoherent  and  silly ;  that,  when  wholly 
free  from  the  influence  of  stimulants,  he  was  wild,  irrational, 
and  crazy.  Some  few,  it  is  true,  have  spoken,  but  where  are 
the  five  hundred  who  keep  back  V 

On  the  contrary,  you  are  met  at  every  step  in  the  evidence 
with  such  expressions  as  the  following:  ''Think  prisoner 
VM  drank  at  the  time  of  the  difficulty  in  the  Bar  Room," 
"Has  known  Choice  intimately  for  several  years,  and  con- 
ridera  him  a  man  of  promise  and  talents,  but  subject  to  ec- 
centricities— ^never  seen  him  when  he  considered  him  insane — 
vitnesB  thinks  him,  when  drinking,  the  most  dangerous  man 
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he  ever  saw.'*  "Has  never  seen  him,  only  when  under  the 
influence  of  liquor,  insane."  "Mr.  Choice  is  a  very  violent 
manlrhen  drinking."  "When  prisoner  threatened  to  kill 
witness  was  three  or  four  years  ago.  He  had  been  drinking 
at  the  time — when  under  the  influence  of  liquor  he  is  a  very 
violent  man." 

The  proof  of  insanity,  apart  from  liquor,  in  this  case,  is  too 
laeagre  to  raise  a  reasonable  doubt  as  to  the  capacity  of  the 
accused  to  commit  crime.  Who  cannot  count  from  one  to 
twenty  men,  within  the  circle  of  their  acquaintance,  who 
never  sufiered  any  injury  upon  the  head,  or  elsewhere,  and 
whose  rationalty,  except  when  drinking,  was  never  qnes- 
tioned,  concerning  whom  more  proof  could  be  adduced  to 
convict  them  of  insanity,  than  the  record  in  this  case  fur- 
nishes, to  prove  the  insanity  of  Choice  ? 

It  may  be,  that,  owing  to  the  accident  of  1850,  the  defen- 
dant was  not  only  more  easily  affected  by  liquor,  but,  also, 
that  he  had  less  power  to  control  his  appetite  for  drink. 
Still  this,  if  true,  would  not  excuse  him.     A  man  may  have 

Eartial  or  general  insanity,  and  that,  too,  from  blows  upon  the 
ead,  yet  if  he  drink,  and  bring  on  temporary  fits  of  drank- 
ness,  and,  while  under  the  influence  of  spirits,  takes  life,  he 
is  responsible.  "There  are  men,"  says  Mr.  Justice  Story, 
"soldiers  who  have  been  severely  wounded  in  the  head  espe- 
cially, who  well  know  that  excess  makes  them  mai;  but  if 
such  persons  willfully  deprive  themselves  of  reason,  they 
ought  not  to  be  excused  for  one  crime,  by  the  voluntan^  per- 
petration of  another." — United  States  vs.  Drew,  5  Mason's 
U.  S.  Rep  28. 

It  is  insisted,  particularly,  that  the  finding  was  against 
the  medical  testimony  in  this  case;  without  repeating  it,  I 
would  state,  generally,  that  the  strength  of  this  evidence  is 
greatly  overstated  in  the  argument,  as  the  Brief  of  it  will 
show.  As  it  respects  this  species  of  testimony  generaUy, 
the  doctrine  is  this :  It  is  competent  testimony ;  and  where 
the  experience,  honesty  and  impartiality  of  the  witnesses 
are  undei^iable,  as  in  this  case,  the  testimony  is  entitled  to 
great  weight,  and  consideration.  Not  that  it  is  so  authorita- 
tive, that  the  Jury  are  bound  to  be  governed  by  it — it  is  in- 
tended to  aid  and  assist  the  Jury  in  coming  to  correct  con- 
cluflions  in  the  case. 

With  something  short  of  a  hundred  more  opinions  to  write 
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out  (Inring  the  recess,  to  say  nothing  of  numerous  other 
pressing  engagements,  we  have  bestowed  upon  this  case  all 
the  time  and  consideration  at  our  command.  And  what  w, 
the  case? 

Choice  comes  down  from  Rome  to  Atlanta.  He  engages 
in  a  drunken  debauch,  as  has  been  the  habit  and  manner  of 
his  life.  Webb,  the  deceased,  a  Constable,  serves  Bail  pro- 
cess upon  him  for  ten  dollars — Choice  is  greatly  incensed, 
and  such  was  the  sense  of  injury  which  he  felt,  that  he  spokp 
complainingly  of  Webb's  treatment  to  Branan,  when  he  was 
brought  up  from  Milledgevillc  the  April  afterwards.  Mr. 
Glenn,  who  happene<l  to  be  present,  interposed  his  kind  oflB- 
068,  and  agreeing  to  pay  the  debt,  the  parties  separated, 
while  Choice  professed  lo  ac(iuiesce  in  the  suggestion  of  Mr. 
Glenn,  that  the  officer  had  done  nothing  more  than  his  duty. 
It  is  clear,  that  he  was  still  writhing  under  the  indignity,  a^ 
he  felt  it  to  be,  that  had  been  offered  him.  He  said  to  Thos. 
Gannon,  "  what  do  you  suppose  that  djimned  Bailiff  done  ?  He 
arrested  me  for  ten  dollars,  and  w^ould  not  take  my  word  for 
the  amount;'*  and  after  soliciting  a  knife,  or  a  pistol,  he  said 
he  would  cut  the  Bailifl's  heart  or  Dr.  Uowsing's — the  credi- 
tor's— heart.  Rising  next  morning  from  the  carouse  of  the 
overnight,  he  commenced  drinking  again,  and  coming  up 
with  Webb — who  was  walking  between  the  Trout  House  and 
the  Atlanta  Hotel  toward  the  Depot — he  fires  a  pistol  at  him 
twice,  and  thus  takes  his  life.  The  only  thing  sai<l  by  de- 
ceased, was,  "Don't  shoot";  and  the  only  words  uttered  by 
Choice,  were,  "Damned  if  I  don't  kill  you  any  how.*'  When 
Webb  staffgered  and  fell.  Choice  started  off,  saying,  "You 
will  take  tnat,"  or,  "Damn  you,  take  that.'' 

In  his  interview  with  Mr.  Wilkes,  in  the  Callaboose,  Choice 
ascribed  his  situation  to  drink,  which  made  him  a  fool  and  a 
madman;  but  made  no  allusion  to  any  permanent  injury  to 
his  brain  in  1850.  Choice  understood  himself  much  better 
than  the  intelligent  witnesses  who  testified,  and  this  whole 
record  demonstrates,  to  my  mind,  that  he  was  right. 

Unless  his  offence  can  bo  excused,  or  mitigated,  by  th(> 
pie*  and  proof  of  drunkenness,  the  verdict  of  the  Jury  was 
Wly  justified  by  the  facts.  The  prisoner  has  had  a  fair  trial. 
The  Law,  in  the  judgment  of  this  Court,  has  been  correctly 
administered,  and  when  we  have  j^aid  this,  our  duty  is  dis- 
<:Wged. 

32 
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JUDGMENT. 

Whereupon,  it  is  considered  and  acKudged  by  the  OonrC^ 
that  Uie  Judgment  of  the  Court  below  be  affirmed. 
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HUGHES  et  al.  vt.  ALLEN. 

John  W.  AHeo,  by  the  tenth  item  of  hi:«  Will,  directed  certain  slaves  to  be 
maonmitted,  which  claune  wan  declared  void.  By  the  twelfth  item  of  hia 
Will,  be  ^'desirea  all  the  remaining  portion  of  his  property,  conj^iming  of 
hooaebold  and  kitchen  farniture,  crop,  provisions,  cotton,  stock  of  all  kindit, 
liBdi*,  and  the  following  named  negroes  to  be  sold,  to-wit :  Jim,  Vinah,  Dave, 
Katy.  Aaron,  Jerry,  Moses,  Jim,  Mike,  and  all  other  property,  bclonginir  to 
ne  and  not  heretofore  specified,  and  the  proceeds  of  such  sale  to  be  ap- 
propriated to  the  payment  of  all  my  debts;  and  if  there  should  be  anythiog 
remaining — after  all  my  debts  are  paid — it  shall  belong  to  the  children  oC 
Tkeopbilua  D.  Boothe,  in  the  manner  specified  in  the  eighth  item  of  this 
Win.**  Held,  That  the  negroes  specified  in  the  tenth  item  of  the  testator*i« 
Will—the  same  being  void  by  the  Laws  of  this  State — ^belongs  to  the  heira 
at  Law  of  John  W.  Allen,  the  testator,  and  not  to  the  children  of  Theophilua 
D.  Booibe,  aa  residuary  legatees  under  the  twelfth  item  of  the  Will. 

Trover,  in  Wilkinson  Superior  Court.     Question  brought 
^P  1>7  Agreement  without  any  decision  in  the  Court  beIow» 
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Daniel  G.  Hughes,  as  executor  of  John  W.  Allen,  deceas- 
ed, brought  an  action  of  Trover,  in  the  Superior  Court  of 
Wilkinson  county,  against  Willis  Allen,  administrator  of 
John  W.  Allen,  deceased,  to  recover  damages  for  the  alleged 
conversion  of  three  hundred  dollars  in  money,  and  eight 
negro  slaves  with  their  annual  hire. 

To  this  action  of  Trover,  the  defendant  filed  a  plea  of  the 
"general  issue"  and,  also,  the  following,  to-wit: 

''That  on  the  27th  day  of  February,  1856,  John  W.  Allen, 
then  of  the  county  of  Twiggs,  and  State  of  Georgia,  made 
his  last  Will  and  testament,  in  which,  among  other  things, 
he  undertook  to  manumit  certain  slaves,  to-wit:  Eliza,  a 
woman,  about  thirty  years  of  age,  and  her  children — GUncuflp 
a  boy,  about  eleven  years  of  age ;  Penelope,  a  girl,  about 
eight  years  old ;  Otis,  a  boy,  about  five  years  old,  and  San- 
ford,  a  boy,  about  seven  months  old ;  and  gave  to  said  woman, 
£liza,  her  bed  and  bed  clothes,  and  trunk,  and  two  hundred 
dollars  in  cash,  and  directed  his  executors  to  transport  her 
and  her  children  to  any  place  where  she  might  desire  to  go, 
and  also  appropriated  a  sum  of  money  sufficient  to  remoYC 
them.  And  in  the  twelfth  item  of  his  said  Will,  he  bequeath- 
ed as  follows,  to-wit :  "  I  desire  the  remaining  portion  of  mj 
property,  consisting  of  household  and  kitchen  furniture,  crop 
of  provisions,  cotton,  stock  of  all  kinds,  land,  and  the  follow- 
ing named  negroes  to  be  sold,  to-wit:  Tom,  Lem,  Daniel, 
Dow,  Caty,  Aaron,  Jerry,  Moses,  Jim,  Mike,  and  all  other 
property  belonging  to  me,  not  heretofore  specified,  and  the 
proceeds  of  such  sale  to  be  appropriated  to  all  my  debts,  and 
if  there  should  be  anything  remaining  after  all  my  debts,  it 
shall  belong  to  the  children  of  Theophilus  D.  Boothe,  in  the 
manner  specified  in  the  eighth  item  of  this  Will/*  And, 
further,  in  the  thirteenth  item  of  said  Will,  the  said  John 
W.  Allen,  deceased,  declared:  ''That,  if  anyone,  specified 
in  this  Will,  should  attempt  to  prevent  the  same  from  goine 
into  execution  and  distribution,  as  specified  in  these  scTeral 
items,  then  such  an  one  shall  not  receive  his  distributiye 
share,  so  apportioned,  but  the  same  shall  be  a  common  difi- 
dend  to  the  others  who  have  been  mentioned  in  the  same." 
For  the  better  consideration  of  this  plea,  this  defendant  sets 
out  a  copy  of  the  Will,  which  is  as  follows,  to-wit: 

"In  the  name  of  God,  Amen.  I,  John  W.  Allen,  of  the 
county  of  Twiggs,  and  State  of  Georgia,  being  of  sound  and 
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disposing  mind  and  memory,  and  being  desirous  to  settle  my 
worldly  affairs  while  I  have  strength  to  do  so,  do  make  this  my 
last  Will  and  testament,  hereby  revoking  all  wills  by  me  here- 
tofore made.  And  tirat,  I  commit  my  soul  to  God,  Who  gave 
it,  and  my  body  I  desire  to  be  buried  in  the  family  burial 
ground  at  Cool  Spring  Church,  in  Wilkinson  county,  and  my 
worldly  estate,  I  dispose  of,  as  follows: 

^^First.  I  desire  and  direct  that  my  plantation  shall  be  kept 
in  operation  for  the  present  year,  together  with  all  my  stock 
and  farming  tools,  &c. ;  after  the  expiration  of  which  time, 
I  desire  that  all  my  just  debts  be  paid,  without  delay,  to  my 
creditors,  by  my  executors,  hereinafter  mentioned,  as  there 
is  no  cause  for  further  delay  in  payment  of  the  same. 

"Second.  I  give  and  devise  to  my  beloved  brother,  William 
Allen,  the  following  negroes,  to-wit:  Red,  a  man  forty- two 
years  old;  Gracy,  a  woman  about  thirty  years  old;  George, 
a  boy  about  eleven  years  old ;  Louisa,  a  girl  about  three  and 
arhalf  years  old ;  Jane,  a  girl  about  two  years  old ;  Amy,  a 
child  about  two  months  old. 

**  Third.  I  give  and  devise  to  my  beloved  brother,  Willis 
Allen,  the  following  negroes,  to-wit :  Big  Jerry,  a  man  about 
thirty-one  years  old ;  Cato,  a  boy  about  twenty  years  old, 
snd  the  following  land,  to-wit :  The  settlement  known  as  the 
Paeet  place;  the  settlement  known  as  the  Mrs.  Rouse  place, 
and  one  hundred  acres  of  lot  No.  72,  making,  in  all,  about 
three  hundred  and  fifty  acres. 

"Fourth.  I  give  and  devise  to  Miss  Sarah  Bryan  two  hun- 
dred dollars  in  cash. 

"Fifth.  I  give  and  devise  to  my  beloved  uncle,  John  Rogers, 
oae  thousand  dollars  in  cash. 

"Sixth.  I  give  and  devise  to  my  beloved  sister,  Polly  Mcri- 
dith,  wife  of  Wyatt  Meridith,  five  dollars  in  cash. 

"Seventh.  I  give  and  devise  to  John  McCullcrs,  whose 
name  was  changed  by  the  Legislature  of  this  State  to  John 
Allen,  five  dollars  in  cash. 

"Eighth.  I  give  to  the  children  of  my  worthy  friend,  The- 
opbilus  D.  Booth,  in  trust,  the  following  negroes,  to-wit: 
Sarah,  a  woman  about  thirty  years  old;  her  son  Henry, 
about  thirteen  years  old ;  Georgia  Anna,  a  girl  about  eleven 
years  old ;  Andrew,  a  boy  about  five  years  old ;  Billy,  a  boy 
tbont  nine  years  old;  Ellen,  a  girl  about  six  years  old;  Clif- 
ford, a  girl  about  three  years  old;  and  if  any  of  the  children 
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of  the  above-mentioned  Theopilus  \).  Booth  shall  die,  lear- 
ing  no  child,  the  offspring  of  his  or  her  body,  then  his  or  her 
distributive  share  to  be  equally  divided  among  the  remaining 
brothers  and  sisters  of  such  child;  and  I  hereby  appoint  my 
worthy  friend,  James  R.  Coombs,  trustee  for  said  children 
and  said  property.     Also,  the  following  negroes,  to-wit:  I 

Sive,  in  the  manner  above-mentioned,  in  the  above  clause, 
ack,  a  boy  about  twenty  years  old ;  Zadock,  a  boy  eighteen 
years  old ;  Josephine,  a  girl  about  sixteen  years  old ;  Lake, 
a  boy  about  five  years  old;  Tom,  a  boy  about  thirteen  year* 
old ;  Rachael,  a  girl  about  eleven  years  old ;  David  Crockett 
a  boy  about  two  years  old :  all  the  above-mentioned  negroes, 
together  wi»h  the  increase  of  the  females,  being  given  to  said 
Theophilus  D.  Booth's  children  for  their  sole  and  separate 
use,  and  not  subject  to  the  debts  of  any  person  whatsoever. 
"  Ninth.  I  give  unto  the  children  of  my  worthy  IHcnd 
Daniel  G.  Hughes,  in  trust,  the  following  negroes,  to-wit: 
Ann,  a  woman  about  twenty-six  years  old,  and  her  children; 
Allen,  about  six  years  old,  as  well  as  the  increase  of  Ann; 
said  negroes  not  to  be  subject  to  the  debts  of  any  person 
whatsoever ;  and  I  hereby  appoint  Daniel  G.  Hughes  tnutae 
for  said  children  and  said  property. 

"Tenth.  I  hereby  manumit  and  forever  release  from  invoJ- 
nntary  servitude  the  following  slaves,  to-wit:  Eliza,  a  woman 
about  thirty-five  years  old ;  Penelope,  a  girl  about  eight  years 
old;  Otis,  a  boy  about  five  years  old;  Sanford,  a  boy  about 
seven  months  old ;  allowing  her  to  keep  her  bed  and  bed- 
clothes, and  trunk,  which  arc  strictly  hers ;  and  I  do,  mo^^ 
over,  give  to  her,  for  her  use,  two  hundred  dollars  in  cash, 
and  appropriate  a  sum  of  money  sufficient  from  my  estate  to 
be  used  by  my  executors,  hereinafter  named,  to  carry  or 
transport  her  to  any  place  wheresoever  she  may  wish  to  go* 
together  with  her  children. 

"Eleventh.  I  give  the  following  negroes,  in  trust,  to  Mair 
C.  Booth  :  Polly,  a  girl  about  thirteen  years  old;  Sylvia,  a 
woman  about  fifty  years  old ;  Peter,  a  boy  about  ten  years: 
as  also  the  increase  of  the  females  mentioned  in  this  it«n: 
said  negroes  to  be  the  sole  and  separate  property,  and  forAe 
sole  and  separate  use,  of  the  said  Mary  C.  Booth,  and  not 
subject  to  the  debts  of  any  future  husband  or  other  person 
whatsoever;  and  if  the  said  Mary  C.  Booth  should  die,  leav- 
ing no  child,  then  said  negroes  shall  be  equally  divided  be- 


MILLEDGEYILLE,  NOVEMBER  TERM,  1860.  487 

HugheA  et  aL  vs.  Allen. 


tween  her  brothers  and  sisters ;  and  I  do  hereby  appoint  mv 
worthy  friend,  James  R.  Coombs,  trustee  for  said  Mary  t5. 
Booth. 

^^Twelfth.  I  desire  the  remaining  portion  of  my  property, 
eoDBisting  of  household  and  kitchen  furniture,  crop  of  prp- 
Tisions,  cotton,  stock  of  all  kinds,  land,  &c.,  and  the  follow- 
ing named  negroes  to  be  sold,  to-wit :  Levi,  Daniel,  Tom, 
Caty,  Aaron,  Jerry,  Moses,  Jim,  Mike,  and  all  other  propeTcfy 
belonffing  to  me  not  heretofore  specified,  and  the  proceeds  of 
inch  sale  to  be  appropriated  to  the  payment  of  all  my  debts, 
and  if  there  should  be  anything  remaining  after  all  my  debts 
are  paid,  it  shall  belong  to  the  children  of  Theophilus  D. 
Booth,  in  the  manner  specified  in  the  eighth  item  of  this  will. 

"Thirteenth.  If  any  one  specified  in  this  will  should  at- 
tempt to  prevent  the  same  from  going  into  execution  and  dis- 
tribution, as  specified  by  these  several  items,  then  such  -an 
one  shall  not  receive  his  distributive  share,  so  apportioned, 
bat  the  same  shall  be  a  common  dividend  to  the  others  who 
have  been  mentioned  in  the  same. 

"Fourteenth.  I  desire  that  my  faithful  old  servant,  Pleas- 
ant, shall  go  where  she  pleases,  and  that  she  shall  not  belong 
to  any  one,  and  that  the  sum  of  one  hundred  dollars  shall  be 
reserved  for  her  use  and  support. 

"Fifteenth.  I  give  and  devise  unto  Daniel  G.  Hughes  my 
watch,  to  be  his  forever. 

"  Sixteenth.  I  constitute  and  appoint  my  beloved  friends, 
James  R.  Coombs  and  Daniel  G.  Hughes,  executors  of  this 
ay  last  will  and  testament." 

The  said  John  W.  Allen  having  died,  his  said  Will  was  dulv 
presented  to  the  Ordinary  of  said  county  of  Twiggs,  ana, 
being  duly  proven,  was  ordered  to  bo  recorded  by  the  judg- 
ment of  said  Ordinary,  except  so  much  and  such  parts  thereof 
as  related  to  the  manumission  of  the  slaves  as  heretofore  set 
forth;  and  in  relation  to  said  negro  slaves  so  attempted  to  be 
nanumitted  as  herein  specified  and  set  forth,  an  intestacy 
was  declared  by  a  like  judgment  of  the  Ordinary  aforesaid; 
ind  administration  was  taken  out  by  the  defendants  in  this 
soit,  for  the  settlement  of  the  estate  of  the  said  John  W. 
Allen,  not  disposed  of  in  and  by  his  said  Will,  including  the 
daves  so  attempted  to  be  manumitted  as  aforesaid,  Which 
Blaves  were,  by  said  defendant,  taken  into  possession,  and 
idd  by  an  order  of  the  Ordinary  aforesaid,  and  the  proceeds 
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distributed  to  the  heirs  at  Law  of  the  said  John  W.  Allen, 
i*  due  course  of  administration.  Afterwards,  the  plaintiflf 
claiming  the  same,  in  behalf  of  the  residuary  legatees  under 
the  Will  aforesaid  of  the  said  John  W.  Allen,  more  particu- 
Uurlj  under  tlie  12th  item  hereinbefore  stated,  instituted  said 
miction  of  Trover  (to  which  this  plea  is  now  filed)  against  the 
defendant  to  recover  the  said  negroes  so  attempted  to  be 
manumitted  as  hereinbefore  stated,  with  their  issue.  Now 
this  defendant,  for  plea  to  said  action,  (the  premises  consid- 
ered,) denies  that  the  plaintiff,  in  behalf  of  said  residuary 
legatees  under  said  Will,  have  any  right,  title  or  claim  to  the 
Mid  negro  slaves  and  their  issue,  but,  on  the  contrary,  in 
fact,  says,  that  as  to  all  of  said  slaves,  the  said  John  W. 
Allen,  upon  any  true  construction  of  said  Will,  died  intestate; 
and  said  slaves,  with  their  increase,  and  all  money  and  prop- 
orty  in  said  will  given  to  effect  their  manumission,  rightfully 
descended,  and  belongs  to  the  heirs  at  Law  of  the  said  John 
W.  Allen,  deceased;  all  of  which  facts  this  defendant  is 
I'cady  to  verify.     Wherefore,  he  prays,  &c. 

To  this  plea  the  plaintiff  demurred,  and  the  parties  agreed 
that  all  the  facts  were  correctly  set  forth  in  the  plea,   with 
this  addition,  to-wit :  ^^  That  all  the  orders  for  letters  of  ad- 
ministration, order  for  sale,  and  the  sale  of  the  property  by 
the  administrator,  as  stated  in  the  plea,  were  granted,  and 
took  place  whilst  the  validity  of  said  Will  was  in  litigation, 
and  pending,  and  undetermined  in  the  Courts  of  Georgia.*' 
The  parties  further  agreed,  in  writing,  that  as  His   Honor 
Ivcrson  L.  Harris  has  been  so  connected,  professionally,  with 
the  question  involved,  as  to  render  him  unwilling  to  hear  and 
determine  it,  that  said  question,  to-wit:  Whether,   by  said 
Will  of  the  said  John  W.  Allen,  the  said  negroes  and  other 
property  mentioned  in  the  tenth  item  of  said  Will,  having 
failed  to  pass  by  virtue  of  said  tenth  item,  go  to  the  next 
of  kin  of  the  deceased,  or  go  to  the  children  of  Thcophiluf 
D.  Booth,  as  residuary  legatees,  by  virtue  of  .said  Will,  shal 
go  and  be  carried  up  to  the  next  Supreme  Court,   at  its  Nc 
vember  Term,  18C0,  at  Millcdgeville,  as  a  case  made  to  \ 
by  said  Court  heard  on  argument,  and  then  and  there,  ? 
said  Supreme  Court,  finally  decided  and  determined. 

Thus  this  case  comes  before  the  Court  for  its  adjudicate 

Bailey  &  DeGkaffknkkti),  for  plaintiff  in  error. 
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E.  A.  k  J.  A.  NiSBET,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

The  tenth  item  of  John  Allen*8  Will,  manumitting  certain 
slaves  therein  named,  having  been  declared  void,  the  only 
question  in  this  case  id,  iirhether  the  said  slaves  therein  speci- 
fied go  to  Booth*s  children,  as  residuary  legatees  under  the 
twelfth  item  of  the  Will,  or  to  the  heirs  at  Law  of  the  testa- 
tor? 

In  the  main,  we  fully  recognize  the  positions  assumed  by 
connscl  for  the  residuary  legatees — fortified,  as  they  are,  by 
q>proved  English  and  American  authorities,  and  enforced, 
as  they  have  been,  in  the  argument  before  this  Court,  with 
siffnal  ability.  The  following  propositions  we  hold  to  be  true: 
That  when  the  general  legatee  is  residuary  legatee,  he  is  en- 
titled, not  only  to  what  remains  after  the  payment  of  debts 
and  legacies,  but  also  to  whatever  may,  by  lapse,  invalid  dis- 
position, or  other  casualty,  fall  into  the  residue  after  the  date 
and  making  of  the  will.  Roper  on  Legacies^  1673  ;  1  Ve8. 
Sen.  320  ;  Mussel  ^  M.  25r).  That  a  residuary  clause  passes 
a  lapsed  legacy,  and  that  which  is  intended  to  be  the  subject 
of  bounty  to  another.  And  this  rule  laid  down  by  Lord 
Collinham,  (Roper ^  1682,)  is  founded  upon  the  idea,  not  that 
it  eflfects,  in  specie,  what  the  testator  intended,  but  because 
the  residuary  clause  is  understood  to  be  intended  to  embrace 
anything,  not  otherwise  effectually  given.  Because,  as  Sir 
Wm.  Grant  expresses  it,  the  testator  is  supposed  to  give  it 
away  from  the  residuary  legatee,  only  for  the  sake  of  the 
particular  legatee,  or,  as  it  is  sometimes  expressed,  the  par- 
ticular intent  of  the  testator  is  made  to  give  way  to  the  gen- 
eral intent,  to  effectuate  the  plain  purpose  of  the  testator — 
not  to  die  intestate  as  to  anything  belonging  to  him. 

In  Kennel  vs.  Abbottj  (4  Ves.  303,)  a  legacy  lapsed.  The 
residuary  clause  was:  '*  And  as  to  the  residuum  of  the  pur- 
chase money  arising  from  the  sale  of  my  copy-hold  estates. 
lioosehold  goods  and  furniture,  and  all  the  rest,  residue  and 
raaainder  of  moneys,  sureties  for  money,  personal  estate 
«iid  effects,  whatsoever  and  wheresoever,  that  I  should  die 
possessed  of,  interested  in  or  entitled  to,  or  which  I  have 
power  to  dispose  of,  by  will,  I  give  to  Billy  Kennel,  subject 
W  his  debts  and  funeral  expenses.'*     It  was  held  that  this 
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clause  carried  a  lapsed  legacy.     The  same  point  was  held  in 
Brown  vs.  Higgs^  {ibidy  Y106.) 

In  Cambridge  vs.  BasSy  (8  vs.  12,)  the  testator  gave  and 
bequeathed  all  the  rest  and  residue  of  his  property  and  ef- 
fects whatever,  in  money  or  the  public  funds,  or  other  secu- 
rities of  any  sort  or  kind,  whatsoever,  to  be  divided/'  &c. 
This  clause  was  held  to  pass  a  lapsed  legacy. 

In  Bland  vs.  Lamby  ( Walker's  Rep.y  399,)  the  testator, 
after  disposing  ef  his  large  estate  by  Will,  closed  by  saying : 
"Anything  I  have  forgot,  I  leave  at  the  disposal  of  Mr». 
Bland,  of  Isleworth.  All  my  wines  are  hers.**  In  a  codi- 
cil, he  added :  "  I  may  have  forgotten  many  things,  such  as 
money  duo  me  from  Government ;  and  if  such  there  is,  it  is 
to  be  thrown  into  a  lump,  for  the  benefit  of  the  legatees,  to 
be  paid  to  them  in  proportion.*'  After  this,  two  days  from 
the  date  of  the  codicil,  testator  died,  and  also  his  aunt  Blaftd 
a  few  hours  after,  who  left  him,  by  her  Will,  over  $100,000. 
The  suit  was  to  have  this  distributed,  under  the  residuMj 
clause  of  his  will,  as  "  things  forgot,**  when  it  was  notorious 
he  could  not  have  forgotten  it,  for  it  did  not  belong  to  \nm 
at  the  time  of  his  death.  Hence,  counsel  argued  that  t^ta- 
tor  could  have  had  no  intention  to  include  it  in  the  residuarf 
clause.  But  the  Vice-chancellor,  and  afterwards  the  Chan- 
cellor, on  appeal,  decided  that  it  passed,  under  the  residuary 
clause ;  that  it  takes  very  special  words,  to  take  any  residue 
out  of  the  residuary  clause  of  a  Will ;  that  particular  inten- 
tion is  not  to  govern. 

The  same  doctrine  is  maintained  in  Boggs  vs,  Margany-1% 
Cond.  Eng.  Eq.  ReportSy  289,  and  in  Dawson  vs.  Q-a^eom, 
15  id,y  14  and  2  Keene  ;  and  the  American  Courts  have  fol- 
lowed these  authorities.  Breslanport  vs.  Beausketty  1  iSteJt* 
ardson  Eq.  Rep,,  465 ;  Taylor  vs.  LucaSy  4  HawkeSy  216; 
Banks  vs.  Phelany  4  Barbour y  Supreme  Court  ReportSy  80; 
King  vs.  Woodhuly  3  Ed.  Ch.  Rep.y  79  ;  6  Paige's  Bep., 
600,  and  18  Geo.  Rep.y  189. 

These  are  the  leading  cases  cited  by  counsel  for  the  plain- 
tiffs in  error;  and  the  principle  deduced  from  them  is:  That 
true,  Allen,  by  his  Will,  manifests  a  clear  intention  to  dispote 
of  all  his  property;  that  this  intent  would  have  been  effecl- 
uated,  had  it  been  legal  to  manumit  slaves ;  but  that  this 
particular  intent  to  give  a  portion  of  his  slaves  freedom,  hav- 
ing failed,  and  they  falling  into  the  general  estate,  and  nol 
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being  wanted  to  pay  debts,  became  subject  to  the  residuary 
clause,  as  "things  remaining,'*  and  go  to  Booth's  children. 
While  we  have  no  controversy  with  the  authorities  produced, 
nor  with  the  genenal  reasoning  based  upon  them,  we  cannot 
subscribe  to  the  conclusion  to  which  counsel  come.  We  thinic 
an  important  exception  has  been  overlooked,  and  which  must 
settle  this  case.  It  is  this:  That  a  testator  may,  by  the 
terms  of  the  bequest,  so  narrow  the  title  of  the  residuary 
legatees  as  to  exclude  them  from  lapsed  and  void  legacies; 
and  that  the  testator  has,  in  this  case,  so  excluded  the  chil- 
dren of  Booth. 

We  apprehend  this  general  principle  will  not  be  contro- 
verted. Willifims  on  Kxra,  10-4:3  ;  3  1\  WiUiams,  40  ;  Am- 
bler, o77;  5  Ves.,  149;  12  Ves.  497;  2  Hop,  on  Leg,,  3 
Ed.,  587;  Williams  on  Exrs,  1045;  Toller,  343;  1  P. 
WtUiams,  302  ;  2  Bop.  on  Leg,,  3  Ed.  589  ;  1  Dev.  ^  Bait , 
492;  18  Ga.  Bep.  130;  5  Bare,  250,  ( Pendleton  vs,  Blount,) 
5il/.  ^tV,  62. 

By  reference  to  the  twelfth  item  of  Mr.  Allen's  Will,  it  will 
be  seen  that  he  expressly  excludes  from  the  residuum  prop- 
erty belonging  to  him  and  theretofore  specified  in  his  Will. 
The  slaves  in  dispute,  and  included  in  the  tenth  item  of  the 
will,  are  clearly  excluded  from  the  residuum ;  and  we  have 
searched  carefully  for  any  case,  either  cited  by  counsel  or 
in  the  libraries,  and  we  can  find  none  which  meets  this  case. 
In  many  of  the  wills  whose  clauses  I  have  copied,  they  might 
seem  the  same  upon  a  casual  inspection ;  but  the  difference 
is  fundamental.  A  testator  might  say,  "  all  the  rest  of  my 
property  not  heretofore  disposed  of,"  &c.,  and  a  void  bequest 
would  pass  under  it.  And  why?  Because  an  ineffectual 
disposition  is  no  disposition.  But  the  term,  "  not  heretofore 
ipeeified,'*  is  a  term  of  identification  only,  and  applies  as  well 
to  a  lapsed  or  void  legacy  as  to  a  valid  one ;  and  that  is  this 
case:  and  we  repeat,  we  can  find  no  parallel  to  it.  Certainly, 
counsel  have  furnished  none. 

Believing  that  the  rule  has  been  stretched  quite  far  enough 
in  this  direction,  we  are  not  disposed  to  make  a  precedent — 
extending  it  one  step  further. 

Consequently,  our  judgment  is,  that  the  property  specified 
in  the  tenth  item  of  testator's  Will,  belongs  to  the  heirs  at  Law 
rf  John  W.  Allen,  and  not  to  the  children  of  Theophilus  D. 
Allen,  as  rosidnary  legatees,  under  the  twelfth  item  of  testa- 
tor's WilL 
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JUDGMENT. 

Whereupon,  It  is  so  adjudged  that  the  negroes  %peeified  in 
the  emancipation  clause  of  the  testator's  will,  do  not  fall  into 
the  residuum  under  the  twelfth  item  of  the  will,  but  vest  in 
the  heirs  at  Law. 


HADLEY  vB.  ELLIS. 

When  the  Law  has  been  substantially  administered,  and  the  evidence  isdooU- 
fiil,  to  say  the  mos«l  of  it,  the  verdict  of  the  Jury  will  not  be  disturbed. 

Assumpsit,  in  Thomas  Superior  Court.  Tried  before  Judge 
Harris,  at  the  June  Term,  1860. 

James  T.  Ellis  instituted  an  action  of  Assumpsit  in  Thomas 
Superior  Court,  against  Simon  D.  Hadley,  to  recover  the 
price  of  a  horse,  which  Ellis  alleged  he  had  sold  and  deKr- 
cred  to  Hadley. 

Hadley  filed  to  said  action  the  pleas  of  the  "general  issue" 
— "rescision  of  the  contract,*'  and  ''failure  of  considera- 
tion.'* 

On  the  trial  of  the  case,  the  following  evidence  was  ad- 
duced, to-wit: 

Dr.  Bower  testified:  That,  as  the  agent  of  Ellis,  he  sold 
to  Hadley  a  horse,  at  the  price  of  one  hundred  and  seventy- 
five  dollars ;  that  he  was  Ellis'  agent  to  sell,  hut  did  not 
think  he  had  any  authority  to  take  the  horse  back ;  that  Had- 
ley said  he  wanted  a  gentle  horse,  and,  after  trying  the  horse 
in  a  buggy,  he  agreed  to  take  him,  and  promised  to  give  his 
note  for  the  amount  on  the  next  day ;  that  Hadley  after, 
wards  brought  the  horse  back  and  said  he  was  not  gentle- 
and  that  he  would  not  drive  him  for  him,  and  offered  him 
back;  that  witness  told  him  he  was  not  aathoriied  to  take 
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the  horso  back,  but  told  Hadley  to  keep  the  horse  until  Dr. 
Ellis  returned ;  that  Iladlcy  did  keep  him  a  few  days  and  re- 
turned with  him  again,  and  witness  told  him  he  might  turn 
the  horse  in  witness'  lot ;  that  witness  did  thus  receive  the 
horse  back;  that  witness  was  authorized  to  receive  pay  for 
the  horse,  and  Ellis  had  not  revoked  any  of  witness'  power 
before  the  horse  was  received  back ;  that  witness  was  author- 
ized to  sell  the  horse  generally,  and  restricted  as  to  the  price 
only ;  that  the  sale  to  Iladley  was  not  conditional,  nor  was 
there  any  warranty  of  the  horse ;  that  he  did  not  receive  the 
horse  back,  but  allowed  Uadlcy  to  turn  him  in  witness'  lot: 
that  he  refused  to  receive  the  horse  back,  because  he  thought 
he  had  no  authority  to  do  so. 

James  L.  Walcott  testified:  That  whilst  Hadley  had  the 
horse,  witness  learning  that  Bower  was  Ellis'  agent  to  sell, 
witness  proposed  to  buy  him ;  that  Bower  replied,  that  Had- 
ley had  him  on  trial,  and  that  he  could  not  sell  him,  until 
Hadley  was  done  with  him ;  that  he  does  not  know  the  date 
of  the  conversation,  but  it  was  some  two  years  or  more  ago. 
S,  A.  Smith,  jr.,  testified:  That  a  short  time  after  the 
horse  was  returned,  he  heard  an  excited  conversation  between 
Bower  and  Hadley,  in  which  Hadley  asked  Bower  if  he  did 
receive  the  horse  back ;  to  which  Bower  replied  that  he  did. 
W.  F.  Hubert  testified :  That  the  horse  died  about  the 
third  day  after  he  got  him,  and  that  he  recommended  the 
horse  as  gentle. 

Upon  this  evidence,  the  Jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  one  hundred  and  seventy  dollars,  princi- 
pal, with  interest  from  the  1st  day  of  January,  1858. 

Counsel  for  Hadley  then  moved  for  a  new  trial,  on  the  fol- 
kwing  grounds,  to-wit: 
Ist.  Because  the  verdict  is  contrary  to  Law. 
2d.  Because  the  verdict  is  contrary  to  evidence. 
3d.  Because  the  verdict  is  decidedly  and  strongly  against 
the  weight  of  evidence  in  the  case. 

4th.  Because  the  Court  charged  the  Jury,  ''that  there  was 
hit  one  question  for  them  to  consider,  and  that  was,  whether 
the  contract  was  conditional;"  when  there  was  another  ques- 
tion made  and  argued  by  counsel  for  defendant,  and  involved 
in  the  case,  to-wit :  whether  the  contract  was  rescinded. 

oth.  Because  the  Court  said  to  the  Jury,   ''it  is  admitted 
thu  the  contract  of  sale  was  made." 
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The  presiding  Judge  refused  the  new  trial,  mud  that  re- 
fusal is  the  error  assigned. 

McIntyre  &  Young,  for  plaiatiff  in  error. 

E.  L.  HiNES,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

If  the  presiding  Judge  had  granted  a  new  trial  in  thii 
case,  we  should  have  affirmed  his  judgment.  In  denying  thi 
motion,  he  has  not,  in  our  opinion,  been  guilty  of  such  a  ii> 
grant  abuse  of  his  discretion  as  to  compel  us  to  remand  the 
cause  for  a  rehearing. 

The  testimony,  fairly  considered,  is  not  necessarily  eoa- 
flicting.  It  amounts  to  this:  After  a  partial  trial  of  the 
horse,  Mr.  Hadley  agreed  to  purchase  him  at  the  price  stipo* 
lated,  and  took  him  home.  Upon  further  trial,  he  becuM 
dissatisfied,  and  offered  to  return  the  horse.  Dr.  Bower,  let* 
ing  as  the  agent  of  Ellis,  refused  to  take  him  back,  but  ad- 
vised Mr.  Hadley  to  keep  him  until  Ellis  came,  which  winU 
bo  in  a  few  days,  disclaiming  having  any  authority  to  ^^ 
scind  the  trade  himself.  Ellis  again  comes  back  with  te 
horse,  and,  by  permission  of  Dr.  ^ower,  turns  him  into  kii 
lot.  It  seems  to  be  pretty  clear,  that  neither  party  lookad 
upon  this  as  a  rescission  of  the  contract.  Bower  teitite 
positively,  that  the  sale  was  absolute,  and  that  it  was  not  an- 
nulled. 

This  being  the  proof,  and  there  being  no  warranty  eithai 
as  to  the  soundness  or  quality  of  the  horse,  however  hard 
the  bargain  may  be — as  it  doubtless  is — we  cannot  reliei* 
the  buyer  against  the  consequences  of  his  own  haste,  confr 
dencc  or  carelessness. 

JUDGMENT. 

Whereupon,  It  is  considered  and  acyudged  by  the  Coort^ 
that  the  Judgment  of  the  Court  below  be  affirmed. 


-> 
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DOYLE  vs.  LYONS. 

There  being  an  action  at  Law,  pending  on  the  appeal,  and  a  bill  in  Equity, 
filed  by  the  defendant  at  Law,  against  the  plaintifl*!  seeking  relief,  touching 
the  tame  subject  matter,  and  a  consent  in  writing,  by  the  parties,  that  both 
oasea  be  tried  at  the  same  time,  the  complainant,  at  a  Term  of  the  Court 
when  the  cases  stood  for  trial,  amended  his  bill,  and  asked  an  injunction  of 
the  action  at  Law,  until  the  coming  in  of  the  plaintifT^s  answer  to  the 
amended  bill,  whilst  the  plaintiflT  at  Law  insisted  upon  a  trial.  The  pre- 
aiding  Judge,  in  hia  diacretion,  ordered  a  verdiitt  to  be  taken,  and  judgment 
Mtered,  in  the  action  at  Law,  and  that  further  proceeding,  under  that  judg- 
mcBt,  be  enjoined,  until  the  coming  in  of  the  answer  to  the  amended  bill,  and 
the  further  order  of  the  Court;  and  judgment  was  accordingly  entered  during 
the  term  in  the  action  at  Law.  Under  such  circumstances,  this  Court  will 
not  partially  disturb  the  discretion  of  the  Court  below,  by  reversing  »o  much 
of  its  judgment  as  imposes  the  injunction. 

In  Equity,  in  Thomas  Superior  Court.     Decision  made  by 
Judge  Harris,  at  the  June  Term,  1860. 

The  record  in  this  case  discloses  the  following  state  of 
facts,  to-wit: 

Jolm  P.  Lyons  exhibited  his  bill  in  Equity,  in  Thomas  Su- 
perior Court,  against  Francis  W.  A.  Doyle,  in  which  it  is  al- 
leged: That  the  complainant,  desiring  to  purchase  lot  of 
had  No.  78,  in  the  13th  district  of  originally  Erwin,  then 
Thomas  county,  called  on  the  defendant,  who  represented 
Uinself  to  be  the  true  and  legal  owner  of  the  land,  and  that 
lie  was  able  to  make  a  good,  valid  and  unincumbered  title  to 
ihesame;  that  upon  the  faith  of  such  representations,  the 
eomplainant  bargained  with  the  defendant  for  said  land  at 
tte  price  of  fifteen  hundred  dollars,  for  which  he  gave  to  the 
nid  defendant  his  promissory  note,  dated  the  21st  day  of  No- 
Tember,  1856,  and  due  the  1st  day  of  January,  1857,  with 
interest  from  date,  if  the  whole  amount  should  not  be  punc- 
tually paid,  and  took  from  the  said  defendant  his  bond,  dated 
the  same  as  the  note,  and  conditioned  to  make  to  the  com- 
]dainant  '^good  and  sufficient  titles  in  fee-simple  to  and  for 
Mud  land,"  when  the  complainant  should  well  and  truly  p^ 
Ae  said  promissory  note;  that  some  time  in  the  year  1856, 
the  land  was  levied  on  as  the  property  of  one  Henry  Petty, 
W  virtue  of  a/S.  fa.  from  Muscogee  Inferior  Court,  in  favor 
of  Junes  C.  Watson  vs.  Henry  Petty,  and  under  the  levy. 
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the  land  was  sold  by  the  Sheriff  of  Thomas  county,  and  pur- 
chased, at  the  sale,  by  one  Hansell  R.  Seward ;  that  com- 
plainant, for  want  of  legal  title,  could  not  interpose  a  claim 
to  the  laud,  and  therefore  notified  the  defendant  of  the  levy 
and  advertisement  of  the  land,  and  requested  him  to  inter- 
pose a  claim,  which  said  defendant  declined ;  that  complain- 
ant having  no  legal  title,  could  not  take  actual  possession  of 
the  lot;  and  the  defendant  declining  either  to  claim  it  or 
enter  upon  it,  the  said  Seward  claimed  to  hold  the  possession 
of  the  land,  and  refused  to  give  it  up;  that  complainant  no- 
tified the  defendant  of  these  facts,  and  proposed  to  pay  off 
the  note,  if  the  defendant  would  make  him  a  good  title,  and 
deliver  to  him  the  actual  possession,  or  extinguish  Seward's 
claim  thereto ;  all  of  which  the  defendant  declined  to  do,  but 
required  complainant  to  pay  the  sum  due  on  the  note,  and 
assumed  the  burden  of  litigation  against  the  title  of  Seward; 
that  complainant  has  always  been,  and  is  still,  ready  and 
willing  to  pay  the  note,  if  defendant  will  make  him  an  unin- 
cumbered title;  that  early  in  the  year  1857,  defendant  called 
upon  complainant  and  proposed  to  make  him  titles  to  the 
land,  and  his  muniments  of  title  were  submitted  to  the  Hon. 
James  L.  Seward,  who  pronounced  the  chain  of  title  imper- 
fect, for  the  want  of  a  link  to  make  it  complete;  that  de- 
fendant was  never,  and  is  not  now,  able  to  make  a  perfeot 
title  to  the  land,  not  having  a  perfect  chain  himself;  that  the 
defendant  is  wholly  insolvent,  and  unable  to  respond  in  dam- 
ages for  any  breach  of  said  bond  for  titles,  or  for  any  breach 
of  the  covenants  of  the  deed  he  might  make ;  that  there  are 
judgments  against  said  defendant  to  which  said  land  is  sub- 
ject, and  if  the  complainant  were  to  pay  off  said  note,  he 
would  be  without  remedy:  that  suit  is  now  pending,  in 
Thomas  Superior  Court,  on  said  note,  in  favor  of  defendant 
against  the  complainant,  which  is  now  on  the  appeal,  and  will 
be  prosecuted  to  judgment  and  execution,  and  the  money  col- 
lected, unless  the  said  suit  is  enjoined. 

The  complainant,  by  his  bill,  prays — Ist,  The  defendant'ia 
answer  to  the  charges  of  the  bill ;  2d,  That  the  suit  on 
note  may  be  enjoined ;  and  3d,  For  general  relief. 

The  defendant  filed  his  answer  to  the  bill,  in  which  he 
mits: 

That  he  represented  himself  to  be  the  owner  of  said  li 
sold  the  same,  gave  the  bond,  and  took  the  note  charged 
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the  bill,  and  in  the  manner,  and  at  the  time  stated  therein; 
that  bis  title  was,  and  is,  as  follows:   1st,  The  grant  from  tiic 
State  of  Gto/gia  to  Dennis  Doyle,  now  deceased,  who  wa» 
defendant's  fither;  2d,  A  wri  ten  agreement  and  relinquish- 
ment made  by  Mary  Doyle,  the  executrix  of  Dennis  Doyle, 
deceased,  to  ihe  defendant  and  Albert  A.  Blakeiy,  trustee  for 
his  wife,  Georgianna  Blakeiy ;  ikl,  A  deed  to  two-tl.irds  in- 
terest in  said   lot  of  land   made  by    Albert  A.   Blakeiy   as 
trustee,  as  aforesaid,   to  the  defendant,   which  deed  is  also 
signed  by  Georgianna  T.  Blakeiy,  the  vcHtuy  que  trust,   and 
another  deed  for  the  same  interest,  made   pursuant  to  a  de- 
cree in  Equity  rendere<l  in  the  Superior  Court  of  i^palding 
county;  4th,  A  degd  from  Benjamin  J5.   Doyle,   one  of  the 
heirs  of  the  said  Dennis  Doyle,  dece:ise<l,  to  Albert  A.  Blake- 
iy, as  trustee  as  aforesaid,  conveying  all  his  interest  in  said 
land;   oth,  A  properly  authenticated   copy   of  the   last   will 
and   testament  of  the  said   Dennis   Doyle,   deceased,   <luly 
proven  and  recorded;  that  upon  the  strength  of  these  muui 
ments  of  title,  he  did   assert,  and   now  asserts,   himself  the 
true,  legal  and  only  lawful  owner  of  b'aid  lot  of  land,  and  able 
to  make  a  good  and  perfect  tith;  to  the  same;  that  all  these 
evidences  of  title  are  in  the  han<ls  of  his  attorneys,  Messrs. 
Burch  and  McLendon,  of  Thomasville,   Georgia;    that  de- 
fendant was  ready,  able  ami  wiHing  before  the  maturity  of 
said  note,  and  is  now  ready,  able  and  willing  to  make  a  title, 
according  to  the  terms  of  his  said  bond,  when  the  complain- 
ant pays  said  note,  given  for  the  purchase  price  of  said  land; 
that  the  complainant  did,  in  the  year  I80G,   inform  the  de- 
fendant that  said  land  was  levied  on,  as  charged  in  the  bill, 
but  does  not  reeolleia  any  request  for  the  defendant  to  inter- 
pose a  claim,  but,  on  the  contrary,  the  recjuest  was,  to  cancel 
ihe  trade  by  giving  up  the   bontl  on  the  one  hand,   and  the 
note  on  the  other;  which  proposition  the  defendant  declined; 
tlxe  defendant  admits  that  he  did  not  interpose  a  claim  to  the 
land  when  levied  on,  but  desired  complainant  to  do  so  under 
Clie  said  bond  for  titles;  the  defendant  is  informed,  and  be- 
lieves it  true,  that  public  notice  was  given  at  said  sale,   by 
^be  Hon.  Augustus   11.  Ilansell,  as  counsel  of  complainant, 
^hatthe  title  to  said  land  was  in  the  defen<lant,  from  whom 
oomplainant  had  bought  it,  and   had  a  bond  for   titles,  and 
^laat  Seward  bid  off  the  land  at  the  sum  of  fifty  dollars,  and 
tlxis  defendant  asserts  that  said  Seward  obtained  no  title  by 
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hifl  purchase  at  said  sale ;  that  said  land,  from  the  time  com- 
plainant  bought  it,  up  to  now,  was,  and  is  still,  unoccupied, 
md  there  has  been,  and  still  is,  nothing  to  hinder  the  com- 
plainant from  entering  upon  and  occupying  it,  and  if  he  has 
miled  to  do  so,  it  is,  and  has  been,  his  own  fault,  and  not  th^ 
fault  of  the  defendant ;    the  defendant  admits  that  the  com- 

Elainant  met  him  in  Thomasville,  and  told  him  that  Seward 
eld  a  Sheriff's  deed  to  the  land  under  the  sale  aforesaid,  and 
proposed  to  pay  the  sum  due  on  said  note,  if  the  defendant 
would  take  up  or  extinguish  Seward's  claim,  which  this  de- 
fendant agreed  to  do,  and  he  had  ho  sooner  agreed  to  do  so, 
than  complainant  backed  out,  and  receded  from  his  own  propo- 
sition, and  excused  himself  by  saying  that  he  could  not  raise 
the  money ;  that  this  defendant  agreed  to  said  proposition  as 
a  compromise  only,  and  does  not,  of  course,  now  feel  bound 
by  it ;  afterwards,  the  defendant  did  refuse  to  agree  to  the 
same  proposition ;  the  defendant  admits,  that  after  all  that 
had  passed  between  the  parties,  he  did  decline  doing  anything, 
except  to  comply  with  his  bond  upon  the  payment  of  said 
note ;  the  defendant  never  did  offer  or  propose  to  pay  the 
sum  due  on  said  note,  except  upon  conditions  outside  of  the 
contract ;  the  defendant  denies  utterly  the  charge  of  insol- 
vency made  in  complainant's  bill,  and  asserts  that  he  has 
ample  and  abundant  means  to  meet  any  and  all  of  his  liabili- 
ties of  every  character ;  that  there  are  but  two  judgments  or 
executions  in  the  world  against  him :  one  for  taxes,  not  ex- 
ceeding twenty  dollars,  and  the  other  not  fifteen  dollars,  for 
cost  against  him  as  attorney  for  a  non-resident  client,  both 
of  which  he  is  abundantly  able  to  pay,  and  expects  to  pay, 
id  a  few  days  ;  the  defendant  admits  the  pendency  of  a  suit 
on  the  note,  and  his  purpose  to  press  the  collection  of  the 
principal  and  interest  of  the  note,  as  in  the  bill  alleged,  be- 
lieving it  to  be  his  unquestionable  right. 

On  the  31st  of  May,  1858,  the  defendant  amended  the 
foregoing  answer,  by  a  statement  that  he  had  paid  off  the 
two  fi.  fas  against  him  since  the  filing  of  his  answer,  and 
asserting  there  was  then  no  judgment  against  him. 

Upon  the  coming  in  of  the  amended  answer,  a  motion  was 
niade  to  dissolve  the  injunction  prayed  for  in  the  bill,  and 
which  had  been  granted  by  the  Chancellor. 

This  motion  was  heard,  on  the  18th  of  January,  1859,  be- 
fore His  Honor  Judge  Love,  who  passed  an  order  dissolving 
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the  injunction,  ^'  on  the  ground  that  the  Equity  in  the  hill 
was  full  J  -sworn  off,  and  further  adjudging  that  the  plaintiff 
in  the  Common  Law  action  have  leave  to  proceed  to  trial." 

At  the  Jiine  Term,  1859,  both  the  Common  Law  and  the 
Equity  cases  were  tried  together  by  agreement  of  counsel, 
and  the  Jury  returned  the  following  verdict,  to-wit: 

"We,  the  Jury,  decree  that  the  plaintiff  pay  the  defendant 
fifteen  hundred  dollars,  with  interest  from  the  1st  day  of 
January,  1857,  and  that  the  defendant  make  a  good  and  un* 
incumbered  title  to  the  land  in  question,  and  pay  all  Court 
cost,  and  also  all  cost  that  may  arise  on  his  warranty  to 
plaintiff  in  the  future." 

Counsel  for  plaintiff  then  made  a  motion  for  a  new  trial, 
in  which  a  brief  of  the  evidence  was  agreed  on,  and  in  which 
brief  it  was  admitted  that  '^thc  bill,  answers,  note,  bond  and 
evidences  of  title  referred  to  in  the  pleadings  were  all  read 
in  evidence,  and  that  the  land  was  sold  as  stated,  but  that 
the  purchaser  did  not  take  possession,  and  that  the  land  was 
still  vacant.  The  motion  was  predicated  on  the  following 
grounds,  to-wit: 

•1st.  Because  the  verdict  is  against  Law. 

2d.  Because  the  verdict  is  against  the  charge  of  the  Court. 

8d.  Because  the  verdict  is  strongly  and  decidedly  against 
the  evidence. 

4th.  Because  the  verdict  is  without  evidence. 

His  Honor  Judge  Love,  who  was  then  presiding,  allowed 
the  motion,  and  granted  a  new  trial  on  all  the  grounds  taken 
in  the  rule. 

On  the  21st  day  of  June,  1860,  the  complainant  amended 
his  bill,  by  alleging :  That  in  all  he  said  and  did  in  and  about 
the  lot  of  land  mentioned  in  the  bill,  was  done  under  a  mis- 
take as  to  the  land  he  wanted,  and  supposed  he  was  buying ; 
that  he  desired  to  purchase  the  lot  of  land  lying  about  two 
miles  south  or  south-east  of  Thomasville  on  the  Monticello 
road,  and  was  informed  that  the  said  Doyle  was  the  owner 
thereof;  that  believing  him  to  be  such  owner,  and  believing 
that  he  was  buying  said  lot  of  land,  he  gave  the  note  and 
took  the'bond  for  titles  mentioned  in  the  bill;  that  but  for 
this  impression,  he  would  not  have  made  the  trade ;  that  he 
had  never  seen  lot  No.  78,  and  did  not  know  anything  of  its 
value,  and  did  not  want  to  buy  it ;  that  he  did  not  find  out 
the  mistake  until  some  time  afterwards,  when  he  offered  the 
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land  for  sale,  which  he  supposed  he  had  bought ;  that  lot  No. 
78  is  of  little  or  no  value,  not  being  worth  more  th^  two  or 
three  hundred  dollars ;  that  he  is  advised  that  to  make  a  valid 
contract,  the  parties  to  the  contract  should  agree,  in  mind,  as 
to  the  subject  matter  of  the  contract,  and  he  insists  that  it 
would  be  inequitable  to  compel  h'm  to  pay  fifteen  hundred 
dollars  fo  a  piece  of  property  nor,  worth  more  than  two  hun- 
dred or  three  hundred  dollars,  which  he  did  not  want,  and 
which  he  bought  under  a  mistake  as  to  its  identity. 

Complainant  also  amended -the  prayer  of  the  bill,  so  as  to 
ttsk  for  a  rescission  of  the  contract,  and  a  perpetual  injunc- 
tion of  the  Common  Law  action. 

Upon  the  coming  in  of  the  amendment  to  the  bill,  counsel 
for  complainant  moved  to  revive  the  injunction  which  had 
been  previously  dissolved. 

This  motion  was  resisted  by  counsel  for  the  defendant, 
Doyle,  and  after  argument  had,  His  Honor  Judge  Harris 
then  presiding,  passed  the  following  order: 

*'The  complainant  having  amended  his  bill  at  this  Term 
of  the  Court,  it  is,  in  consequence  thereof,  ordered  that  the 
plain  iff'  at  Law  be  enjoined,  after  ho  shall  have  taken  kis 
verdict  on  the  note  sued  on,  given  for  the  land,  from  issuing 
execution  on  the  judgment  to  be  entered  on  said  verdict,  until 
the  amendment  of  complainant's  bill  shall  have  been  answered 
and  the  Equity  case  tried.  Having  permitted  Doyle,  the 
plaintiff  at  Law,  to  take  a  verdict  at  Law  on  the  note  of  de- 
fendant, so  as  to  give  him  a  lien  on  the  property  of  defend- 
ant only,  the  injunction  in  behalf  of  complainant  in  this 
cause  is  renewed  solely  to  prevent  complainant  from  being 
prejudiced  by  the  verdict  at  Law,  until  the  matters  in  con- 
troversy between  the  parties  in  Equity  shall  have  been  heard 

and  determined  at  the  next  Term  of  this  Court,   22d  -Tnnp 
1860." 

The  renewal  of  the  injunction  constitutes  the  erro 
plained  of  in  this  case.  "* 

R.  S.  BuRCii,  for  the  plaintiflf  in  error. 

J.  R.  Alexander  ;  McIntyre  &  Young,  for  defe^ 
error. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 
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Thi8  case  is  somewhat  poculijir,  niid  must  be  dccitlei  upon 
its  own  distinctive  features.  Doyle,  the  plaintitt*  in  error, 
commended  his  Common  Law  action  in  the  Superior  Court  of 
Thomas  county,  against  the  defenchmt,  John  P.  Lyons,  on  a 
promissory  note.  Pending  tlic  action,  the  defendant,  Lyons, 
filed  in  the  same  Court  a  hill  in  Equity,  setting  up  certain 
equitable  defences  against  the  recovery  of  the  nmount  of  the 
note,  averring  that  he  was  remediless  at  Law,  and  praying 
injunction  of  the  Common  Law  action,  and  relief  under  the 
bill.  The  injunction  was  granted.  Doyle  answered  the  bill, 
and  moved  a  dissolution  of  the  injunction,  which  was  ordered. 
The  Common  Law  action  then  being  on  the  appeal,  was  in 
order  for  trial.  The  counsel  for  plaintiff  and  defendant  en- 
tered into  the  following  consent,  in  writing,  which  appears  in 
the  record,  viz : 

F.  W.  A.  Dovle )  ix  i ,    •     fn  c        •      /i      *         a 

(  J)ebt,   in    IJionias  ^Superior  Court,  on  Ap- 

r  ,      T^'  V  (       TX'al.     Jimuarv  Term,  I80T. 

John  P.  Lyons,  J       * 

It  is  agreiMl  by  counsel  on  both  sides,  that  upon  the  trial 
of  the  case,  the  bill  filed  by  defendant  to   enjoin  it,   and  for 
discovery  and  relief,  be  tried  at  the  same  time  with  it. 
(Signed.) 

BuRcn  k  iMcLendox,  plaintiff's  Attorneys. 
Augustus  W.  Hanskll,  defendant's  Attorneys. 

The  parties  went  10  trial,  carrying  both  causes  before  a 
special  Jury,  who  rendered  a  verdict.     The  defendant  in  the 
Common  Law  action  (Lyons)  being  dis.satisfied  with  the  ver- 
dict, moved  for  a  new  trial,  on  several   grounds,   and  a  new 
trial  was  ordered.     At  tho  Juiu*   Term,    l^GO,   of  the  same 
Court,  Lyons  (defendant  at  Law)  amended  his  bill  in  Equity, 
setting  forth  a  new  ground  of  equitable  defence  against  the 
note,  and  moved  for  an  injunction  of  the   Common   liaw  ac- 
t-ion.    The  presiding  Judge  ordered  an  injunction,  after  the 
plaintiff  shall  have  taken  a   verdict,   for  the  amount  of  the 
"Ote,in  the  Common  Law  action,   until  the  defendant  in 
^Equity  shall  have  answered  the  amended  bill,  thereby  secur- 
ing to  the  plaintiff  at  Law  a  lien  upon   the  defendant's  pro- 
P^T'tj^  and,  at  the  same  time,  affording   the  latter  an  oppor- 
tunity   to  assert  his  equities.       This  mode    of    procedure 
seems  to  have  been  devised  in  the  discretion  of  the  presiding 
Jiclge,  overlooking  or  treating  as  irregular  the  consent  of 
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partieft,  to  try  both  cases  on  one  issue.  The  verdict  in  the 
Common  Law  action  was  accordingly  taken,  and  that  has  not 
been  excepted  to,  or  in  any  way  impugned.  But  the  plaiii- 
tiflF  (Doyle)  excepts  to  the  order  of  the  Court,  enjoining  fur- 
ther proceeding  in  the  Common  Law  action,  after  having  ob- 
tained his  judgment  on  the  note.  We  see  no  reason  why  the 
consent  to  try  both  actions  together  is  not  as  applicable  to 
the  cases  after  new  trial  granted  as  before,  and  we  hare 
known  practice  to  sustain  such  a  consent.  Inasmuch,  then, 
as  the  discretion  exercised  by  the  presiding  Judge  has  de- 
prived the  defendant  at  Law  of  the  benefit  of  this  consent, 
and  would  injuriously  subject  him  to  the  payment  of  the 
money  for  which  judgment  has  gone  against  him  at  Law,  in 
advance  of  an  answer  to  his  amended  bill,  without  passing 
upon  the  merits  of  the  amendment,  we  affirm  the  Judgment 

JUDGMENT. 

Whereupon,  It  is  considered  and  adjudged  (without  paswnc 
upon  the  merits  of  the  last  amendments  to  the  bill  in  Eqoitj) 
by  the  Court  below,  that  the  Judgment  of  the  Court  below 
be  affirmed,  on  the  ground  that  the  injunction  granted  in  the 
Court  below  was  part  and  parcel  of  the  direction  given  by 
order  of  that  Court  to  the  cases  pending  at  Law  and  in 
Equity  between  the  parties,  and  that  the  dissolution  of  i. 
leaving  the  remainder  of  the  order  of  force,  would  do  mani- 
fest injustice  to  the  complainant. 
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BALLARD  vt.   BANCROFT— BALLARD  v$.   BAN- 
CROFT  &  WAITERS. 

1.  Oa  a  motion  to  the  Court  tO(iiAmi»»  an  action  at  Lnw.  b«cai]»e  no  proceve 
had  been  annexed  to  the  original  petition,  and  none  appearing  by  inspection 
of  the  petition)  the  Clerk,  whose  duty  it  was  to  annex  the  process,  is  an  in- 
competent witness  to  prove  that,  that  duty  had  been  (Mfrformed. 

3.  Writing  and  signing  a  process  on  a  separate  paper  from  that  on  which  the 
original  petition  is  extended,  and  then  placing  the  paper,  containing  the  pro- 
cass,  loosely  within  the  ibldn  of  the  petition,  is  not  a  compliance  with  that 
provisioa  of  the  Judiciary  Act  of  1799.  which  reiiuires  that  process  shall  lit* 
*^'annexed"  to  the  pe (ilion.  The  proce»s  must  be  extended  on  the  same  pa- 
per on  which  the  petition  is  written,  or  if  on  a  different  paper,  the  two  must 
be  firmly  united  by  wax  or  tape,  or  in  some  other  secure  method. 

3.  The  delivery  of  a  copy  of  the  process,  with  a  copy  of  the  petition  to  the  de- 
fendant, ia  essential  to  perfect  nervice,  and  to  give  the  Court  jurisdiction 
of  the  cane. 

Motion  to  dismiss  actions,  in  Jasper  Superior  Court.  De- 
cided by  Judge  Harris,  at  the  April  Term,  1860. 

These  two  cases  involved  the  same  questions,  and  were 
eoDBolidated,  and  heard  together,  by  consent. 

Two  actions  of  Assumpsit  were  pending  in  Jasper  Supe- 
rior Court,  against  William  A.  Ballard;  one  in  favor  of 
Dyer  C-  Bancroft,  and  the  other  in  favor  of  Dyer  C.  Ban- 
croft and  Andrew  J.  Watters,  Executors  of  John  C.  Wal- 
ters, deceased. 

When  these  cases  were  called  in  their  order,  counsel  for 
the  defendant  moved  to  dismiss  them,  on  the  ground  that,  the 
Clerk  had  failed  to  annex  original  processes  to  the  original 
petitions,  or  copy  processes  to  the  copy  petitions  which  were 
served  on  the  defendant. 

Upon  an  inspection  of  the  original  petitions,  the  Court 
lield,  that  they  contained  no  evidence  that  original  processes 
luid  been  annexed  to  them  by  the  Clerk,  or  that  such  origi- 
2ial  processes  had  been  waived  by  the  defendant. 

Counsel  for  the  plaintiffs,  then  proposed  to  prove  by  C.  £. 
JP.  W.  Campbell,  **that  he  was  the  Clerk  of  Jasper  Superior 
Court  at  the  time  the  original  petitions  were  filed  in  the 
office,  and  that,  to  the  best  of  his  recollection,  he  filled  up 

d  signed  as  Clerk,  printed  processes  in  the  usual  form,  and 
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Udd  them  loose  in  the  original  petitions,  without  attaching 
or  annexing  them  to  the  petitions,  and  that  he  does  not  know 
iriiere  said  processes  now  are.'' 

To  this  testimony,  counsel  for  defendant  objected,  on  the 
ground  that  the  witness  being  interested,  was  an  incompe- 
tent witness  to  prove  the  facts. 

The  Court  over-ruled  the  objection,  and  admitted  the  tes- 
timony, to  which  the  defendant  excepted. 

Counsel  for  the  plaintiffs,  then  introduced  the  defendant  to 
prove,  ''that  copy  processes  were  annexed  to  the  copy  peti- 
tions which  were  served  on  him  by  the  Sheriff." 

Defendant's  counsel  moved  the  Court  to  direct  an  issue  to 
be  made  upon  these  facts,  and  that  the  issue  be  tried  by  a 
Jury,  which  motion  was  refused  by  the  Court,  and  defendant 
excepted. 

The  defendant  was  then  introduced,  and  testified  before 
the  presiding  Judge,  as  follows:  That  he  was  served  with 
copies  of  the  petitions  about  the  time  stated  in  the  return  by 
the  Deputy  Sheriff,  but  neither  of  the  copies  had  any  copy 
process  annexed,  or  attached  to  them:  that  copies,  if  not 
lost,  are  now  at  his  house,  some  forty  miles  distant ;  that  if 
tho  cases  can  be  continued  until  the  next  term,  he  will  cheer- 
fully jproduce,  or  if  they  can  be  postponed  for  the  present, 
he  wul  go  for  the  copies  at  once. 

Counsel  for  defendant  moved  to  postpone,  or  continue  the 
cases  a  sufficient  time  to  enable  the  defendant  to  produy  the 
copies  which  he  had  forgotten  to  bring  with  him.  ' 

The  Court  over-ruled  the  motion,  and  defendant  excepted. 

Counsel  for  defendant,  then  proposed  to  introduce,  in  evi- 
ijence,  sundry  petitions  and  declarations  filed  at  the  same 
term,  some  before,  and  some  since,  to  all  of  which  "written 
processes"  were  annexed  by  the  Clerk,  for  the  purpose  of 
rebutting  the  evidence  of  the  Clerk. 

The  Court  repelled  the  evidence,  and  defendant  excepted. 

The  presiding  Judge  then  passed  the  following  order  in 
said  cases,  to-wit: 

It  appearing  to  the  Court,  by  the  evidence  under  oath  of 
CT.  E.  F.  W.  Campbell,  former  Clerk  of  the  Superior  Court, 
and  who  was  acting  as  Clerk  at  the  time,  that  when  the  dec- 
larations in  these  cases  were  originally  filed  in  his  office,  he 
issued  processes  with  said  declarations  as  required  by  law; 
and  it  further  appearing,  as  aforesaid,   that   said  processes 
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have  been  lost,  or  mislaid,  and  cannot  be  found.  It  is,  there- 
fore, ordered  by  the  Court,  that  processes  in  said  cases  do 
issue  '^nstanter,  '  and  that  the  same  be  attached  to  the  dec- 
larations by  the  Clerk. 

Error  is  assigned  on  these  various  rulings  of  the  Court. 

Gko.  T.  Bartlktt,  for  plaintiff  in  error. 

W.  A.  Lofton,  for  defendant  in  error. 

By  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

1.  The  first  exception  taken  to  the  rulings  of  the  Court 
below,  is  to  that  over-ruling  the  defendant's  objection  to  the 
competency  of  one  Campbell,  who  was  the  Clerk  of  the  Court 
when  the  declarations  in  these  cases  were  filed ;  the  object 
being,  to  show  that  processes  had  been  annexed  to  the  decla- 
rations when  filed.  Was  Campbell  a  competent  witness? 
Had  the  plaintiflTs  action  failed,  by  reason  of  his  neglect  to 
annex  processes  to  the  declarations,  he  would  have  been  lia- 
ble to  the  plaintiff  for  damages.  Again,  the  Law  allows  the 
Clerk  of  the  Superior  Court  a  certain  fixed  compensation  for 
annexing  process,  and  for  copy  process.  The  Law  fui^^her- 
more  expressly  prohibits  tlic  Clerk  from  charging  parties  lit- 
igant for  any  service  not  actually  rendered.  If  these  pro- 
cessi^had  been  annexed  to  the  declarations,  Campbell  would, 
at  thPend  of  the  suit,  be  entitled  to  a  fee  for  that  service: 
otherwise,  he  would  not.  He  had,  then,  clearly  an  interest 
to  the  extent  of  his  fees  for  processes,  in  establishing  the 
fact,  that  they  had  been  annexed,  and  however  small  the  in- 
terest may  be,  if  certain  and  fixed,  it  renders  the  party  in- 
terested incompetent  as  a  witness.  There  was,  therefore,  er- 
ror in  this  ruling. 

2.  It  is  assigned  as  error,  that  supposing  the  witness, 
Ctmpbell,  competent,  the  Court,  without  suflicient  evidence 
that  processes  had  been  attached  to  the  original  declarations, 
o»dcred  processes  to  bo  issued  instanter,  and  to  be  at- 
tached to  the  declarations. 

In  this  order,  it  is  assumed  that  processes  had  been  at- 
tached, and  if  so,  that  fact  must  have  appeared  from  Camp- 
hdl's  evidence — there  being  no  other  to  the  point.  Camp- 
hell  swears  positively  to  nothing.     He  gives  his  ''recollec- 
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tion'*  as  to  what  he  did.  And  what  was  that  recollection? 
That  he  made  out  and  signed  processes  for  these  cases,  on 
separate  papers,  and  laid  them  loosely  in  the  folds  of  the 
declarations.  This  is  not  ^'annexing  *  process.  The  Law 
expressly  requires  that  process  shall  be  ^^ annexed''  to  the 
declaration.  And  further,  that  any  "process  issued  and  re- 
turned in  any  other  way,  shall  be  null  and  void."  It  is  the 
process  that  brings  the  party  into  Court;  hence  the  particu- 
larity of  the  Law.  We  hold  that  process  must  be  either 
written,  or  printed  and  written,  on  the  same  paper  with  the 
declaration,  or,  if  written  on  different  paper,  that  must  be 
securely  aftached  by  wax,  or  by  tape,  or  some  other  safe 
ligature,  to  the  declaration.  Nothing  short  of  this,  is  a 
compliance  with  the  Law.  GampbeH's  testimony  negatives 
such  attachment,  and  there  was,  therefore,  error  in  the  pass- 
age of  the  order. 

8.  The  Law  is  equally  imperative  that  a  copy  of  the  pro- 
cess shall  be  delivered  to  the  defendant,  and  one  ground  of 
the  motion  to  dismiss  these  actions,  was,  that  no  copies  of 
the  processes  had  been  delivered  to  the  defendant.  There 
was  not  only  no  proof  that  this  had  been  done,  but  there  was 
proof  adduced  by  the  plaintiff,  himself,  that  it  had  not  been 
done.  There  was,  therefore,  error  in  over-ruling  the  motion 
to  dismiss  on  this  ground. 

JUDGMENT.  ^ 

Whereupon,  It  is  considered  and  adjudged,  that  the 
Judgment  of  the  Court  below  be  reversed,  on  the  ground 
that  the  Court  erred  in  over-ruling  the  motion  to  dismiss  said 
actions — this  Court  holding,  first,  That  the  Clerk  in  office 
at  the  time  said  declarations  were  filed,  was  an  incompetent 
witness  to  prove  that  he  had  annexed  process  to  the  declara- 
tions ;  secondly.  That  his  testimony  did  not  show  that  any 
process  had  been  "annexed''  to  the  original  declarations; 
thirdly.  That  the  evidence  offered  by  plaintiff,  showed  that 
no  copy  process  had  been  attached  to  the  copy  declarmtion. 
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ATWOOD  vs.  NORTON. 

A  verbal  contract  made  on  the  14th  December,  1S50,  for  the  rent  of  house 
aM  lot,  for  the  year  lSr>9,  is  an  agreement  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof,  and,  therefore,  void  under  the  Statute  oi 
Fraads,  &c. 

Aasumpsit  for  Rent,  in  Greene  Superior  Court.  Tried  be- 
fore Judge  Harris,  at  the  September  Term,  1860. 

Atwood  brought  an  action,  in  Greene  Sup^or  Court, 
against  Norton,  to  recover  two  hundred  and  fifty  aollars,  for 
the  rent  of  a  house  and  lot  in  the  town  of  Greenesboro',  known 
as  the  **Merrill  place." 

To  this  action  the  defendant  set  up,  amongst  other  pleas, 
that  the  contract  was  void,  as  being  against  the  provisions  of 
the  Statute  of  Frauds. 

On  the  trial  of  the  case,  in  the  Court  below,  the  following 
evidence  was  adduced,  to- wit : 

Evidence  for  the  Plaintiff. 

Gborge  0.  Dawson  testified:    l)hat,  as  Agent  for  the 

plaintiif,  he  rented  to  defendant  a  house  and  lot  in  Greenes- 

boro',  known  as  the  "Merrill  lot,**  for  the  year  1857,  at  the 

sum  of  two  hundred  and  fifty  dollars,  fifty  dollars  of  which 

sam  Mp  to  be  laid  out  and  expended  by  the  defendant  in  re- 

pair^pon  said  place.     The  contract  was  closed  near  the 

bomer  of  Mr.  Samuel  Davis*  garden,  on  the  14th  of  Decem- 

Mr,  1866,  and  after  the  witness  had  had  a  conversation  with 

Mn.  Norton,  Miss  Celestia  Foster,  and  Mrs.  Poullain,  and 

had  left  them,  defendant  told  witness  he  would  take  the  house 

•I  the  price  stated,  and  that  it  was  a  trade ;  and  defendant 

Was  told  by  witness,  that  he  could  have  possession  at  any 

time  he  wished;  that  owing  to  the  said  contract,  the  house 

was  not  rented  to  any  one  else,  as  the  witness  and  plaintiff 

rdied  on  the  defendant  taking  it;  that  a  few  days  before 

Christmas,  1856,  a  dispute  arose  between  defendant  and  the 

witness,  as  to  the  renting  of  the  house,  in  which  defendant 

denied  renting  it,  upon  which,  witness  slapped  his  jaws ;  at 

that  time,  one  Willliam  G.  Smith  had  the  key  of  the  house ; 

nothing  was  said  about  reducing  the  contract  to  writing,  nor 

wu  there  any  writing  executed;  plaintiff  had  instructed  the 
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witness  to  rent  the  house  :it  three  hundred  dollars  if  he  could, 
and  if  he  could  not,  to  take  less. 

IIiRAM  RouzzER  testified:  That  defendant  told  witness,  a 
short  time  before  Christmas,  1856,  that  he  either  had  rented, 
or  had  a  notion  of  renting  the  Merrill  place,  (witness  not  re- 
membering which)  and  wanted  witness  to  do  some  repairs  on 
the  pKace;  defendant  said  he  preferred  to  get  witness  to  do 
the  work,  rather  than  employ  a  negro  to  do  it;  no  work  was 
done  by  witness  on  the  lot  for  defendant. 

John  A.  Miller  testified:  That  some  time  in  December, 
1850,  the  defendant  requested  witness  to  go  with  him  to  the 
Merrill  plfte,  saying,  that  he  had  rented  it  for  the  next  year, 
and  was  to  give  two  liundred  and  fifty  dollars  for  it;  upon 
going  to  iho  house,  ^vc  found  Mr.  Mcllea  in  possession,  and 
plaintiiFs  furniture  was  in  the  h^use. 

Miss  Mary  II.  Matthews,  in  answer  to  interrogatories, 
testified:  That  she  met  the  defendant  in  the  street,  in  the 
town  of  Greenesburo'.  Vilien  defendant  asked  witness  if  she 
knew  that  he  was  going  to  be  her  neighbor  ?  or  told  witness 
that  ho  was  g')ing  t>  be  her  nuighhor,  the  witne-^s  does  nor 
recollect;  whioh  exprv^-sion  was  used,  nor  the  time  it  \v%s  used, 
but  it  was  before  the  difficulty  between  the  defendant  and 
Mr.  Dawson. 

The  following  letters  of  defendant  were  road  in  evidence: 
'•Greenesuoro',   October  24,  1856. 

Mr.  H.  Atwood — Dca?-  Sir:  I  wish  to  rent  a  dapHing 
house  for  next  year.  The  object  of  this  letter  is  to  inquire 
if  your  Merrill  liouse  is  to  rent.  If  yea,  what  is  the  lowest 
price  for  it?  I  can  give  you  ns  good  a  note  as  this  town  can 
make,  to  secure  you  the  rent.  Please  answer  by  return  mail. 
Yours  respectfully,  C.  C.  NORTON." 


'•Greenesboro',  December  10,  18oG. 
Mr.  Atwood — iJear  Sir:  As  you  requested  when  I  last 
talked  with  you  about  the  rent  of  your  Merrill  lot,  I  write  to 
inform  you,  that  I  am  bound  to  give  another  person  an  an- 
swer by  Saturday,  whether  I  will  rent  iiis  house  or  not.  I 
now  renew  my  offer  to  you,  to  rent  your  house.  Will  give 
you  §250  from  January  to  January,  1858.  You  to  more 
your  furniture,  and  have  a  chimney  built,  and  the  part  of 
the  house  shingled  that  leaks.  If  you  prefer,  I  will  make 
these  improvements  and  deduct  it  from  the  rent     Please  let 
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mc  hear  from  you  by  Saturday  morning.     Neither  Mr.  Daw- 
son or  McKea  are  in  town. 

Yours  truly,  C.  0.  NORTON." 


•^December  13,  185G. 
Mr.    Atwood — Dear  Sir:    Mr.   Dawson   got   home  last 
night.     I  can  wait  for  an  answer  about  the  house   until  next 
Tuesday  morning.     Mr.  Geo.  0.  Dawson  will  be  here  only  a 
day  or  two,  I  learn. 

Yours  truly,  0.  C.  NORTON.'* 

James  L.  Brown  testified:  That  Miss  Mary  rf Matthews 
resides  in  the  neighborhood  of  the  Merrill  place. 

Evidence  for  Defendant. 

In  answer  to  interrogatories   taken  out  for  Mrs.   Evelina 
H.  PouUain  and  Miss  Celestia  C.  Foster,  Mrs.  Puullain  tes- 
tified: That  she  had  a  conversation  with  Mr.  Geo.   O.  Daw- 
son, at  her  house,  in  the  town  of  Greene»boro',  on  the  I7th  of 
December,  1856,  in  which  Mr.  Da\%son  t^aid,  that  as  he  could 
not  rent  the   Merrill  place  belonging  to  the  plaintiff*,  to  the 
defendant,  he  had  come  to  see  if  he  could  not  rent  it  to  the 
women.     To  this,  witness  replied  that  she  had  nothing  to  do 
with  the  renting  of  the  house,  herself,  but  that  she  would  be 
satisfied  with   any  arrangement  ho  might  make  with  the  de- 
fendant  and    Thonias   N.    Poullain,    jr  ,    as   they   were   her 
igent?,  in  whom  she  had  the  utmost  confidence.     Defendant 
then  came  into  the  loom,  and  in  the  course  of  the  conversa- 
tion, said  that  Mr.  Dawson  could  not  rent  the  house  to  him 
on  the  terms  proposed,  inasmuch  as  he  (Dawson)  had  refused 
to  put  the  needed  repaiis  upon  the  house  to  make  it  comfort- 
able; that  the  house  needed  shingling,  tlio  fence  repairing, 
and  an   out-house  needed  a  chimney.     Mr.  Dawson  replied 
that  he  would  make  no  repairs,  but  wanted  defendant  to  give 
him  his  note  for  5250  for  the  rent,  and  if  he  got  the  note  he 
cared  nothing  about  repairs.     To  this,  defendant  replied  that 
if  he,  Dawson,  would  draw  up  such  an  instrument,  in  writing, 
u  would  be   agreeable  to  him  and   Mr.  Poullain,  he  would 
«gnit. 

Miss  Celestia  C.Foster  testified:  That  she  heard  the 
wnversation  detailed  by  Mrs.  Poullain  from  the  point  at 
which  the  defendant  entered  the  room  as  referred  to  by  her. 
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and  that  she  corroborates  Mrs.  Poullain*8  evidence  from  that 
point. 

Both  witnesses  further  testified:  That  said  house  »nd  lot 
were  to  have  been  rented  for  Mrs.  Evelina  H.  Poallain;  the 
contract  was  to  be  in  writing ;  the  price  to  be  paid,  was  two 
hundred  and  fifty  dollars,  provided  the  repairs  aforesaid  were 
placed  upon  the  property;  there  was  no  agreement  about 
plaintiff's  furniture,  although  something  was  said  about  it; 
the  witnesses  do  not  know,  of  their  own  knowledge,  that 
Mr.  Dawson  was  plaintiflTs  agent;  they  never  had  but  one 
interview,  or  heard  but  one  conversation  with  Mr.  Dawson 
on  the  subject  of  renting  the  Merrill  place,  and  that  one  is 
the  one  before  detailed. 

The  testimony  being  closed,  the  presiding  Judge  said: — 
*'That,  in  his  opinion,  the  plaintiff  had  failed  to  overcome 
the  bar  of  the  Statute  of  Frauds,  which  the  contract  involved, 
and  that  it  was  proper,  upon  the  proofs  made,  to  order  a  non* 
suit,  and  that  he  did  so  order." 

This  decision  is  the  error  alleged  in  the  record, 

WiNGFiBLD,  for  the  plaintiff  in  error.* 
Rkese,  for  defendant  in  error. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

H 

The  objection  to  the  plaintiffs  right  to  recover  in  this  ease, 
is.  That  the  contract  was  obnoxious  to  the  Statute  of  Frauds, 
in  this:  that  it  is  an  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof;  the 
same  not  being  in  writing  and  signed  by  the  party  to  be 
charged  therewith.  And  we  think  that  the  objection  is  well 
taken.  The  testimony  of  Dawson  is.  That,  on  the  14th  of 
December,  1856,  he,  as  the  agent  of  the  plaintiff,  rented  to 
the  defendant  a  house  and  lot,  in  Greenesboro',  for  the  year 
1857,  for  the  sum  of  $250,  $50  of  which  sum  to  be  expend* 
ed  in  repairs  upon  said  place.  The  contract  of  the  plaintiff 
was,  that  the  defendant  should  have  the  use  and  oocupatioQ 
of  the  premises  during  the  entire  year  1857.  His  right  to 
the  enforcement  of  the  defendant's  agreement,  depended  upoo 
hid  full  performance  of  the  contract,  and  that  could  not  be 
completed  within  one  year  from  the  14th  of  December,  1856. 
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So  the  agreement  was  not  to,  and  could  not,  be  performed 
within  one  year  from  the  making  thereof,  on  either  side,  and 
does  not,  therefore^  fall  within  the  role  laid  down  by  this 
Court  in  Johnson  vs.  Watsony  1  Kellt/  351,  or  any  of  the 
cases  there  cited.  One  of  the  tests  for  determining  whether 
an  agreement  falls  within  the  Statute  is,  whether  either  of  the 
parties  can  terminate  the  contract  without  violating  its  terms 
within  the  year.  In  this  case,  it  is  manifest  that  neither 
oould  do  so,  without  the  assent  of  the  other. 

The  plaintiff  relies  mainly  on  the  fact,  that  the  contract 
was  the  result  of  written  propositions  by  the  defendant  for 
the  rent  of  the  premises  during  the  year  1857.     Counsel  in- 
sisting, that  when  a  proposition  is  submitted  on  the  one  side 
in  writing,  and  accepted  on  the  other,  that  the  contract  is  not 
within  the  Statute,  although  it  is  not  to  be  performed  within 
the  year,  notwithstanding,  the  acceptance  was  not  in  writing, 
and  a  number  of  authorities  were  read  in  support  of  that 
proposition.     It  is  unnecessary  to  decide  that  question  one 
way  or  the  other,  as  it  is  not  the  case  before  us.     The  prop- 
osition made  by  the  defendant,  is  to  be  found  in  his  letter  of 
the  10th  of  December,  addressed  to  the  plaintiff,  in  which  he 
says:    "Will  give  ^250  from  January  to  January,   1858. 
lou  to  move  your  furniture^  and  have  a  chimney  builtj  and 
the  part  of  the  houee  shingled  that  leaks  J"     If  the  plaintiff 
had  accepted  that  proposition,  the  case  would  have  been  the 
one  contended  for  by  his  counsel — but  he  did   not.     The 
agreement  actually  made  and  sued  upon,  is  a  very  different 
one.     In  the  agreement  sued  upon,  and  proven,  the  defend- 
ant agreed  to  pay  $250  for  the  rent,  950,  only,  of  which  was 
to  be  expended  in  repairs.     In  the  written  proposition  of  de- 
iSandant,  a  chimney  was  to  be  built,  and  the  roof  repaired  by 
the  plaintiff,  no  matter  what  the  cost  of  such  repairs,  or 
improvement,  might  be.     In  the  one  sued  on,  the  cost  of  re- 
pairs is  limited  to  9^0,  and  in  that  lies  the  difference,  which 
is  lafficient  to  prevent  the  application  of  the  principle  relied 
on,  to  this  case. 

JUDGMENT. 

Whbreupon,  It  is  considered  and  adjudged,  by  the  Court, 
thit  the  Judgment  of  the  Court  below  be  affirmed. 
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MADDOX  vH.  SIMMONS  AND  GRIFFIN. 

1.  When  I  lie  vrrdul  of  llu?  lury  is  >iron;:ly  and  dociiIi*diy  ii^tiin^l  ihe  weigl.l 

of  the  evidLMu-f,  and  liie  Conn  is»  sati>liL''d  liial  juMii't*  Iihn  nul  iiecn  done.  :i 

new  trial  uili  i  c  praii't'd. 
'i.  Mere  wcikut-.'*^  i>rii'.iriil,  i(  (lie  person  l>t*  \v\;ivlly  eomjw^  uiriitij*,i^  uot^ruum. 

for  SfllmiL:  it^uli!  a  nuiJrint. 
:].  Tim  Tiar  in  nX':i^  iIm-  ^l;ln■^<♦r<l  of  l»';:al   rompelciiry  lo   i-ontr.icl,   li:i<*  lakvi. 

a  JDW  >laiular(!  *>i  r:j|»ai-ity. 
t.  Iriiliet'iliiy  ami  ffcniirifiiy  cf  iiiind.  nni  ihe  hniru'. 
Ti.  In  llie  alisfiif*'  o{  fr.nid.  <ir  dfcrpiiixi.  iht;  (■our!  will  rarrly  «el  nside  n  I'on- 

triiri  OH  arroiiiii  of  iitudrquai-y  <•(  ('iiii^idfriUii)!! ;  ihnii^li  gro!«tf  iiiadequucy 

may  Ix:  liMtUi'd  lo  a^  an  ovidciii-c  ni'  itii|)o>iiion. 
I'l.  ll  may  ho  wcil  >;tid.  liiai  m  I'uf  a!»M-iic4'  ol  fr^iud.  lucre   iiiadiviuary  of  t-u» 

sideiaiiixi,  i'^  1:0  t^rvniud  f.ir  avu.-tliii:;  a  conirai-t. 
7.  In  ('a^«-«  wl.iTi-  iiii!>cril:(y  i<f  (nia<l  and  iniidi'ipiary  nf  ron>:drr.iliiiii  iiiiite-^ 

eHpCL-ially  wli»ri'  IJH'^*-  nr<'  nnili'd  «if  an  alniM?  of  roiilidi  n4-c  \vliic:h  ibe  onr 

parly  n-po'cd  in  iIm*  (iiin-r-    lln.'  <'i)nri  lias  «:rani('d   ri-iicf  wiilioiit  oilier  «'v  • 

dcnre  ol  inipi)'<ilii>n. 
S.  The  (JiMirl  is  not  l.uund  \o  dorrre  a  speeilio  performanee  in  any  ra^e,  vrberr 

il  wtMild   tifl    i^il  iisrde  the  riinirait ;  nor  to  «et  aside  any  coniract  that  il 

would  not  urdiri(»  ho  >p(.'ciliruliy  performed. 

Ill  E(iuity,  in  riitnam  Superior  Court.  Tried  before  Judge 
HAiuuri,  at  tlic  Scptciribcr  Term,  18G0. 

Alfnid  »SiruTnoii.s  and  Williaui  S.  Griffin,  filed  ihuir  bill  iu 
Equity,  in  the  Superior  Court  of  Putnam  County,  against 
John  Z.  Maddo.x,  the  alle'^atiuns  of  >vhich  are  subs^tantiallv 
us  folio \v.s,  to- wit: 

In  Nuvembor,  ISr*!;,  Green  Simmons  died  in  Putnam 
County,  inte.stati',  and  ^vithout  issue;  that  at  the  time  of  his 
dojitli,  lie  was  entitled,  as  of  his  own  right  and  property  to 
the  rollowinfi;  nc/^ro  .vliivos,  to-wit:  Maria,  aged  fifty  years', 
and  worth  one  hundriid  dollars;  Dawson,  aged  seventeen 
years,  and  worth  eleven  hundred  dollars;  Nanc^',  agoil  thir- 
teen years,  and  worth  eight  hundred  dollars;  John  Wesley, 
aged  eiglit  years,  and  worth  six  hundred  dollars;  Raymond, 
aged  live  years,  and  worth  one  hundred  dollars;  and  Men  ill. 
aged  four  years,  and  worth  three  hundred  dollars.  Also,  the 
following  property,  to-wit:  five  head  of  cattle,  worth  twenty- 
five  dollars;  one  buggie  and  harness,  worth  forty  dollars;  a 
lot  of  carpenter's  tools,  worth  fifty  dollars;  a  silver  watch. 
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worth  fifty  dollars :  one  double  barrel  gun,  worth  forty  dol- 
lars; and  four  trunks,  worth  twenty  dollars,  besides  other 
Property  of  the  value  of  one  thousand  dollars ;  that  at  the 
[ay  Term,  1858,  of  the  Court  of  Ordinary  of  Putnam 
County,  letters  of  administration  on  the  estate  of  the  said 
Green  Simmons,  deceased,  were  regularly  granted  to  the 
complainants;  that  after  their  qualification  as  administrator?, 
they  were  informed,  that  the  said  John  Z.  Muddox  had  in 
his  possession,  the  negro  slaves  aforesaid,  as  well  as  the  oth- 
er property  before  enumerated:  tliat  on  the  ;3tli  day  of  May; 
1858,  complainants  demanded  the  said  proj)erty,  and  the  said 
Maddox  refused  to  deliver  it  up;  that  the  said  Maddox 
claimed  the  negroes  under  and  by  virtue  of  a  bill  of  sale 
made  by  the  deceased  in  his  life  time,  and  an  agreement 
made  by  said  Maddox  at  the  same  time,  both  being  dated  the 
8th  of  November,  1855,  and  which  are  as  follows,  to-wit: 
GEORGIA,  PiTXAM  CorxTY:— 

This  Indenture,  made  and  executed  this,  ihc  eighth  day  of 
November,  1855,  between  (Ireen  Simmons  of  the  first  part, 
and  John  Z.  Maddox  of  the  other  part,  both  of  the  county 
and  State  aforesaid,  witnesseth:  that,  for  and  in  considera- 
tion of  the  sum  of  five  dollars  by  the  said  John  Z.  Maddox, 
to  the  said  Green  Simmons  in  hand  paid,  at,  and  before  the 
sealing  and  delivery  of  these  presents,  the  receipt  of  which 
is  hereby  acknowledged,  sis  well  as  for  the  undertaking,  on 
the  part  of  tho  said  John  Z.  Maddox,  that  he  will  furnish  to 
the  said  Green  Simmons,  a  comfortable  home,  and  give  him 
a  decent  support  for  the  balance  of  his  life,  and  a  decent 
ehriatian  burial  to  his  body  after  his  death;  he,  the  said 
Qreen  Simmons,  hath  grjjnte<l,  bargained,  and  sold,  and  for 
the  consideration  above  stated,  does,  by  these  presents,  grant, 
bargain,  and  sell,  unto  the  said  John  Z.  Maddox,  the  follow- 
ing nine  negroes,  and  their  increase,  to-wit:  Maria,  Caro- 
line, Henry,  Sam,  Dawson,  Nancy,  Raymond,  Wesley,  and 
Merrill,  the  child  of  the  woman  Caroline;  to  have  and  to 
hold  said  named  property  and  its  increase,  to  him,  the  said 
John  Z.  Maddox,  and  his  heirs  forever.  And  the  said  Green 
Simmons  doth  hereby  warrant  the  title  to  the  said  property 
kerein  conveyed,  to  the  said  John  Z.  Maddox,  his  heirs  and 
assigns,  against  himself,  his  heirs  and  assigns,  and  against 
all  and  every  other  person,  and  especially  against  the  title 
of  Robert  A.  Ladd,  and  all  claiming  under  him ;  he,  the  said 
34 
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SimmonB,  especially,  hereby  revoking  the  instrument  made 
in  favor  of  the  said  Ladd,  embracing  said  negroes,  and  other 
property,  the  same  being  but  a  last  will  and  testament  in 
effect,  and  so  intended  when  made. 

In  witness  of  all  which,  and  to  carry  out  the  fall  intention 
of  the  above,  the  said  Green  Simmons  hath  hereto  set  his 
hand  and  seal  the  day  and  date  above  written. 

Signed,  sealed,  and  delivered  in  the  presence  of  C.  S. 
Criddle,  F.  W.  Ferryman,  and  G.  W.  Denham. 

[L.  s.]  GREEN  SIMMONS. 

GEORGIA,  TuTNAM  County: 

I,  John  Z.  Maddox,  of  the  County  and  State  aforesaid,  do 
hereby  accept  the  above  and  foregoing  deed,  with  its  condi- 
tions, and  do  agree,  on  my  part,  to  perform  that  part  of  the 
contract  binding  on  myself. 

In  witness  of  which,  I  have  hereunto  set  my  hand  and  seal, 
this,  the  8th  of  November,  1855. 

Signed,  sealed,  and  delivered  in  the  presence  of  C.  S. 
Criddle,  F.  W.  Ferryman,  and  G.  W.  Denliam. 

JOHN  Z.  MADDOX. 

That  the  total  value  of  the  slaves  embraced  in  said  in- 
strument of  conveyance,  was  fifty-five  hundred  dollars ;  that« 
at  the  time  of  making  said  bill  of  sale,  and  for  many  years 
previous  thereto,  the  said  Green  Simmons  was,  and  had  been 
imbecile  in  mind,  and  incapable  of  making  a  valid  contract; 
that  he  was  foolishly  credulous,  unstable,  and  subject  to  be 
imposed  upon  by  any  one  disposed  to  take  advantage  of  his 
condition ;  that  the  said  John  Z.  Maddox  procured  said  Green 
Simmons  to  make  said  bill  of  sale,  by  fraud,  false  promises, 
misrepresentation,  and  the  exercise  of  undue  influence  over, 
and  upon  the  said  Green  Simmons  at  a  time  when  his  condi- 
tion of  mind  and  body  were  such  as  to  cause  him  to  yield  to 
the  most  foolish  and  unreasonable  propositions,  and  when  he 
was  utterly  incapable,  from  mental  weakness,  of  resisting  the 
importunities  of  the  said  John  Z.  Maddox ;  that  after  ihofl 
obtaining  the  said  conveyance,  on  the  terms  and  conditioni 
therein  recited,  and  on  which  alone  the  said  conveyance  was 
obtained,  the  said  John  Z.  Maddox  did  not  furnish  the  said 
Green  Simmons  with  a  comfortable  home,  but  put  him  off 
without  any  white  attendant,  and  did  not  take  care  of  him, 
or  give  him  a  decent  support;  but,  on  the  contrary,  neglected 
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him  during  sickness,  and  suffered  him  to  die  in  utter  neglect, 
and  without  attention  or  comfort;  that  the  negro  man,  llen- 
ry,  mentioned  in  the  deed,  was  sold  by  the  ^)heriff  of  Put- 
nam County,  on  the  first  Tuesday  in  November,  1856,  to  sat- 
isfy sundry  fi  fas  issued  from  the  Superior,  Inferior,  and. Jus- 
tices Courts  of  said  county,  from  judgments,  some  of  which 
were  obtained  against  the  said  Green  Simmons  before,  and 
others  after  the  date  of  ^^aid  bill  of  sale;  and  that  at.  said 
Sheriff's  sale,  the  said  John  Z.  Maddox  became  the  purchaser 
of  said  slave,  (Henry)  at  the  price  of  twelve  hundred  and 
fifty  dollars,  three  hundred  and  forty-nine  dollars  and  68 
cents  of  which  sum,  the  said  John  Z.  Maddox  retained,  after 
paying  off  the  sums  <luc  on  the  fi  fas ;  that  the  nep:ro  Caro- 
line, never  did  go  into  the  possession  of  the  said  John  Z. 
Maddox,  and  that  said  Caroline  and  Maria,  are  now  dead ; 
that  Green  Simmons  never  did  deliver  the  negroes,  and  other 
property  mentioned  in  the  bill,  to  the  said  John  Z.  Maddox, 
but  that  he  took  possession  of  the  same  wrongfully ;  that  the 
aggregate  value  of  the  slaves  in  the  defendant's  possession, 
at  the  time  of  filing  the  bill,  is  forty-five  hundred  dollars, 
and  their  annual  hire  is  worth,  in  the  aggregate,  two  hun- 
dred dollars. 

The  complainants  pray,  that  the  charges  of  the  bill .  may 
be  fully  answered  by  the  defendant;  that  the  bill  of  sale 
may  be  set  aside  and  annulled ;  that  the  defendant  bo  de- 
creed to  deliver  up  the  property  to  complainants,  and  a&r 
eount  for  the  hire  thereof;  and  that  complainants  may  have 
such  other  relief  as  the  facts  of  their  case  call  for  in  Equity. 
The  defendant  filed  his  answer  to  the  complainants*  bill, 
in  which  he  admits  the  death  of  Green  Simmons  without  Will 
and  without  issue ;  that  complainants  are  the  administrators 
of  deceased,  and  that  they  demanded  the  property  of  de- 
fendant, which  he  did  not  deliver  to  them ;  that  the  negroes 
are  correctly  enumerated  in  the  bill,  and  such  of  them  as  are 
alive,  are  in  his  poi^session,  and  are  worth  the  sum  stated  in 
the  bill,  as  to  value  and  hire.     The  defendant  also  admits  the 
Baking  of  the  bill  of  sale  and  agreement  set  forth  in  the 
bill,  but  denies  positively  that  the  said  Green  Simmons  was 
inibecile,  or  in  any  manner  mentally  incapable  of  making  a 
valid  contract;  he  also  denies  every  charge  made  against  him 
ia  the  bill,  of  all  imposition,  false  promises,  fraud,  undue  or 
unproper  influence  used  to  induce  said  Green  Simmons  to 
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make  the  bill  of  sale,  and  insists  that  the  transaction  was 
ftir  and  honorable,  and  founded  on  a  good,  fair,  and  valua- 
ble consideration,  and  executed  in  the  utmost  good  faith. 
The  defendant  also  denies  every  allegation  of  the  bill,  charg- 
ing him  with  a  failure  to  comply  with  his  part  of  the  con- 
tract set  forth  in  the  bill,  and  insists  that  he  gave  him,  the 
•aid  Green  Simmons,  a  comfortable  home  and  a  decent  sup- 
port, to  the  hour  of  his  death ;  that  he  offered  the  deceased 
A  home,  either  at  the  hotel  in  Eatonton,  or  where  the  defend- 
ant then  boarded ;  that  said  deceased  preferred  to  remain  at 
khe  defendant's  plantation ;  that  the  defendant  gave  the  said 
Ghreen  Simmons  the  very  best  medical  attention,  employing 
an  eminent  physician  to  see  him  at  the  physician's  discre- 
tion; that  he  gave  him  every  comfort  that  could  be  procured, 
atod  from  the  time  he  was  confined  to  his  bed,  that  the  do- 
finidant  moved  another  bed  to  the  house,  and  remained  con- 
stantly with  him,  until  he  died,  whilst  his  relatives  ignored 
hnn,  and  neglected  him ;  that  after  the  deceased  died,  the 
defendant  gave  his  body  a  decent  christian  burial  at  a  spot 
Aelected  by  the  deceased  himself,  in  his  life  time,  and  that  he, 
the  defendant,  fully  and  faithfully  discharged  every  obliga- 
tion required  of  him  by  the  deed  and  contract.  The  defend- 
Mt  also  admits  that  the  boy  Henry,  was  sold  at  SheriflTa 
ttle,  and  bought  by  him ;  that  soon  after  the  bill  of  sale  was 
executed,  Robert  A.  Ladd  took  out  a  possessory  warrant  for 
the  Slaves  which  deceased  moved  from  Ladd*s  house,  and  the 
Oourt  awarded  the  possession  of  said  slaves  to  Ladd,  and 
that  the  defendant  was  driven  to  a  regular  action  of  Trover, 
to  recover  them  from  Ladd ;  that  during  the  pendency  of 
the  action  of  Trover,  the  creditors  of  deceased  wanted  their 
money,  and  the  defendant  not  knowing  how  the  actioh  would 
terminate,  was  advised  not  to  risk  anything  by  paying  off  the 
debts,  and  hence  suffered  the  negro,  Henry,  to  bo  levied  on 
a&d  sold.  The  defendant  admits  that  he  retained  the  snr- 
plns  of  his  bid  after  paying  off  the  fi  fas,  and  insists  that  it 
was  his  right  to  do  so;  that  since  the  execution  of  the  bill 
of  sale,  he  has  paid  for  said  Green  Simmons,  over  and  above 
said  fi  fas,  about  one  thousand  dollars,  first  in  the  possessory 
warrant,  then  fees  in  the  Trover  action,  store  accounts,  phy- 
sioian's  bill,  burial  expenses,  besides  his  own  time  attending 
CSourt  and  waiting  on  the  deceased,  and  that  if  it  becomes 
necessary  for  his  rights  to  do  sov  he  claims  then  all:  the  do* 
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fondant  denies  having  any  of  the  other  property  mentioned 
in  the  bill,  but  says  that  it  was  all  disposed  of  by  the  said 
Green  Simmons  in  his  life  time. 

On  the  trial  of  the  case  in  the  Court  below,  the  following 
evidence  was  adduced,  to-wit: 

Evidence  for  Complainants, 
The  bill  of  sale  and  agreement  between  Green  Simmons 
and  the  defendant,  dated  8th  of  November,   ISt'iS,  and  set 
forth  in  the  bill. 

The  fact  that  Green  Simmons  died  in  November,  1856. 
Dr.  Clopton  tesiified:  That,  at  the  time  of  the  trial,  the 
negroes,  Sam,  Dawson,  Nancy,  VVoyley,  lluymond,  and  Mer- 
rill,  were  worth,  in  the  aggregate,  from  four  thousand  to 
forty-five  hundred  dollars;  that  he  knew  Green  Simmom? 
well  for  twenty-five  years,  and  attended  him  for  many  yearv 
18  his  family  physician;  lived  within  four  miles  of  him  for  a 
time,  and  saw  him  eve>y  week;  that  Simmons  always  had  b 
very  weak  mind,  had  no  stability,  and  would  fly  off  from  the 
subject  on  which  he  was  talking ;  after  an  attack  of  typhoid 
pneumonia,  he  wsis  for  several  days  entirely  without  mind, 
and  his  mind  after  that,  was  not  as  good  as  it  had  been  be- 
fore; after  the  attack  of  pneumonia,  he  did  not  consider  him 
eapable  of  contracting,  and  if  dealing  with  him,  would  not 
consider  that  he  was  dealing  with  a  man  on  equal  terms;  the 
attack  of  pneumonia  occurred  while  Simmons  Jived  at  Ladd's. 
•nd  before  the  bill  of  sale  was  executed. 

Unms-examined :  Simmons  could   beat  witness  killing  wild 
turkeys.     Witness  traded  with  Simmons,  took  his  note,  sued 
lim,  and  no  motion  was  ever  made  by  witness,  or  others,  to 
kave  a  guardian  appointed  for  Simmons;  he  was  fracfious; 
had  the  character  of  hiding  shrewd ;  was  considered  half-wit- 
ted; witness  saw  but  little  of  him  after  he  went  to  defend- 
Kit's;  had  a  settlement  with  him  when  he  and  Ladd  fell  oat. 
Alexander  B.  Haruisox  and  Blumkr  White  testified: 
that  they  had  known  Green  Simmons  for  forty  years,  and 
fifed  part  of  that  time  in  the  same  neighborhood,  but  were 
aerer  intimate  with  him.     R.  E.  Claiborne  sued  Simmons  in 
a  Jostice's  Court,  in  which  they  presided.     The   suit  wae 
htkaght  to  recover  the  amount  of  an  account  founded  on  an 
nder  given  by  Simmons  to  Claiborne,  to  let  his  negroes  have 
what  goods  they  wanted  whenever  they  came  riding  a  certain 
C^ay  horse.     Simmons  would  first  have  sworn  that  he  did  nol 
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K6  the  order,  but  afterwards  admitted  that  he  did  give  it. 
e  Court  gave  judgment  against  Simmons,  and  he  appeftled. 
On  the  second  trial,  Simmons  swore  that  he  did  not  give  the 
order,  whereupon  there  was  a  mistrial.  On  the  third  trial. 
Olaibome  recovered.  Witnesses  thought,  at  the  time,  that  he 
was  incapable  of  making  contracts,  and  ought  to  have  had  a 
mardian.  Alfred  Simmons  is  a  brother  of  Green  Simmons. 
Green  Simmons  had  no  wife  or  children,  his  wife  having  died. 

Cfross-examined:  Simmons  did  not  want  to  pay  Claibome*s 
account,  because  he  said  that  Claiborne  let  the  negroes  have 
Mods  when  they  rode  the  wrong  horse.  The  trial  was  in 
Auffust,  18r)o. 

Robert  E.  Claiborne  testified:  That  he  was  present  at 
the  trial  referred  to  by  Harrison  and  White.  Simmons  con- 
tended that  witness  was  to  credit  him  when  his  negroes  came 
upon  a  certain  horse.  Simmons  afterwards  told  him  to  credit 
him  when  they  rode  any  horse. 

Cfross-examined:  From  what  transpired  at  the  time,  wit- 
ness would  not  make  any  more  contracts  with  Simmons. 
Witness  did  not  think  Simmons  was  a  rascal  trying  to  get 
the  advantage. 

Joseph  Bachelor  testified:  That  ho  lived  ut  Mr.  Little's: 
that  he  was  at  a  com  shucking  at  Hargrove's,  where  the  ne- 
groes were.  William  Maddox  and  John  6.  Maddox  went 
off  with  the  negroes,  saying  that  Green  Simmons  had  sent 
them  for  the  negroes,  and  that  they  were  going  to  take  them 
to  him.  There  was  some  liquor  along,  carried  by  a  boy  that 
William  Maddox  had  with  him.  John  Maddox  stopped  at 
Little's,  where  William  Maddox  lived  at  the  time. 

Cfross-examined:  Dr.  John  Maddox  lived  some  fifteen  miles 
from  Little's,  but  attended  the  negroes  as  a  physician. 

Zachariah  Rouqhton  testified:  That  before  William 
Maddox  married,  he  said  to  witness,  that  Ladd  had  Sim- 
mons' negroes  for  Iris  maintenance ;  that  he,  William  Mad- 
dox, could  get  them  on  the  same  tenns,  and  intended  to  do 
so;  this  was  before  the  deed  was  executed.  He  said  further. 
that  Simmons  was  to  give  him  twenty-five  dollars  to  get  the 
negroes,  and  that  he  did  afterwards  give  him  a  silver  waU^ 
which  he  showed  to  witness.  He  further  said,  that  Simmons 
would  not  live  long,  and  he  might  as  well  have  his  nogroesas 
Ladd. 

Cfross-examined:  Has  no  kind  feeling  for  AVilliam  Mad- 
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dox,  and  has  never  heard  defendant  say  anything  on  the 
subject. 

Lewis  T.  Yancey  testified:  That  he  had  known  Simmons 
since  1843;  was  acting  as  bailiff  in  Simmons*  district,  and 
found  him  to  be  a  man  shifty  and  variable ;  fluctuating  in 
bosincss  with  him ;  regarded  liini  uncertain ;  saw  him  give  in 
his  tax,  estimating  nine  negroes  at  $8,000,  and  an  old  bug- 
gie  that  needed  repairs,  and  a  horse  at  $800 ;  the  negroes 
were  better  worth  $6,000  than  the  horse  and  buggy  were 
$SUO.  In  the  trial  of  a  suit;  Simmons  denied  facts  under 
oath,  which  he  afterwards  admitted  to  be  true. 

Cross- examined:  The  transaction  occurred  in  1867  or 
1858;  do  not  know  whether  ho  wanted  to  sell  the  buggy  or 
not.  Simmons  was  shifty  and  dodging  in  money  matters. 
Witness,  as  bailiif,  did  not  get  much  from  him  :  he  instructed 
witness  to  levy  on  property  at  Ladd*s. 

Jonathan  J.  WiNSLKTT  testified:  That  he  had  known 
Simmons  a  good  while ;  sat  on  the  Jury  on  the  trial  referred 
to  by  Harrison  and  White,  and  confirms  what  they  stated, 
also  confirms  what  Yancey  testified  to,  as  to  Simmons  giving 
in  his  tax. 

Lewis  T.  Yancey,  reintroduced,  testified:  That  the  keep- 
ing of  Simmons  was  worth  one  hundred  dollars  per  year. 

The  fi  fas  mentioned  in  the  bill,  under  which  the  negro  boy 
Henry  was  sold,  were  read  in  evidence. 

Dr.  Thomas  Cloi>t<>n  being  reintroduced,  testified:  Sim- 
iions  was  fifty  or  sixty  years  old  ;  had  pneumonia,  which  left 
Um  with  a  cough ;  he  lived  twelve  or  eighteen  months  after 
ke  went  to  the  defendant. 

Uvidencc  for  Defendant. 

CoL.  Nathaniel  G.  Foster  testified :  That  his  fee  in  this 
cue  was  not  conditional ;  that  a  short  time  before  the  bill  of 
lale  was  executed.  Dr.  John  Z.  Maddox  brought  to  his  ofiice 
a  copy  of  a  paper,  executed  by  Greene  Simmons  to  Robert 
Lada,  with  a  message  that  Simmons  desired  witness'  opio- 
ion  in  reference  to  the  revocability  of  said  paper.  SimmonK 
vanted  the  witness  to  draw  up  a  paper  conveying  the  negroes 
to  Maddox  in  consideration  of  his  maintaining  him  during 
Ui  life ;  that  he  drew  the  paper,  delivered  it  to  him  in  blank, 
vith  instructions  as  to  its  execution  :  that  sometime  thereaf- 
tar  Simmons  cune  to  witness'  house  in  Madison,  and  stated 
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(hat  Ladd  had  treated  him  badly ;  had  cursed  him  and  told 
him  to  take  his  negroes  away  ;  that  Simmons  went  to  Mad- 
dox's  to  live,  and  after  he  got  his  negroes  away,  Ladd  got 
Data  possessory  warrant  for  them;  that  he  is  certain  Smi- 
mons  came  to  see  him  once  or  twice.  Witness  was  coming  to 
Satonton,  and  according  to  promise  called  at  Mrs.  Maddoz's. 
Simmons  came  there  with  a  boy  behind  him  ;  Ladd  had  all 
the  other  negroes.  On  that  day  Simmons  urged  and  en- 
treated Maddox  to  sue  for  the  negroes  ;  advised  him  to  bring 
an  action  of  Trover.  Maddox  was  indisposed,  and  very  re- 
luctant to  take  the  risk  and  trouble.  Simmons  urged  him  to 
sue,  as  he  thought  him  under  obligation  to  do  it.  Witness  so 
advised  himself.  Maddox  employed  witness  to  bring  the 
«nit.  On  the  trial  of  the  case,  witness  consulted  with  Sim- 
mons, and  found  him  very  useful,  and  preferred  him  to  Mad- 
dox for  assistance.  Simmons  was  very  shrewd  ;  understood 
the  points  in  the  case,  and  suggested  very  pertinent  questions 
to  be  asked  of  the  witnesses ;  indeed  he  was  the  important 
inan  in  making,  suggesting  facts  and  points  during  the  trial 
of  the  case  against  Ladd.  The  deed  to  Maddox  had  then 
ibeen  executed,  and  the  title  was  understood  to  be  in  Mad- 
dox. Muddox  boarded  at  BoswelFs  about  ten  or  eleven 
miles  above  Eatonton.  Simmons  lived  four  miles  from  Eaton- 
ton.  Witness  got  to  Mrs.  Maddox's  about  11  o*clock,  A.  M.« 
and  €immons  came  about  2  o'clock,  P.  M.  Simmons,  Wil- 
liam and  John  Maddox  and  T.  M.  Collinsworth  were  all 
there:  the  conversation  was  about  the  controversy  between 
Ladd  and  them.  Simmons  did  most  of  the  talking.  Wil- 
liam Maddox  came  to  sec  witness  after  he  was  arrested ;  he 
was  living  then  at  Little's;  he  talked  about  the  possessory 
warrant  case,  and  was  defended  by  Lucian  Dawson.  Wit- 
ness never  discovered  that  Simmons  was  weak  or  imbecile  : 
he  was  a  shrewder  man  than  Maddox.  If  witness  had  to 
trust  his  rights  with  Simmons  or  Maddox  in  a  trade,  he 
would  prefer  Simmons.  Simmons  knew  that  the  title  to  the 
property  was  in  Maddox,  so  recognised  it  and  was  satisfied 
with  it  up  to  the  last  interview  witness  had  with  him. 

Or 088  Examined. 

Simmons  came  up  to  witness'  house  afrer  the  fuss  with 
Ladd — did  not  sec  Maddox — Simmons  was  li\nng  with  Mad- 
dox at  the  time.     Maddox   brought  the  deed  to  Simmons 
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Witness  told  Maddox  that  he  would  have  to  pay  the  debts 
of  Simmons,  although  he  did  not  insert  a  clause  to  that  effect 
in  the  deed.  Its  omission,  if  a  fault,  is  the  fault  of  witness. 
Maddox  took  the  p-operty  with  that  understanding.  Wit- 
ness* visit  to  Mrs.  Maddox *s  was  in  the  summer,  after  the 
deed  was  executed.  Simmons  came  unexpectedly  to  witness; 
he  heard  that  witness  was  there,  and  came  to  consult  with 
him  about  getting  the  negroes  from  Ladd. 

Moses  Preslev  testified:  That  he  has  known  Green  Sim- 
mons since  the  ye«ar  1818  ;  he  was  very  ingenious,  and  talked 
like  a  man  of  good  sense.  He  came  to  the  house  of  witness 
in  Monroe,  Walton  county,  and  stayed  there  three  days ;  he 
told  witness  that  old  man  Mad<lox  was  always  kind  to  him, 
and  that  John  was  so  much  like  him  that  he  wanted  him  to 
have  his  negroes ;  Simmons'  mind  and  memory  seemed  to 
be  good  ;  witness  talked  a  great  deal  with  him  ;  Simmons 
recollected  perfectly,  all  the  interesting  incidents  of  their 
past  life ;  recollected  them  better  than  witness  did ;  Sim- 
mons said  that  he  wanted  to  live  with  Ladd,  but  they  treated 
him  so  badly  he  could  not;  that  he  was  afraid  Ladd  would 
kill  him  ;  that  once  when  he  was  sick,  Ladd  took  him  by  the 
throat  and  jerked  him  out  of  the  bed  on  ihe  floor,  and  with 
in  oath  threatened  to  stamp  his  liver  out ;  that  Ladd  made 
a  great  fuss  because  he  stood  in  his  own  house  and  shot 
through  the  window,  at  a  chicken  in  the  yard  ;  that  ho  was 
afraid  Ladd  would  poison  him;  that  Maddox  had  given  him 
a  home;  that  he  was  better  satisfied  than  he  had  ever  been 
before,  and  that  he  wanted  Maddox  to  have  his  negroes. 

CroHS  Examined. 

William  Simmons,  a  cousin  of  Green  Simmons,  was  a  son- 
m-law  of  old  man  Maddox,  the  father  of  John  Maddox  ; 
Greene  Simmons  lived  at  old  man  Maddox *s,  and  had  a  gun- 
shop  ;  witness  lived  near  them ;  witness  has  lived  out  of  Put- 
nam county  for  fifteen  years.  When  Simmons  was  at  wit- 
ness' house  in  Monroe,  he  talked  of  old  matters,  that  wit- 
ness had  forgotten ;  Simmons  said  that  he  was  afraid  to 
drink  coffee  at  Ladd's,  and  that  Ladd  had  treated  him  cru- 
elly when  he  was  sick. 

Donaldson  Pritcharu  testified  :  That  Green  Simmons 
was  his  brother-in-law;  witness  knew  him  up  to  the  year  1853; 
he  was  a  shrewd  man,  and  had  a  fair  mind  ;  he  was  not  con- 
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sidercd  to  be  of  weak  or  imbecile  mind ;  witness  had  nothing 
to  do  with  him,  because  he  did  not  like  Simmons*  way  of 
doing  business. 

C)'088  Examined. 

Simmons  was  eccentric,  irascible  and  unreliable ;  he  woald 
often  feign  to  be  angry  upon  slight  cause ;  he  was  peculiar, 
and  would  promise  one  thing  and  do  another. 

William  W.  Garuard  testified:  That  Green  Simmons 
married  his  sister,  and  he  knew  him  from  1806  up  to  the 
time  of  his  death ;  lie  was  more  knave  than  fool,  and  always 
got  the  advantage  in  dealing  if  he  could  some  years  ago,  he 
wanted  witness  to  advance  some  money  to  him,  and  move 
the  negroes  to  Texas  for  witness'  sister  to  have  them ;  he 
said  the  negroes  come  from  her  family,  and  she  ought  to  have 
them,  and  that  he  could  get  them  out  of  Ladd*s  hands  very 
easy. 

Crons  Examined:  Simmons  lived  with  Ladd  after  the 
conversation  about  the  negroes ;  Simmons  was  a  peculiar 
man  and  would  not  stand  to  his  contracts ;  he  was  not  friend- 
ly with  his  brothers,  and  told  witness  tliat  he  would  not 
speak  to  any  of  them. 

Zachariah  Edmondson  testified  :  That  lie  and  Simmons 
were  boys  together  ;  that  witness  regarded  him  as  having  an 
ordinary  good  min<l,  with  remarkable  cunning  for  one  of  his 
sense  ;  he  lived  on  witness'  land  in  1843,  and  called  on 
witness  to  write  a  Will  for  Ladd,  which  he  did ;  afterwards  lie 
wanted  it  altered,  which  was  done  ;  afterwards  he  came  and 
wanted  his  property  to  be  given  to  him  or  his  cluldren  ;  Henry 
to  his  son  William  ;  Samto  Sidney  ;  he  did  not  want  Ladd 
to  know  of  the  Will  ;  after  the  Will  was  executed  he  asked 
witness  for  money  which  he  loaned  to  him  and  took  his  note: 
his  son  told  witness  that  on  a  certain  occasion,  Simmons 
swore  that  he  lived  in  Hancock  county,  and  gave  as  a  reason 
for  so  swearing,  that  he  had  engaged  boarding  in  that  coonty 
for  the  purpose  of  carrying  on  some  litigation  there ;  saw 
him  when  sued  make  out  a  set-off  against  the  plaintiff  aboat 
equal  to  the  plaintiffs  claim ;  he  resided  in  Putnam  when 
he  swore  that  he  lived  in  Hancock :  after  he  fell  oat  with 
Ladd,  he  sent  a  negro  to  witness*  house  to  get  back  there; 
came  also  himself  for  that  purpose.  Witness  wanted  to  eivc 
him  five  thousand  dollars  for  his  negroes,  and  also  support  nin 
during  his  life,  the  amount  to  be  payable  at  witness'  demtfa, 
but  he  refused. 
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Orosi  Examined :  Simmons  could  not  be  easily  imposed 
npon;  he  lived  on  witness*  place  in  1848,  1850,  1851,  and 
1852,  and  he  was  with  him  often ;  he  then  went  to  Ladd's. 
When  he  left  witness*  place  he  was  as  capable  of  disposing 
of  his  property  as  wHness  was  ;  witness  does  not  know  where 
William  Maddox  lived  in  1855.  About  the  time  Simmons 
went  to  Ladd*s,  Ladd  liad  great  influence  over  him. 

OULLEX  S.  Ckidell  testified :  That  he  witnessed  the  deed 
from  Simmons  to  the  defendant :  saw  some  of  the  negroes 
there  at  the  time,  and  understood  that  they  were  delivered 
at  the  time.  Witness  read  the  deed  to  Simmons,  who  exe- 
eated  it  freely  and  voluntarily. 

Cross  Examined:  The  deed  was  executed  at  Dr.  Maddox's, 
one  mile  distant  from  witness'  house ;  Maddox  requested 
witnesa  to  go  :  no  one  present  but  the  witnesses  and  William 
Siaddox ;  witness  remained  probably  one  hour ;  Simmons 
then  lived  at  Dr.  Maddoxs  plantation ;  he  was  sixty  or 
sizty-fivo  years  old ;  he  did  not  lie  down  while  witness  was 
there,  but  he  was  feeble ;  thinks  Mr.  Tucker  was  also  pres- 
ent. Dr.  Maddox  then  lived  at  Bosweirs,  and  he  thinks 
Simmons  lived  at  the  plantation  by  himself ;  James  Maddox 
was  often  there ;  William  Maddox  lived  in  the  lower  part  of 
the  county,  and  was  sometimes  there ;  thinks  Simmons  was 
capable  of  making  the  deed,  and  comprehended  it. 

James  W.  Mappin  testified:  That  he  had  been  acquainted 
with  Green  Simmons  ever  since  1843,  and  had  frequent  in- 
terviews with  him ;  heard  him  speak  of  having  had  diflScul- 
ties  in  getting  his  property ;  he  spoke  of  his  intimacy  with 
old  man  Maddox,  and  said  that  John  was  a  ^^chip  off  the  old 
block" ;  he  said  he  was  well  provided  for  by  defendant,  and 
that  he  was  perfectly  satisfied.  Witness  proposed  to  send 
Urn  table  luxuries  if  he  needed  any,  but  he  declined  them, 
laying  that  defendant  provided  him  with  all  such  things  that 
he  desired ;  witness  saw  his  table  furnished  with  such  delica- 
eiea;  Simmons  said  he  was  too  sharp  for  Ladd.  He  saw 
nothing  that  indicated  weakness  of  mind  in  Simmons,  and  it 
did  not  so  much  as  occur  to  the  witness,  that  he  was  ever 
lupposed  to  be  of  weak  mind ;  he  seemed  perfectly  to  under- 
itand  the  nature  and  import  of  the  deed  to  defendant ;  he 
liad  negroes  to  wait  on  him.  Witness  would  not  take  care  of 
kirn  as  Maddox  had  done,  for  five  hundred  dollars  a  year. 
SimmoDfl  lived  in  the  house  where  Maddox  now  lives,  about 
one  hundred  and  fifty  yards  from  witness'  plantation. 
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Gross- examined:  Siniuions  lived  alone  until  Maddox  moved 
there,  after  he  was  taken  sick ;  he  lived  there  about  one  year. 
Witness  received  an  order  written  in  one  hand,  and  signed  in 
a  tremulous  hand  by  Simmons,  directing  witness  to  pay  the 
residue  of  the  price  at  which  Henry  was  sold,  to  Maddox. 
William  Maddox  lived  at  Robert  Little's. 

Re'examined:  Simmons  made  a  sun>dial  while  at  Mad- 
dox's,  and  took  witness  out  in  the  yard  to  see  it,  and  ex- 
plained the  principles  of  it  to  witness. 

Jamep  M.  Luckey  testified:  That  he  went  to  Monroe  with 
Simmons,  in  a  buggy,  after  the  deed  to  defendant  was  made; 
he  wont  to  Moses  Presley's.  On  the  road  from  Madison  to 
Monroe,  Simmons  told  him  that  he  was  satisfied  with  the  ar- 
rangement with  Maddox;  that  he  had  previously  made  a 
Will  in  favor  of  Ladd,  knowing  that  it  was  a  Will  at  the 
time,  and  designin;;  it  as  such,  but  that  the  paper  to  Maddox 
was  safe;  that  he  did  not  like  his  brothers,  and  did  not  in- 
tend that  they  shouM  ever  have  anything  he  had,  as  they  hafl 
never  treated  him  wi  h  kindness  or  justice. 

Cross  examined:  Witness  is  defendant's  nephew.  The 
conversation  testified  to,  occurred  on  the  road,  and  thinks 
Simmons  introduced  it,  but  is  not  certain;  thinks  it  was  in 
December,  1855;  it  was  after  the  deed  was  executed.  Sim- 
mons and  witness  started  from  defendant's  plantation ;  Sim- 
mons had  a  cough,  and  was  feeble;  witness  went  to  Monroe 
on  business  of  his  own,  an<l  st«ayed  three  or  four  days,  and 
came  back  wi:h  Simmons:  it  was  cold  weather. 

Col.  IsnAM  S.  Fannin  testified:  That  he  was  employed 
to  attend  to  some  possessory  warrant  cases  by  Simmons,  who 
gave  him  the  history  of  the  cases,  and  witness  found  on  the 
trial,  that  the  statement  was  about  as  accurate  as  the  state- 
ments of  clients  usually  are,  in  regard  to  their  cases;  he  saw 
no  defect  of  mind,  or  memory,  in  Simmons;  he  gave  a  very 
intelligent  acconnt  of  the  whole  case;  he  told  witness  that 
he  had  gotten  William  Maddox  to  get  the  negroes  ont  of 
Ladd's  possession. 

Cross  examint'd:  At  the  time  Simmons  came  to  Madison 
to  see  witness,  a  negro  boy  came  with  him.  William  Mad- 
dox and  defendant  were  counselling  with  Simmons  at  the 
trial  of  the  possessory  warrants;  it  was  very  cold  weather  at 
the  time  of  the  trial.  Witness  had  never  been  acquainted 
with  Simmons  until  he  saw  him  in  connexion  with  the  trials 
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and  did  not  tliink  he  was  under  the  control  of  the  Maddoxes  ; 
he  had  but  little  conversation  with  him  here  at  the  trial. 

Albert  G.  Fo^tkr  testified:  That  he  was  with  Col.  Fan- 
nin at  the  time  testified  to  by  him ;  he  saw  Simmons  three 
times  in  Mudison  pending  the  posse^^sory  warrants,  about  the 
result  of  which  he  seemed  to  have  great  apprehension;  he 
did  not  regard  Simmons  as  having  a  very  strong  mind,  but 
ordinary  and  adequate  to  the  transaction  of  business:  he 
took  the  lead  in  counselling  the  attorneys  and  making  them 
suggestions.  On  the  trial,  Simmons'  statements  were  verified 
by  all  the  witnesses  except  Ladd's  son,  at  whose  testimony 
Sinunons  was  much  surprized;  he  saw  no  want  of  mind  in 
Simmons.  Maddox  was  with  him  one  time  when  he  came 
to  Madison,  the  other  two  times  there  was  no  white  person 
with  him. 

OroB^-i'.xaminvd:  Saw    Maddox    in   Madison,  though  not 
with  Simmons.     William  Maddox  talked  freely  about  almost 
everything;  he  talked  particularly  about  having  been  arrest^ 
ed  by  Ladd  with  a  possessory  warrant,  and  was  not  satisfied 
with  the  result  of  the  trial,  as  it  seeme<l  to  leave  an  imputa- 
tion on  his  character.     Defendant  was  with  Simmons  in  Mad- 
ison pending  the  possessory  warrants;  the  first  time  witness 
saw  defendant  in  Madison,  was  the  day  the  deed  was  written. 
Dr.  Joel  Bkanjiam,  in  answer  to  interrogatories,  testified: 
That  he  was  acquainted  with  Green  Simmons  on  the  18tli  of 
November,    I800,  and  had  been  acquainted  with  him    for 
twenty-five  or  thirty  years  proceeding  his  death ;  thinks  that 
lus  mind  and  body  both,  at  that  time,  were,  in  general,  more 
enfeebled  than  they  had  been  in  his  previous  history ;  thinks 
that,  at  that  time,  he  was  mentally  capable  of  understanding 
Iminess  affairs,  of  managing  his  own  property,  of  entering 
into    contracts  with  reference    to   business   and   property ; 
tliinks  that  he  was  capable  of  understanding  and  apprecia- 
ting the  nature,  import  and  obligation  of  contracts  of  that 
ehaTBOtcr  at  the  time ;  thinks  that  his  mind  was  not  in  such 
a  condition  as  to  render  him  an  easy  victim  of  fraud,  imposi- 
tion and  cunning  on  the  part  of  others ;  thinks  that  he  was 
eipable   of  managing   his  own  afiiiirs,  and   controlling  his 
property  with  good  sense :  his  mind  differed  partially  from 
dttt  of  other  men  of  common  sense  and  prudence,  which  re 
sdtcd  partially  from  general  imbecility  and  weakness,  and 
fnmi  oddity  and  eccentricity  \  partially  from  a  defect  of  par- 
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ticular  organs,  and  from  weakness  of  the  entire  mental  organ- 
ism ;  witness  was  called  in  as  a  physician  to  visit  him  in  his 
last  sickness  at  the  request  of  Dr.  John  Z.  Maddox,  who 
paid  his  medical  bill;  he  was  requested  by  Maddox  to  con- 
tinue visiting  Simmons  as  long  as  he  thought  it  necessary, 
and  to  do  all  in  his  power  to  make  the  case  of  Simmons  com- 
fortable while  he  lived;  Dr.  Maddox  attended  his  case,  and 
the  witness  assisted  him  until  within  a  day  or  two  of  his 
death ;  he  died  of  Pulmonary  Consumption ;  thinks  he  had 
all  the  attention  that  one  in  his  situation  could  require,  and 
all  was  done  that  could  be  done  to  make  him  comfortable ; 
he  had  a  comfortable  hou.se  and  servants  to  attend  him,  and 
upon  every  visit  the  witness  made  him,  defendant  was  with 
him,  and  requested  witness  to  make  known  to  him  (defend- 
ant) any  article  of  food  or  drink  that  would  make  Simmons 
comfortable,  so  that  they  might  be  procured,  and  at  the  sug- 
gestion of  witness,  defendant  did  procure  such  things  several 
times. 

To  cross-interrogatories  he  testified :  Thinks  that  he  was 
with  Simmons,  at  the  house  of  Dr.  Maddox,  on  the  18th  of 
November,  1855,  in  company  with  defendant  and  his  brother, 
James  Maddox ;  does  not  know  how  long  anterior  to  that 
day,  or  under  what  circumstances,  Simmons  left  Ladd*s  and 
went  to  Maddox*s;  ho  lived  two  or  three  weeks  after  witness 
was  called  to  sec  him;  on  his  first  visit,  witness  decided  that 
Simmons  had  Consumption  and  was  obliged  to  die,  and  so 
announced  to  Simmons  and  Maddox;  it  is  one  of  the  pecu- 
liar characteristics  of  Consumption,  that  the  patient  retains 
his  mental  faculties  in  alarge  majority  of  instances  to  the  last. 

Upon  this  evidence  the  Jury  under  the  charge  of  the 
Court,  returned  a  verdict  and  decree ;  that  the  bill  of  sale 
be  set  aside  and  vacated,  and  that  the  defendant  deliver  it 
up  to  be  cancelled  ;  also  tliat  defendant  deliver  to  the  com- 
plainant the  negroes  in  dispute,  and  that  the  complainants 
refund  to  the  defendant  two  hundred  and  twenty  dollars. 

Whereupon,  counsel  for  defendant  moved  for  a  new  trial  of 
said  case  on  the  following  grounds,  to-wit : 

1.  Because  the  Court  erred  in  his  charge  to  the  Jury  in 
saying  :  "  gentlemen,  the  great  battle  ground  in  this  case,  is 
the  inadequacy  of  the  consideration  of  the  deed  to  the  de- 
fendant." 

2.  Because  the  Court  erred  in  failing  to  charge  the  Joiy^ 
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that  *'  the  contingency  of  a  recovery  of  the  negroes  from 
Ladd  by  Maddox  nhouid  be  considered  by  them,  in  determin- 
ing the  consideration  of  the  deed/'  althougli  the  point  was 
distinctly  made,  and  argued  before  the  Jur}'  by  defendant's 
counsel. 

3.  Because  the  manner  and  emphasis  of  tlie  Court  in 
charging  the  Jury  were  such  as  to  lead  them  to  believe,  tliat 
in  the  Court's  opinion  the  allegations  of  fraud  and  imbecility 
of  mind,  had  been  properly  made  out  by  the  complainants. 

4.  Because  the  verdict  was  contrary  to  Equity. 

5.  Because  the  verdict  was  strongly  and  decidedly  against 
the  weight  of  the  evidence. 

6.  Because  the  verdict  was  contrary  to  law. 

The  presiding  Judge,  in  his  decision  of  the  motion  for  a 
new  trial,  does  not  certify  to  the  truth  of  the  *•  second"  and 
"third"  grounds  taken  in  the  motion,  but  denies  that  they 
are  true.  The  motion  was  overruled,  and  the  new  trial  was 
refused,  and  this  dcci-sion  is  brought  up  for  review. 

N.  G.  FosTKii,  AVm.  a.  Kkid,  Davis  k  IjAWson,  for  the 
plaintiff  in  error. 

JUKIUS  WlNGFIKLD,  JoiiN  W.  HuDSON  and  E.  A.  &  J.  A. 
NiSBET,  for  the  defendants  in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

After  carefully  investigating  the  facts  in  this  case,  we  are 
forced  to  the  conclusion,  that  the  verdict  of  the  Jury  is 
strongly  and  decidedly  against  the  weight  of  evidence.  We 
shall  not,  however,  enter  upon  a  review  of  the  testimony  to 
demonstrate  the  correctness  of  this  result.  The  proof  speaks 
for  itself. 

We  prefer  stating  some  general  principles  applicable  to 
this  investigation,  and  then  submit  it  to  the  reconsideration 
of  another  Jury,  disclaiming  all  wisher  intention  to  constrain 
them  to  a  finding  which  their  own  judgments  do  not  approve. 
I  assume,  in  the  first  place,  that  to  establish  incapacity  in 
%  grantor,  he  must  be  shown  to  have  been,  at  the  time,  non 
UMnpoi  mentis,  in  the  legal  acceptation  of  that  term ;  which 
means,  not  a  partial,  but  an  entire,  loss  of  understanding. 
The  Common  Law  has  not  drawn  any  discriminating  lino  by 
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which  to  determine  how  great  must  be  the  imbecility  of  mind 
to  render  a  contract  void,  or  how  much  intellect  must  remaiD 
to  uphold  it.  Weakness  of  understanding  is  not,  of  itaelf, 
any  objection  to  the  validity  of  a  contract.  If  a  man  be 
legally  compos  mentis,  he  is  the  disposer  of  his  own  property, 
and  his  Will  stands,  for  the  reason  of  his  acttons.  Jackimi 
V8.  Caldwell,  11  Cowen,  207  ;  Odell  vs.  Buck,  21  Wend.. 
142  ;  Stewart  vs,  Lispenard,  26  Wend..  298  et  %eq  ;  Clark 
vs.  Fish,  1  Paige,  171  ;  Blanchard  vs.  Nettle,  3  Denio^  87; 
Osterhout vs.  Shoemaker,  id.,  7iote ;  Deans  Med.  Jur.,  5&5 
et  seq  ;  2  Mad.  Ch.  Pr.  et  seq. 

To  establish  any  other  standard  of  intellect  or  information 
beyond  the  possession  of  rejison,  in  its  lowest  degree,  as  in 
itself  essential  to  legal  capacity,  would,  as  naid  by  Senator 
Verplanck,  in  the  great  case  already  cited,  {Stewart's  JSr'rt 
vs.  Lispenard,  20  Wend.,  203,)  create  endless  uncertainty, 
difficulty  and  litigation ;  would  shake  the  security  of  prop- 
erty, and  wrest  from  the  aged  and  infirm  that  authority  over 
their  earnings  and  savings,  which  is  often  their  best  security 
against  injury  and  neglect.  If  you  throw  aside  the  old 
Common  Law  test  of  capacity,  then  proofs  of  wild  specola- 
tion  or  of  extravagant  and  peculiar  opinions,  or  the  for- 
getfulness  or  prejudice  of  old  age,  might  be  sufficient  to  shake 
the  fairest  conveyance,  or  impeach  the  most  equitable  wilL 
The  Law,  therefore,  in  fixing  the  standard  of  positive  legal 
competency,  has  taken  a  low  standard  of  capacity ;  but  it  is 
a  clear  and  definite  one,  and  therefore  wise  and  safe.  It 
holds,  in  the  language  of  a  late  English  commentator  {Shelr 
ford  on  Lunacy,  p.  39)  that  weak  minds  differ  from  strong 
ones,  only  in  the  extent  and  power  of  their  faculties;  bat 
unless  they  betray  a  total  want  of  understanding,  or  idioey, 
or  delusion,  they  cannot  properly  be  considered  unsound. 

Nor  is  inadequacy  alone  a  sufficient  ground,  in  ordinanr 
cases,  for  setting  aside  a  conveyance  of  property.  Fat^ 
Eq.  B.  1  eh.  2,  §  9,  note  2. ;    Osgood  vs.  Franklin,  2  Jokna. 


167,)  Lord  Thurlow  said,  if  the  Court  takes  such  a  ground  i 
to  rest  upon  the  market  price,  every  transaction  of  the  kii4 
would  come  into  Equity ;  and  in  Guynne  vs.  Jfcaton,  1  Bro. 
C.  C.  9,  Lord  Thurlow  said,  tliat  to  set  aside  a  conveyanoe^ 
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there  must  bo  an  inequality  «o  strong,  gross  and  manifest, 
that  it  must  be  impossible  to  state  it  to  a  man  of  common 
sense  without  producing  an  exclamation  at  the  inequality  of 
it;  and  this  doctrine  was  approved  by  Lord  Eldon,  in  Ooh8 
09.  Trecothrck^  1»  JVir.,  240;  also,  in  Gihsan  vs.  Lei/es,  6 
K(P#.,  27»J ;  aiid  by  Sir  Wm.  Grant,  in  Peacock  vs.  Evans, 
IG  rV«.,  r>12  ;  and  by  Chancellor  Kent,  in  the  case  of  0«- 
good  v».  Franklin^  already  referred  to. 

Courts  are  not  willing  to  enter  into  the  question,  whether 
the  consideration  l)e  adequate  in  value  to  the  thing  which  is 
promised  in  exchange  for  it.  Hubbard  vs.  Cmlidge^  1  Met- 
ealfj  ii8  ;  Bedid  vs.  Loomis,  11  i\W'  Hamp.^  0.  "If  a  con- 
tract deliberately  made,  without  fraud,"  said  Wilde,  J.,  in 
Train  vs.  Gold,  ij  Peek,  884,  ''and  with  a  full  knowledge  of 
all  the  circumstances,  the  least  consideration  will  be  suffi- 
cient." "If  there  be  no  suggestion  of  fraud,**  says  Mr. 
Smith,  "the  Court  will  not  hold  the  promise  invalid  upon  the 
ground  of  mere  inadequacy ;  for  it  is  obvious,  that  to  do  so. 
would  be  to  exercise  a  sort  of  tyranny  over  the  transactions 
of  parties,  who  have  a  right  to  lix  their  own  value  upon  their 
own  labor  and  exertions,  and  would  be  prevented  from  doing 
so,  were  they  subject  to  a  legal  scrutiny  on  each  occasion,  on 
the  question,  whether  the  bargain  had  been  such  as  a  prudent 
man  would  have  entered  into. 

"Suppose,"  says  the  same  author,  "I  think  fit  to  give  a 
thousand  pounds  for  a  picture  not  worth  fifty,  it  is  foolish  on 
my  part;  but  if  the  owner  do  not  take  me  in,  no  injury  is 
done;  I  may  have  my  reasons;  I  have  detected  in  it  the 
tonch  of  Raphael  or  Correggio.  It  would  be  hard  to  pre- 
rent  me  from  buying  it,  and  hard  to  prevent  my  neighbor 
from  making  the  best  of  his  property,  provided  he  do  not 
take  mc  in,  by  telling  a  false  story  about  it." 

There   are  two  remarkable  instances  illustrative  of  the 
principle  that,  in  the  absence  of  fraud,  mere  inadequacy  of 
consideration  is  no  ground  for  avoiding  a  contract.     See  the 
two  lato  cases  of  Bainbridge  vs.  Firmston^  1  Pert.  <f*  Dav.^ 
2,  (10  Add.  ^-  Ell,  309,)  and   Wilkinson  vs.    Oleviera,  1 
Bingham  N.  C\,  400,  (27  Eng.  Com.  Law  Rep.,)  in  which 
the  defendant  promised  to  give  the  plaintiff  £1,000  fr     "^*» 
use  of  a  letter  which  contained  matters  explanatory  of 
trovcrsy  in  which  he  was  engaged,  and  the  considerat 
held  not  to  be  inadequate  to  support  the  promise. 
35 


\ 


530  SUPREME  COURT  OF  GEORGIA. 


Maddox  vs.  Simmons  and  Griffin. 


There  are  two  old  cases  upon  this  subject — Thoniborou  vs. 
Whitcacre,  reported  in  2  Ld.  Raymond^  11G4,  an«l  James 
'«.  Morgan^  1  Lev,^  111,  which  will  fully  compensate  the 
reader  for  reading.  I  have  referred  to  them  in  my  Law 
Scliool,  to  show  to  what  extent  such  Judges  jis  Lonl  Holt 
have  gone  to  sustain  contracts,  when  assailed  for  want  of 
•  onsideration. 

The  first  was  an  action  in  which  the  plaintifl'  <leclared  that 
tiie  defendant,  in  consideration  of  2s.  6d.  paid  down,  and  .£4 
17s.  Gd.  to  be  paid  on  the  performance  of  the  agreement, 
]>romised  to  give  the  plaintiff  2  grains  of  rye  corn  on  Slon- 
day,  the  29th  of  March,  4  on  the  next  Monday,  8  on  the 
next,  IG  on  the  next,  32  on  the  next,  G4  on  the  next,  128  on 
the  next,  and  so  on  for  a  year,  doubling  on  every  successive 
Monday,  as  counsel  contended,  but  on  every  alternate  Mon- 
tlay,  as  Judge  Holt  construed,  quod  libct^  the  quantity  de- 
livered on  tlie  last  Monday.  Mr.  Salkeld,  the  lleporter,  de- 
murred to  the  declaration,  arguing  that,  suppose  the  contract 
to  be  performed,  the  quantity  of  rye  to  be  delivered  would 
^le  524,288,000  quarters,  (a  quarter  is  8  bushels  I)  and  that 
*  all  the  rye  grown  in  the  world  would  not  amount  to  so  much. 
But  Lord  Holt  said,  that  though  the  contract  was  a  foolish 
one,  it  would  hold  at  Law,  and  the  defendant  ought  to  pay 
'  something  for  his  folly.     Tlie  case  was  compromised. 

James  vs.  Morgan^  1  ie<\.  111,  is  the  old  case  in  which 
the  horse  was  sold  for  one  barley  corn  for  the  first  nail  in  the 
horse's  shoe,  two  for  the  second,  and  so  doubling  on  each 
nail.  The  Jury  found,  under  the  direction  of  the  Court,  X8, 
the  value  of  the  horse.  Tlie  quantity  of  barley-corn  was  es- 
timated at  500  quarters,  or  4,000  busliels  I 

It  is  proper  to  add,  that  in  cases  where  imbecility  of  mind 
and  inadequacy  of  consideration  unite,  though  neitlu^r  stand- 
ing alone,  is  sufficient,  under  ordinary  circumstances,  to  in- 
validate a  contract,  the  Court  has  granted  relief,  without 
other  evidences  of  imposition ;  and  especially  is  this  the 
case  where  imbecility  of  mind  and  inadequacy  of  considera- 
tion is  united  with  an  abuse  of  confidence  which  the  one 
party  reposed  in  the  other.  Olarkson  vs,  Hannag,  2  Pierre 
W771S.,  204 ;  Gibson  vs.  ieyes,  G  Ves.,  2GG  ;  Crow  vs.  BaU^ 
lard,  1  Ves.  Jr.,  215;  Mortleck  vs.  Buller,  10  !>«.,  292; 
Dealtys  Heirs  vs.  Murpkey,  3  JI.  K.  Marshall s  Bep,,  475; 
Whelan  vs.  WJielan,  3  Cowen,  537  ;   Whipple  vs.  McClvrc. 
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2  Root,  211) ;  Per,  Harris,  P,  J,,  in  Ihnm  vh.  Chtimbi-ra,  4 
Barb.,  371». 

It  need  scarcely  bo  remarked,  that  n  Court  is  not  bound 
to  decree  a  s])ecitic  performance  in  any  casr  wliere  it  would 
not  set  aside  the  contract,  nor  to  set  aside  any  contract  tliat 
it  would  not  order  to  be  specifically  performed. 

It  will  be  for  tin*  Jury  to  apply  those  rulo<  of  Law  to  the 
fiicta  of  this  case,  carefully  «listin;Tuis]iing  ijctwien  imbecility 
and  eccentricity  of  mind.  Many  of  the  bri«rhtest  intellects 
that  ever  lived  have  partaken  of  this  latter  infirmity,  if  in- 
deed it  be  one.  One  circumstance  that  is  incontrovertibly 
establi.shed,  has  weighed  heavily  upon  our  minds:  and  that 
is,  that  Green  Simmons,  to  the  day  of  his  death,  seems  to 
have  lived  and  died  happy  and  content  with  the  arran«iement 
which  he  had  ma<le,  or,  to  use  his  own  emphatic  lanjruajTt', 
the  "chip  off  the  old  block"  had  not  abuse* I  his  confulence. 

As  to  the  other  points,  we  have  deemed  it  unnecessary  to 
notice  them.  But  as  an  act  of  justice  to  the  ]>r(»sidinfr  Jud<re, 
we  have  thought  it  i)est  to  append  his  own  oi)inion  entire,  to 
that  of  the  Court.  We  confess  to  another  motive.  Will  he 
pardon  the  liberty  ?  It  will  daguerreotype  to  posterity  the 
peculiarities  of  our  most  excellent  Brother  far  better  than 
any  post  mortem  eulogy  of  ours,  should  Providence  impose 
this  duty  upon  us,  which,  may  Heaven,  in  its  mercy,  avert: 

JUDGE  IIAKRLS'  OPINION. 

'*I  have,  since  the  indication  of  my  opinion,  on  the  last 
day  of  Putnam  Superior  Court,  on  the  several  grounds  con- 
tained in  the  motion  by  defendant  for  a  new  trial,  given  to 
the  bill,  answer,  brief  of  testimony  filed,  and  the  interrogato- 
ries in  the  case,  a  very  careful  perusal.  This  was  due  to  the 
movant ;  it  was  due  to  myself,  as  my  opinions  were  by  no 
means  so  fixed  as  to  be  unchanged  by  more  mature  considera- 

.  Soil- 

"There  is  more  in  the  testimony  upon  which  the  verdict 
can  be  well  supported  than  I  had  thought  there  was   during 
the  progress  of  the  trial,  or  at  the  time  when  the  motion  was 
^made  for  a  new  trial. 

"And  whilst  it  is  due  to  candor  to  say,  that  had  I  been  on 
the  Jury,  as  then  impressed  by  the  testimony,  1  should  have 
been  reluctant  to  set  aside  tlie  deed  to  Maddox,  I  feel  that 
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now,  I  mtist  not  attempt  to  control  the  deliberate  finding  of 
the  Jury,  and  that  to  do  so,  would  be  a  flagrant  violation  of 
the  great  principle  which  separates  the  powers  of  the  Judge 
and  the  Jury. 

'•It  is  impossible  to  peruse  the  testimony,  as  to  the  ca- 
pacity of  mind  of  Simmons,  without  perceiving  (/reat  conflict 
of  opinion.  In  such  case,  who  arc  to  decide  ?  Who  have 
the  exclusive  right  to  settle  the  credibility  of  witnesses?  the 
value  and  weight  of  testimony?  Who  but  tie  Jury?  And 
is  there  not  enough  in  the  testimony  of  his  family  physician, 
Dr.  Clopton,  and  in  the  proof  by  others,  of  Simmons*  un- 
stable, varying  dispositions  of  property,  keeping  in  view  his 
age  and  health,  to  make  it  very  uncertain  whether  he  had 
mind  enough  to  make  a  contract  of  the  kind  sought  to  be  set 
aside  ? 

*'  The  Jury  (and  it  was  one  distinguished  by  intelligence  and 
character,  and  perfect  impartiality)  thought  that  Green  Sim- 
mons had  not  that  degree  of  mental  capacity  necessary  to 
the  making  of  such  an  instrument. 

"How  easy  was  it,  then,  after  that  point  was  agreed  on, 
to  come  to  the  conclusion  that  the  considerations  expressed 
in  the  deed  were  grossly  inadequate — indeed,  unconscionable, 
for  such  an  amount  of  valuable  negro  property  as  was  con- 
veyed by  the  deed,  especially  when  they  look  to  the  offer  of 
Mr.  Edmondson  of  five  thousand  dollars  for  the  property, 
payable  at  his  death,  with  the  promise,  in  addition,  of  the 
support  of  Simmons,  in  the  meanwhile  I 

''Dr.  Maddox,  too,  was  a  stranger  to  the  blood  of  Sim- 
mons. Simmons  was  an  old  man,  between  sixty  and  sixty- 
three  years  of  age,  laboring  under  consumption.  Should 
not  transactions  between  parties  thus  situated  be  scanned 
closely?  How  much  easier  for  Dr.  Maddox,  whom  it  is  pre- 
sumed was  familiar  with  the  nature  of  diseases,  to  count  the 
pulses  of  life  with  more  accuracy  than  one  not  of  his  profes- 
sion I  indeed,  to  measure  its  duration  with  almost  certainty, 
with  the  important  fact,  previously  ascertained  by  him,  that 
Simmons  had  consumption ! 

"Can  It  be  doubted  that  the  Jury  gave  to  these  facts  their 
full  value,  and  that  they  formed  some  of  the  elements  of  their 
judgment? 

"  Can  any  fair-minded  man,  in  reviewing  this  whole  case, 
come  to  any  other  conclusion,  than  that  there  are  facts  and 
circumstances  in  it  enough  to  sustain  the  verdict  ? 
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"  Wh«t  I  have  .said,  disposes  of  the  ground  that  the  ver- " 
diet  is  contrary  to  evidence.     But  it  is  said  that  the  verdict 
is  contrary  to  Law. 

"I  am  somewhat  at  a  loss  to  perceive  how  that  can  he,  if 
there  be  evidence  enough  to  support  the  verdict.  The  two 
grounds  are  inseparably  allied;  so  that  if  the  first  is  not  sus- 
tained, the  second  cannot  be. 

"It  has  been  made  a  ground  for  new  trial,  that  I  did  not 
charge  the  Jury,  that  the  contingency  of  a  recovery  of  the 
negroes  from  Ladd,  ought  to  be  considered  by  tliem  in  de- 
termining the  consideration  paid  by  Maddox. 

**The  defendants'  counsel  say  they  made  ami  argued  the  * 
point.  This  may  be  so.  No  such  request  was  made  of  me. 
Before  charging  the  Jury,  I  stated  distinctly  that  although 
many  requests  had  been  submitted,  in  writing,  by  counsel 
on  either  side,  I  would,  firstly,  give  my  general  charge  as  to 
the  principles  of  Law  and  Equity  pertinent  to  the  case,  and 
that  if  it  should  not  cover  all  the  requests  presented,  upon 
my  attention  being  called  to  it,  I  would  proceed  then  to 
charge  as  to  such  requests. 

"When  I  had  closed  the  general  charge,  I  desired  to  know 
of  counsel  if  there  was  any  request  wliich  they  desired  me 
to  give  to  the  Jury,  and  paused  about  a  minute  for  an  an- 
swer; when  Mr.  Lawson,  one  of  defendant's  counsel  handed 
me  a  single  request,  instructing  the  Jury  '  that  they  should 
give  more  credit  to  a  witness  who  derived  his  knowledge  from 
long  acquaintance  with  the  conduct  of  Green  Simmons,  than 
to  one  who  forms  an  opinion  from  a  single  transaction:' 
which  was  given  as  desired. 

"The  matter  embodied  in  this  ground  was  m^vcr  asked, 
either  in  writing  or  oralh/^  to  he  given.  To  guard  again^^t 
misrepresentation  or  misapprehension,  it  is  an  established  rule 
of  the  Ocmulgee  Circuit,  that  all  requests  must  be  handed  in 
before  the  general  charge  is  made.  In  the  case  under  con- 
sideration, the  rule  was  relaxed,  and  the  defendant's  counsel 
had  the  full  benefit  of  the  indulgence. 

"  It  is  a  matter  worthy  of  note,  that  the  substance  or  mat- 
ter of  the  charge  is  not  contested  or  complained  of.  On  this 
occasion,  I  carefully  avoided  the  slightest  reference  to  any 
portion  of  the  testimony. 

"After  stating  the  rule  in  Equity  as  to  reponsive  answers, 
and  how  only  they  were  to  be  outweighed  to  enable  the  Jury 
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clearly  to  determine  thereby  how  stood  the  charges  as  to 
fraudulent  combination  of  John  and  Wm.  Maddox — imposi- 
tion by  John  Maddox  on  Simmons — and  of  the  undue  in- 
fluence of  John  Maddox  over  tlie  mind  and  conduct  of  Green 
Simmons,  I  then  proc(ieded  to  nay,  from  the  course  of  the  ar- 
gument in  the  cause,  it  was  apparent  that  the  main  battle- 
ground was  the  alledgod  gross  inadecjuacy  of  consideration 
paid  by  Maddox  for  the  property,  coupled  with  the  alleged 
insufficient  capacity  of  mind  in  Simmons,  to  make  such  a 
contract;  botli  of  wliich  must  unite  before  they  could  set 
aside  the  deed  on  this  ground. 

''And  it  is  complained  of,  that  I  spoke  of  this  last  ground 
as  the  main  battle-field. 

''It  is  very  difficult  to  satisfy  the  complaints  of  a  losing 
party.  If  the  remark  was  exceptionable,  it  surely  was  not 
prejudicial  to  defendant.  With  much  more  show  of  reason 
could  the,  plaintiffs  have  excepted  to  it. 

"  But  it  is  gravely  asked  that  a  new  trial  be  awarded,  for 
that  the  'manner'  and  'emphasis'  of  the  Court  misled  the 
Jury. 

"This  ground  has  the  merit,  at  least,  of  novelty. 

''  Now,  before  considering  it,  let  it  be  borne  in  mind  that 
the  propositions  in  reference  to  inadequacy  of  consideration 
charged,  were — 

"  ist.  That  the  Law  retjuired  a  higher  degree  of  capacity  to 
make  a  contract  than  it  did  to  make  a  will.  AVhat  that  grade 
was,  had  not  been  clearly  defined,  but  it  certainly  required 
memory  of  one's  property;  a  knowledge  of  what  he  was  do- 
ing; judgment  and  free  assent. 

''2<1.  That  Equity  abhorred  unconscionable  bargains;  but 
before  it  would  set  contracts  aside,  two  things  must  unite — 
incapacit}^  of  mind  to  make  a  contract,  and  gross  inadequacy 
of  consideration. 

'•  These  legal  propositiims  are  not  disputed ;  no  error  alleged 
against  their  truth,  as  principles  controlling  Courts  and  Ju- 
ries; but  the  Mnanner'  of  charging  them,  and  the  'emphasis' 
with  which  they  are  alleged  to  have  been  charged,  is  the  bur- 
then of  complaint. 

''  I  reply,  that  I  am  utterly  unconcious  that  on  that  occasion 
my  manner  or  emphasis  was  so  marked,  as  to  give  the  plain 
words  and  plain  principles  a  meaning  beyond  what  they  natu- 
rally conveyed.     The  charge  was  calm,  passionless,  deliber- 
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ate,  and,  I  think,  perspicuous — tlie  intonations  of  voice  even, 
and  so  re;rular  as  almost  to  be  nionotinou.s. 

*^ Indeed,  it  is  difficult  to  Ci)njecture  Iiow  legal  abstractions, 
feucli  a,^  those  given  in  charge,  can  admit  of  change  by  manner 
or  emphasis.  I  think  I  have  rather  too  much  good  taste  to 
attempt  at  any  time  to  mark  sucli  plain  and  simple  truisms  as 
those  given  in  charge,  either  by  such  'manner'  or  'emphasis' 
as  I  wouhl  repeat  some  of  tiro  remarkable  passages  of  Shak- 
speare,  drav,ing  out  a  hitcnt  beauty  or  thought  which  had  es- 
caped the  cursory  reader. 

•'This  ground  speaks  little  for  the  estimate  defendant's 
counsel  have  -^f  the  intelligence  or  fairness  of  the  Jury;  ir 
is,  moreover,  ;in  indirect  and  covert  imputation  upon  thv* 
Judge.  Self-respect  and  the  dignity  which  should  character- 
ize, at  all  Tim-'s,  the  de()ortmenT  of  this  officer,  forbids  that 
he  ^houhl  meet  Miiy  intended  imputation  otherwise  than  by 
saying,  i:  is  unfounded;  that  it  is  the  offspring  'of  a  heat 
oppressed  brain,'  'a  bodiless  creation,'  undefinable,  intangi- 
ble. That  my  'manner'  and  'emphasis'  may  be  at  all  times 
peculiar  and  characteristic,  I  am  quite  ready  to  admit;  for 
they  are  my  own,  not  borrowed.  If  earnestness  and  perspi- 
cuity are,  as  it  would  seem,  reprehensible,  then  to  meet  the 
taste  and  talent  of  those  disposed  to  be  ([uerulous,  insipidity 
and  obscurity  must  be  substituted. 

"I  di-miss  this  topic  without  other  comment  than  I  have 
made — le.-s.  probably,  than  it  should  have  provoked,  when  it 
is  romemb-.rred  that  the  counsel  by  whom  this  ground  was  in- 
serted in  the  motion  for  new  trial,  kncWj  and  had  been  told  ly 
me  h{\fnrr  ihv  ^-rrdirf  iras  rendered,  that  I  thought  the  plain- 
liff's  ca.se  had  not  been  as  well  made  out  as  it  should  have 
been." 

Jl.'DGMENT. 

Whereupon,  it  is  considered  and  adjudged   by  the   Court 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
ground   that  the  verdict  was  strongly  and  decidedly  against 
^  the  weight  of  evidence. 
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DENSON  et  al  vs.  McLEROY  et  ah 

I.  i:iquitv  will  not  decree  llie  reibniialioii  of  si  ilreil  nl  yiJi  of  «  >\AVf.  -"H  »i»  li» 
•nake  il  conform  to  the  intentions  (if  the  donor,  if  it  appear  from  lUf  »-vi- 
•lence  that  an  unconditional  parol  giA  had  l>een  made  l)y  the  donor.  tc»  ihr 
ionee,  lonp  anterior  to  the  execution  of  the  deed  :  that  the  pro|i«*ri\  hstd 
l)een  in  the  possession  of  the  donee  cSntinuously.  from  the  limeof  ihc  pand 
«ift,    and  that  the  donee  had  never  accepted  the  deed  >ou{;ht  to  !h*  reformed 

>.  Verdict  to  reform  a  deed,  and  change  the  prKxneniiion  of  property,  f«>iifonn«- 
Idy  to  such  reformation,  under  j*uch  a  ?*tate  of  fact'*,  set  H*ide  and  a  new 
(rial  ordered. 

In  Equity,  in  Jasper  Superior  Court.  Tried  before  Judge 
Harris,  at  the  October  Temi,  1860. 

William  T.  McLeroy,  and  hia  wife  Mary  E.  McLeroy, 
formerly  Mary  E.  Denson,  and  Sarah  Fauces  Denson, 
Rebecca  Denson,  and  Lou  Ann  Denson,  exhibited  their 
bill  in  Equity,  in  the  Superior  Court  of  Jasper  County, 
against  James  M.  Denson,  Samuel  Allen,  Maxey  Jordan  k 
Co.,  William  Maxey  &  Co.,  Linch  &  Davis,  Davis  &  Walker, 
Fears  &  Swanson,  and  Presley  E.  Prichard,  in  which  the 
following  allegations  are  made,  to-wit : 

That  the  female  complainants,  are  children  of  Elizabeth 
Denson,  and  James  M.  Denson ;  that  Elizabeth  Denson  wa» 
the  daughter  of  one  Sarah  Ledbctter ;  that  the  said  Sarah 
Ledbetter,  in  the  year  1844,  was  the  owner  of  a  negro  girl 
slave  by  the  name  of  Clara  Ann,  then  about  fifteen  years  of 
:tge,  and  desiring  and  purposing  to  make  some  provision  for 
the  comfort,  support  and  maintenance  of  thc^naid  Elizabeth 
Denson  during  her  natural  life,  and  for  her  children  living 
;it  her  death,  requested  one  Thomas  Respass,  to  draft  a  deed 
of  gift  to  the  said  Elizabeth  Denson  an<l  her  children  in 
accordance  with  such  desire  and  purpose;  that  by  mistake, 
md  from  a  want  of  skill  and  knowledge,  in  the  legal  import 
and  meaning  of  words  and  terms,  the  said  Thomas  Bespasi^, 
drew  up  a  deed  of  gift,  conveying  ^aid  nop*o  girl  Clara  Ann 
''to  the  said  Elizabeth  Denson,  and  the  heirs  of  her  bodjli 
their  heirs  and  assigns,  said  negro  not  to  be  subject  to  the 
debts  of  the  present,  or  any  future  husband  of  the  said 
Elizabeth  Denson,''  instead  of  conveying  the  said  negro  girl, 
together   with  her   future  increase  '*  to  the  said  Elizabeth 
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Denson,  for,  and  during  her  natural  life,  remainder  in  fee- 
titnple  to  such  of  her  children  as  might  be  living  at  the  time 
of  her  death,"  as  was  the  intention,  desire  and  purpose  of 
all  the  parties  to  said  deed  of  gift ;  that  on  the  sixteenth 
day  of  November,  1844,  the  said  Sarah  Lcdbetter  executed 
and  delivered  the  deed  prepared  as  aforesaid,  l)y  the  said 
Thomas  Respass,  believing,  and  intending,  it  to  convey  said 
negro  and  her  increase  according  to  the  purpose  and  <lesire 
aforesaid ;  that  under  this  impression  and  belief,  the  deed 
and  negro  were  delivered  to  the  said  Elizabeth  Denson,  and 
her  husband  James  E.  Denson ;  that  the  said  Elizabeth  and 
James  M.,  received  said  deed  and  negro  with  the  same  belief, 
intention  and  understanding,  and  held  the  same  in  accord- 
ance therewith ;  that  the  said  Sarah  Ledbetter  died,  believ- 
ing the  deed  to  be  in  accordance  with  her  desire  and  purpose 
as  hereinbefore  expressed;  that  said  negro  girl  is  the  mother 
of  five  children,  to-wit :  Arthur,  a  boy,  eight  years  old  ; 
Jane,  a  girl,  six  years  old  :  Clark,  a  boy,  four  years  old ; 
Lucy  Ann,  a  girl,  two  years  old  ;  and  John,  a  child,  one  year 
old;  that  all  of  said  negroes  were  in  the  possession  of' the 
said  James  M.  Denson  at  the  time  of  the  death  of  his  wife 

Elizabeth,  which  occurred  on  the day  of 185-, 

and  that  the  negroes  remained  in  his  possession  until  the  7th 
day  of  January,  1852,  when  they  were  levied  on  as  the 
property  of  the  said  James  M.  Denson,  under  and  by  virtue 
of  various  Justices'  Court  Ji,  fas  ;  two  in  favor  of  Lynch  & 
Davis ;  two  in  favor  of  Davis  &  Walker ;  two  in  favor  of 
Haxey,  Jordan  &  Co.;  one. in  favor  of  William  Maxey  & 
Co. ;  one  in  favor  of  Fears  &  Swanson,  and  one  in  favor  of 
Presley  E.  Pritehard  ;  that  the  complainants  have  interposed 
their  claim  to  said  negroes,  which  is  now  pending  in  Jasper 
Superior  Court ;  that  one  John  M.  C.  Denson,  whq  has  re- 
moved to  parts  unknown,  and  the  female  complainants,  are 
all  the  children  left  living,  at  the  time  of  the  death  of  the 
Baid  Elizabeth  Denson,  their  mother. 

Complainants,  in  and  by  their  bill,  pray  that  the  defend- 
ants may  answer  the  allegations  and  charges  of  the  bill  ; 
Ibat  the  Sheriff  and  plaintiffs  in  fi.  fas.  may  be  enjoined 
from  selling  the  negroes  until  this  case  is  heard;  that  the 
deed  of  gift  may  be  reformed  so  as  to  speak  the  intention, 
and  carry  out  the  purpose  of  the  parties  to  it  as  charged  in 
the  bill ;  and  that  the  complainants  may  have  such  other  re- 
lief as  they  are  entitled  to  under  the  facts  of  their  case. 
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James  M.  Dcnson,  filed  his  answer  to  the  bill,  in  which  all 
the  charges  ami  allegations  of  the  bill  arc  admitted,  except 
those  relating  to  the  execution  and  delivery  of  the  deed  and 
negro,  and  the  mistake  in  the  deed,  all   of  which  he  dcnie!, 
anil  insists  that  at  the  time  of  the  pretended  execution  of  the 
deed  of  gift,  tho  negro  girl  Clara  was  his  own  absolute  prop- 
erty, and  ha<l  been  ever  since  the  year  1833   or  18»S4,  at 
wliich  time  the  said  Sarah  Ledbettcr,   his  mother-in-law.  in 
consideration  of  liis   intermarriage  with  her   daughter,  the 
said  Elizabeth,  gave  and  delivered  said  negro  girl  to  him, 
since  which  time  he  has  held  po.-session  of  her,  claiming  her 
as  his  own  adversely  to  all  the  world,    and  has  continuallv 
paid  taxes  tor  her:  that  he  had  no  sort  of  connection  or  com- 
plicity with  said  deeil  of  gift,  and  never  recognized  it  in  any 
shape  whatever,  ])Ut  rei)U(liated  and   denied  tiny  right  of  the 
said  Sarah  Ledhctlcr  to  change  the  title  of  said  slave  after 
having  given   her  to   him:  that  the  children  of  Clara  were 
born  long  after  the  gift  of  said  Clara  to  him.  and  whilst  she 
was  in  his  peaceable,  uninrerrui)t«Ml   adverse  possession :  that 
when  the  said  Sarah  Ledbetter  told  the  defen<lant  of  the  deed , 
of  gift,  he  replied  to  her  that   it  was  not   worth   a  piece  of 
])rown  paper,  because  Clara  was  his  ])roperty,  and  had  been 
for  several  years  previous  :   that  after  the  gift  of  .«taid  negro 
to  the  defendant,    the  said  Sarah  Le»lbetter  <lid  not  pretend 
to  assert  any  title   tiwrelo,   but    on   the   coi»trarv  recojrnized 
defendant's  liilc  and  often  pn>p.osed  t'»  hire  said  neirro  from 
him  :   that  said  deed  was  never  <lelivered  to  defendant  or  Iii> 
wife,  nor,  so  far  as  ho  knows  t*)  anyone  authorized  to  receive 
it  for  the  grantees. 

On  (he  trial  of  the  ea<^e  in  the  Court  belov*\  the  bill  ano 
answer  were  read,  and  the  following  evidence  a  Iduceil  to- 
wit  : 

./'Jri  Iriiii'  fur  f/tr    ( 'ui/ij>hiitr't}fLi, 

The  original  dfed  «>f  which  the  follov.ing  is  a  copy: 
(GEORGIA,  PiTNA.M   CorNTV: 

Know  all  men  by  the>e  presents,  that  I,  Sarah  Ledbctter. 
of  the  County  and  State  aforesaid,  do  this  day  give  unto  mj 
daughter,  Elizabeth  Densoii,  and  the  heirs  of  her  body,  bj 
deed,  a  certain  negro  girl,  about  fifteen  years  old,  by  the 
name  of  Clara  Ann,  Avhieh  negro  is  not  to  be  subject  to  tlie 
dehts  or  contracts  of  her  present  or  future   husband;  wliioh 
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negro  I  do  forever  warrant  and  defend  the  title  to  my  daugh- 
ter, Elizabeth  Denson,  and  the  lieirs  of  lier  body,  of  the 
County  and  State  aforesaid,  their  heirs  and  assigns,  against 
myself,  my  lieirs  and  as^i;]^n^•  forever  mfrr-sunjfh'. 

In  testimony  of  whicli  I  have  set  mv   lirind   and   seal.  thi> 
the  10th  of  November,  1844. 

Signed,  sealed,  and  delivered   in  the   presence  of  Thomas 
Respass,  Jos.  K.  Sanfor*!. 
[l.  s.]  SARAH  LEDBETTEK. 

This  deed  was  proven  and  reeonled  on  tlie  27th  of  Novem- 
ber, 1>544. 

JosEi'H  R.  Sa.N'Foiu)   testified:   Tliat  lie  wrote  the  deed  of 
gift,  at  the  re(juest  of  Mrs.  Ledbetter  ;  her  instructions  were  # 

10  so  frame  thr  (h'ed  as  to  convey  the  pro])L'rty  to  lior  daugh- 
ter, Elizabeth  Denson,  during  her  life  time,  and  at  her  d(.'ath 
toco  to  her  children  surviving  at  her  death  ;  both  witnesses 
and  Mrs.  Ledbetter  thought,  that  the  words  used  in  the  deed 
had  the  effect  to  give  the  negro  and  her  increase,  to  Mrs. 
Denson  during  her  life-time,  and  at  her  d(snth  to  her  chil- 
dren that  might  then  survive  her  ;  this  was  what  Mrs.  Led- 
better dcfi-ired  and  intended  ;  the  deed  was  given  to  Thomas 
Respass  to  be  recorded  ;  witness  does  not  remember  hearing 
James  iL  Denson  sav  anvlhin;^  about  it,  nor  does  he  know 
in  whose  possession  the  negro  had  been  previously ;  Mrs. 
Ledbetter  lived  in  the  upper,  and  Denson  in  the  lower  part 
of  the  County  of  I^utnam  ;  the  witness  knew  the  negro  girl 
at  the  lime  the  deed  was  recorded,  she  was  then  fourteen 
or  fifteen  years  old,  and  without  children  ;  he  has  not  known 
ber  pince  ;  Mrs.  Denson  is  believe<l  to  be  dead,  but  how  long 
the  witness  does  not  know  ;  Denson  has  married  again. 

Oil  cross-examination  lie  testified  :  The  deed  was  written 
according  to  the  witness"  understanding  of  i[rs.  Leilbet- 
ter's  meaning  at  the  time,  anil  she  was  satisfied  with  it,  as 
sbe  believc<l  it  conveyed  the  property  as  she  intended  it : 
at  the  time  tin.'  deed  was  made,  Mrs.  Ledbetter  spoke 
'jf  the  negro  girl  as  being  at  Dens(m's  for  the  purpose  of 
'failing  on  Mrs.  Denson.  who  was  a  consumptive,  and  in  low 
btilth  :  the  witness  never  heard  any  one  complain  of  the 
^J  the  deed  was  Avritten,  and  never  heard  Denson  say  any- 
tbingon  the  subject. 

Thomas  JIespass  testified :  That  he  knew  the  defendants 
''It not  the  plaintiffs;  he  witnessed  the  deed,   but  does   not  jf 
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recollect  at  whose  instance  ;  Mrs.  Ledbctter  said  she  wanted 
the  negro  secured  to  Mrs.  Denson  and  her  children;  the 
witness  understood  Mrs.  Ledbetter  to  say  that  she  wanted 
Mrs.  Denson  to  have  a  life-estate  in  the  negro,  and  that  after 
Mrs.  Deiison's  death,  she  wanted  the  negro  and  her  increase 
to  go  to  Mrs.  Dcnson's  children,  and  that  the  negroes  should 
not  be  subject  to  Denson's  debts  ;  Denson  had  the  negro  in 
possession  when  the  deed  was  made,  but  what  was  the  na- 
ture or  duration  of  that  possession,  the  witness  does  not 
know ;  the  witness  had  the  deed  recorded,  and  then  handed 
it  to  Denson,  who  did  not  question  Mrs.  Ledbetter's  right, 
thus  to  dispose  of  the  negro  ;  Denson  did  not  say  anything 
about  the  deed  after  its  execution  ;  he  does  not  know  who 
had  possession  of  the  negro  from  1832  to  1844,  and  never 
knew  her  until  Denson  came  to  live  with  witness  in  1844 : 
he  does  not  know  whether  Denson  was  pleased  with  the  dee<l 
or  not,  when  witness  offerred  it  to  him,  he  said  that  he  woulii 
rather  witness  would  keep  it. 

James  N.  Lynch  testified :  That  he  was  acquainted  with 
Mrs.  Ledbetter  and  the  negro  girl  Chara,  but  does  not  know 
in  whose  possession  the  negro  had  uniformly  been  previous  to 
1844,  after  that  time  she  was  in  Denson's  possession ;  the 
witness  never  hoard  either  Denson  or  Mrs.  Ledbetter  say 
upon  what  terms  Denson  held  the  negro,  or   anything  about 
the  title  or  ownership  of  the  negro.     Clara  has  five  children, 
the  ages  of  which   witness  does  not  know,  except  that  the 
oldest  is  about  ton  years  of  age ;  the  negroes  were  carried 
from  Denson's  about  twelve  or  fourteen  months  ago  by  the 
Sheriff  of  Jasper  County  ;    witness  was    once  in   companv 
Avith  Denson,  who  had  Clara's  oldest  boy  with  him,  and  Den- 
son told  witness  that  the  boy  belonged  to  his   children,  this 
occurred   in  the  summer  of   18/)').     The  witness  .does  not      ^ 
know  whether  Clara  was  born  when  Denson  married  or  not.       ] 
but  is  certain  that  she  was  not  put  in   Denson's  possessioii       :' 
when  he  first  married,  but  she  has  been  in  Denson's  poMes-      f 
sion  most  of  the  time  since  1844.  ;, 

Barnwell  Levekitt  testified  :  That  in  1855,  when  tlic 
negroes  in  dispute  were  levied  on,  James  M.  Denson  clw»^ 
them,  and  as  Denson  and  witness  were  members  of  the  Mune 
Church,  and  the  general  understanding  in  the  neighborh(Hxi 
had  been,  that  the  negroes  belonged  to  Denson's  children,  the 
witness  remonstrated  with  Denson    for  claiming  them  wiu 
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acting  80  badly,  to  which  Donsoii  replied  tliat  he  was  claim- 
ing them  not  for  himself,  but  for  his  children ;  witness  then 
asked  him  if  he  did  not  know  that  if  Mrs.  Ledbetter  could 
speak  from  the  grave,  she  would  say  that  she  intended  the 
property  for  Denson's  wife  and  children,  to  which  he,  Denson. 
replied  he  believed  she  would  ;  the  witness  supposed  that  the 
words  "  heirs  of  the  body"  meant  children,  and  that  DensonV 
reply,  as  he  supposed,  was  with  reference  to  the  deed ;  the 
witnesses  understanding  that  the  negroes  belonged  to  Den- 
son'** wife  and  children  was  derived  from  long  intimacy  with 
the  family,  and  from  hearing  repeated  conversations  to  that 
effect  in  the  family,  and  from  having  never  heard  any  adverse 
claim  asserted  by  Denson. 

Evidence  for  the  iJefcnJuniH. 

Mrs.  Maky  Badgeu  testified:  That  she  knew  Mrs.  Led- 
better and  her  negroes,  and  has  known  Clara  from  her  child- 
hood. She  also  km  w  Deru^on,  who  married  Elizabeth,  the 
danghter  of  Mrs.  Ltdbetter,  but  ^he  (Iocs  not  recollect  the  date 
of  the  marriage.  She  has  seen  Clara  under  Denson's  con 
trol,  but  dois  not  know  at  \^hat  date,  or  how  ^he  came  there, 
except  that  ►he  saw  1h  r  going  with  Mrs.  Denson.  Mrs.  Den- 
son carried  her  behind  her,  or  horse  back.  She  has  seen  the 
negiu  at  work  with,  and  for  Denson,  and  Denson  was  exer- 
cising acts  of  control  and  ownership  over  her.  She  dees  not 
know  whether  Denson  bought  Clara,  or  whether  Mrs  Led- 
better gave  her  or  loaned  her  to  him  ;  she  heard  Mrs.  Led- 
better say  that  Mrs.  Denson  had  done  more  hard  work  for 
*»er  than  any  of  her  other  girls,  and  that  she  intended  to  give 
her  Clara.  Mrs.  Ledbetter  afterwards  told  witness  that  she 
had  given  Clara  to  Mrs.  Denson  to  nurse  her  baby.  Mrs. 
Ledbetter  had  eight  or  tin  negroes,  and  Denson  had  none  at 
the  time ;  she  knows  nothing  of  any  deed  of  gift,  and  never 
heard  Denson  complain  of  any. 

Upon  this  testimony,  the  Juiy  returned  a  verdict  in  favor 
of  the  complainant.**,  decreeing  a  reformation  of  the  deed 
as  prayed  for  in  the  bill,  and  a  division  of  the  negroes  be- 
tween the  complainants  by  commissioners,  in  kind  if  it  can 
be  done  equally,  and  if  not  then  the  negroes  to  be  sold,  and 
the  proceeds  divided. 

Counsel  for  defendants  then  UK.ved  for  a  new  trial  of  the 
case  on  the  following  grounds,  to-wit: 
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1.  Because  the  verdict  is  unsupported  by  eviilence. 
'1.  Bocau.se  the  verdict  is  strongly  and  decidedly  againet 
the  weight  of  the  evidence. 

3.  Because  the  verdict  is  contrary  to  the  charge  of  the 
Court. 

4.  Because  tlie  verdict  is  contrary  to  law. 

5.  Because  the  Court  stated  to  the  Jury  in  the  eonclasion 
of  its  charge,  that  if  the  Jury  should  believe  it  w.-is  the  in- 
tention of  Mrs.  Lodbetter,  (as  likely  it  wa.s,)  to  give  the 
property  to  Mrs.  Denson  for  life  an<l  remainder  to  her  children, 
then  they  should  find  for  the  reformation  of  the  deed. 

(>.  Because  the  Court  failed  to  give  the  whole  law  of  the 
case  to  the  Jury  in  his  charge. 

The  presiding  Judge  overruled  the  motion,  and  refused  the 
new  trial :  but  ignores  having  used  the  words,  ''  as  likely  ii 
was,"  specified  in  tlic   oth  ground  ofthe  motion. 

The  refusal  to  grant  the  new  trial  constitutes  the  error 
complained  of. 

Wing  FIELD,  Lofton,  Hudson,  Jordan,  for  the  plaintifls 
in  error. 

Bautle'IT,  Davis  &  Lawsun,  for  defendants  in  error. 

Bif  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

The  error  assigned  in  this  case  is,  that  the  Court  belov  Re- 
fused to  set  aside  the  verdict  and  grant  a  new  trial. 

The  motion  for  a  new  trial,  was  predicated  upon  several 
grounds,  only  two  of  which  we  deem  it  necessary  to  advert  to, 
and  these  will  be  considered  together,  viz :  First,  that  the 
verdict  is  contrary  to  evidence,  and  secondly,  that  it  i«  con- 
trary to  law. 

The  prayer  of  the  bill  is,  that  a  deed,  made  by  Mrs.  Ledbel- 
ter,  in  the  year  18-1:4,  conveying  a  certain  female  slave  and  her 
future  increase,  to  Mrs.  Denson,  (wife  of  the  defendant)  "and 
the  heirs  of  her  body,  their  heirs  and  assigns,"  may  be  so 
reformed,  as  to  express  the  real  intentions  of  the  donor,  viz: 
to  secure  a  life-estate  to  Mrs.  Denson,  with  remainder  to  her 
children  after  her  death.  The  first  allegation  in  the  bill  (af- 
ter stating  the  relations  in  which  the  complainants  stand  to 
Denson  and  wife,  and  to  Mrs.  Ledbetter,)  is,  that  in  the  year 
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1844,  Mrs.  Ledbetter  (when  the  deed  in  question  was  made,) 
wa9  the  oicner  of  the  slave  Clara,  the  subject  of  the  convey- 
ance. Subsequently,  it  is  alleged  that  Denson,  the  defcnd- 
anty  and  his  wife,  received  the  deed,  with  the  understanding 
that  its  purport  was  such  as  the  complainants  now  seek  to 
have  engrafted  on  it,  by  decree  in  Equity.  These  arc  impor- 
tant allegations,  which  must  be  established  by  proof  to  au- 
thorize such  a  decree. 

The  defendant,  in  his  answer,  positively  denies  both  alle- 

{ations.  He  states,  that  the  slave  Clara  was  given  by  Mrs. 
•edbetterto  his  wife,  and  himself,  unconditionally,  in  the  year 
1833,  eleven  years  before  the  making  of  the  deed,  and  had 
been  ever  since  in  his  undisturbed  possession.  Further,  ho 
states  that  he  was  not  present  when  the  deed  was  made  ;  nor 
did  he  know  that  the  grantee  contemplated  making  such  a 
deed,  nor  did  he  receive  it  with  the  understanding  that  the 
donor's  intention  was  as  alleged,  or  with  any  other  under 
standing;  but  refused  to  receive  it  at  all.  On  each  point  he 
is  sustained  by  one  witness,  and  is  contradicted  by  none. 

It  is  true,  some  admissions  of  his,  and  one  given  in  evidence, 
militating  against  the  idea  of  title  in  him  at  the  time  they 
were  made,  but  they  do  not  touch  either  the  question  of  title 
in  Mrs.  Ledbetter,  at  the  date  of  the  deed,  or  its  rejection  by 
him. 

It  appears,  then,  that  the  title  was  out  of  Mrs.  Ledbetter 
at  the  time  she  made  the  deed,  and  had  long  been  so.  Thus 
IS  the  foundation  of  the  complainants'  claim  for  relief  broken 
up.  Equity  will  never  busy  itself  with  the  reformation  of  a 
deed,  after  having  ascertained  that  the  grantor  had  no  title 
whatever  to  the  thing  conveyed,  and  that  his  intentions  re- 
nrding  it  were  wholly  immaterial.  We  think  the  Court  be- 
low erred  in  refusing  to  set  aside  the  verdict,  and  award  a 
new  trial,  on  the  grounds  that  it  was  contrary  to  the  evidence, 
and  contrary  to  law. 

JUDGMENT. 

Whereupon,  it  is  cjnsidercd  and  adjudged  by  the  Court, 
that  the  judgment  of  the  Court  below  be  affirmed. 
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ROE  et  al    vs.  DOE  et  aL 

1-  L»nii  of  .1.  C.  \'  W.  u'a9  »o\d  at  putilii-.  oiitrry,  aad  liiil  od*  aod  p^iil  I'or  hf 
one  S. — J.  C.  wV  W.  bein^  present  and  asfrMfniin^  to  the  rule,  hut  no  deed  or 
iiioniDraiiduin  in  writing  thereof  u-as  ever  made  to  S.  in  execuiioaofthal  tile. 
S.  Kiih^'eciiieiitly  Aold  and  conveyed  the  land  by  his  own  warranty  deeJ.andaf 
hi:*  own  to  one  K.  On  ihi*  trial  of  ejectment  lirotight  by  J.  C.  &  W.  agmiiM 
K.  for  ihe  land  :  i/r///  that  the  fule  and  purchase  by  SS.  did  not  defffat  their 
title,  nor  were  they  e!*topped  by  that  t^ale  ;  allhoucrh  they  hod  prevtoofly 
agreed  in  writing;,  that  the  land  >houId  be  sold,  and  had  alM>  appointed  S.lb 
hem,  and  in  their  name  a^  their  attorney,  to  sell  Ihe  laod. 

*J.  When  iS.  ^ells  land  fi»r  another,  and  is  himself,  to^rether  with  the  attoracf* 
of  the  principal,  the  principal  purcha.«ersof  the  lands  al  such  yaie,  and  wkct 
also,  such  a;:ent  and  attorney*  lake  an  undue  advantage  or  interest  fioB 
such  sales  ;  IlfU,  that  it  is  no  error  in  the  Court,  on  the  trial  of  suit  broagb| 
for  iht?  rt'ct)v'ery  of  the  lands,  to  charge  the  Jury  that  plaintitTo  were  nol 
bjund  by  that  sale  it  there  was  any  fraud  in  it;  at  least,  the  facts  woaU 
warrant  this  ciiarn^e. 

Ejectment  in  Laurens  Superior  Court.  Tried  before 
Ju<lge  H.AXSKLL  at  the  April  Term,  1860. 

This  wjis  an  action  of  ejectment,  commenceJ  on  the  19th 
of  March,  1 800,  in  favor  of  John  Doe  on  the  demises  of 
Eason  Allen,  William,  Oliver,  and  William  Spell  and  John 
C.  Sprll,  against  Richard  Roe,  ciisunl  ejector,  and  Temper- 
ance Kcllani,  tenant  in  pos.^es.sion,  for  the  recovery  of  '** 
tract  of  land,  part  arable,  and  part  wood  land,  .situated  in  the 
county  of  Laurens,  in  the  settlement  known  as  the  Buck-eye 
.**ettlein«Mit,  on  tlie  waters  of  B'lck-eye  Creek,  in  said  county, 
formerly  known  and  distinguished  as  the  Russell  Kellan 
mill  lands,  and  adjoining  and  bounded  by  lands  formerly 
owned  and  pos.ses.sed  by  David  Culpepper,  Mr.  Jones,  John 
C.  Spell,  David  Blackshear,  0.  S.  Guyton,  John  C,  Culpqh 
per  and  Echols  Ilighiower,  containing  six  hundred  and  eighU- 
one  acres,  more  or  lesj<,  and  described  in  a  deed,  made  by  * 
Matthew  Smith,  to  Ru>scll  Kelhun/* 

To  this  action,  the  defendant  set  up  the  plea  of  the  Statute 
of  Limitations. 

At  the  October  Term,  1857,  and  after  one  trial  of  theoaae 
had  been  had,  a  rule  of  survey,  was  granted  by  the  Coorfci 
directing  the- premises  in  dispute,  to  be  surveyed  by  Jacob 
J.  Linder,  the  County  Surveyor,  upon  due  notice  to  the  par- 
ties, and  a  plat  of  the  survey  to  be  returned  according  to  law. 
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On  the  trial  of  the  case  on  the  appeal,  the  following  testi- 
mony wai  adduced,  to- wit  : 

Evidence  for  the  Plaintiff, 

1.  The  Will  of  William  Oliver  duly  proven  and  recorded 
on  the  9th  of  June,  1828,  the  provisions  of  which,  are  as 
follows  : 

"I  give  and  b<.H[ueath  unto  my  beloved  wife,  Abigail  Oli- 
ver, two  feath-^r  beds,  bed  8t<'ad.s  and  furniture ;  one  negro 
woman,  Silvia  ;  one  grey  Iiorse,  and  one  bay  mare ;  four  cows 
and  yearlings ;  all  the  glass  and  crockery  ware,  kitchen  fur- 
niture, two  chests  and  two  tables ;  also  the  land,  mill  and 
plantation  where  we  now  live,  to  be  hers  during  her  natural 
life,  and  after  death,  to  be  divided  between  William  Spell, 
»nd  John  Cuddy  Spell. 

'•I  also  desire  and  request,  that  all  my  property,  real  and 
personal,  be  divided  between  William  Spell  and  John  Cuddy 
Spell. 

"I  also  desire  and  request,  that  my  executors  will  immediate- 
ly sell  all  my  perishable  property. 

'•I  also  desire  and  request,  that  my  executors  will  dispose  of 
my  lands  as  they  think  proper  for  the  benefit  of  William 
Spell  and  John  Cuddy  Spell,  except  what  is  bequeathed. 

"I  also  desire  and  request  my  executors  to  pay  and  dis- 
charge all  the  debts  due  from  me,  and  the  remainder  of  my 
debt**  due  me,  to  be  put  to  the  benefit  of  William  Spell  and 
John  Cuddy  Spell,  they  being  the  offspring  of  my  wife 
Abigail. 

"1  also  desire  ar.d  request  my  wife  Abigail  Oliver,  and  my 
brott»«»r  MoDaniel  Oliver,  to  be  my  executrix  and  executor." 

2*  Sumner   Adams,  in  answer  to  interrogatories,  testified : 

That  he  had  been  well  acquainted  with  the  woman,  who 
was  always  said  by  her  relations  and  acquaintances,  to  be  the 
widow  of  William  Oliver  of  Laurens  County,  deceased ;  her 
name  was  Abigail ;  after  Oliver's  death  she  married  Matthew 
Smith  ;  she  is  now  dead  ;  she  died,  to  the  best  recollection  of 
witness,  in  the  month  of  August  or  September,  1852;  she 
has  two  sons  living,  viz :  William  Spell,  and  John  C.  Spell. 

3.  Two  receipts,  each  of  which  were  in  the  following  words, 
to-wit: 

**  Received,  oth  Mareh,  1832,  from  JIathew  Smith,  in  be- 
half of  himself  and  John  and  William  Spell,  seven  hundred 
36 
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and  twenty-one  dollars,  the  same  being  our  portion,  arising 
from  the  sale  of  lands  in  which  we  were  entitled  to  the  amount 
of  one-fourth  ;  the  same  being  deducted  from  the  amount  of 
a  decree  in  Twiggs  Superior  Court,  wherein  they  were  plain- 
tiflFs,  and  the  administrator  of  McDaniel  Oliver  was  defend- 
ant named.  WILLIAM  H.  TORRANCE, 

For  himself  and  Richard  H.  Long." 

4.  John  Smith  testified  :  That  he  had  known  the  land  for 
twenty-five  or  thirty  years ;  he  knew  the  lines  and  boundaries, 
and  showed  them  to  Jacob  T.  Felder,  the  Surveyor ;  the  sur- 
vey made  by  him  is  very  near,  if  not  exactly  correct ;  the 
defendant,  Mrs.  Kellam,  and  those  under  whom  she  holds, 
have  had  peaceable  possession  of  the  land,  to  which  he  »liowc<i 
the  lines,  under  a  deed  from  Matthew  Smith  to  Russell  Kel- 
lum ;  Kellam  went  into  possession  at  the  time  some  twenty  or 
thirty  years  'igo ;  there  are  twenty  or  thirty  acres  in  cultiva- 
tion, which  is  worth  for  rent  one  dollar  per  acre,  per  annum ; 
the  land  was  known  as  the  William  Oliver  mill  trnct;  it  ii 
the  place  whereon  William  Oliver  lived  when  he  made  his  Will, 
and  on  which  he  died ;  it  does  not  lie  on  Buckeye  creek,  but 
on  the  mill  creek  near  by,  and  a  tributary  of  Buckeye  creek. 
John  C.  Spell  and  William  Spell  were  regarded  as  the  chil- 
dren of  William  Oliver  ;  they  were  illegitimates.  William 
Spell  was  about  five  or  six  years  old,  and  big  enough 
to  ride  on  horse  back  alone,  and  rode  about  a  good  denl. 
John  C.  Spell,  his  younger  brother,  was  old  enougli  to  ride 
behind  his  father  when  they  first  came  to  the.  neighborhood, 
which  was  about  1811.  Oliver  lived  there  four  or  five  yciim 
before  he  died,  which  occurred  in  1811,  or  1812;  he  knew 
nothing  of  the  sale  of  the  land  by  the  executrix  of  Oliver ; 
Spells  lived  in  the  settlement  with  Matthew  Smith,  at  the 
time  of  the  sale  to  Russell,  and  must  have  known  of  said 
sale,  and  must  also  have  known  of  the  sale  by  the  executrix, 
if  there  was  one,  for  they  lived  with  Smith  in  the  settlement, 
and  he  never  heard  of  any  objection  to  the  sale  on  the  part 
of  the  Spells.  Witness  is  a  brother  of  Matthew  Smith,  and 
lived  near  by  him,  and  the  two  Spells,  when  Smith  sold  the 
land  to  William.  The  Scarborough  lot  is  a  different  one 
from  the  Oliver  mill  lot. 

5.  Jacob  T.  Felder  testified :  That  he  surveyed  land  of 
which  the  plat  in  Court  is  a  representation ;  he  knew  nothing 
of  the  lines  or  corners,  except  as  shown  him  by  John  Smith. 
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The  mill  is  over  the  creek,  and  not  on  either  side ;  he  made 
it  out  two  hundred  and  forty-seven  acres  :  he  knows  noth- 
ing of  it  being  the  Oliver  mill  track  alluded  to,  exc 
from  the  sayings  of  Smith  and  others:  he  gave  to  his  son 
what  he  supposed  was  a  notice  of  the  survey,  to  be  served  on 
Mrs.  Kellam,  but  does  not  know  whether  it  was  served  or 
not;  supposes  that  the  copy  notice  was  not  signed,  as  the 
original  was  not.  On  the  day  of  the  survey  he  went  by  Mrs. 
Kellam's,  and  she  spoke  us  if  she  were  looking  for  witness 
and  expecting  the  survey.  I  asked  her  for  her  title  papers, 
and  she  said  the  surveyors  had  thcni  ;  he  asked  her  son  Scth 
in  her  presence  to  go  with  him  on  the  survey,  but  he  declined 
on  the  ground  of  other  engagements.  Mrs.  Kellam  did  not 
object  to  the  survey  being  made,  and  her  son  in  her  presence 
signified  his  anxiety  for  the  survey  to  be  made,  in  order  that 
the  law-suit  might  end.  Mrs.  Kellams'  son  Seth  was  living 
with  her  and  attending  to  her  business;  the  land  that  witness 
surveyed,  was  not  on  Buckeye  creek,  but  on  Kellam's  mill 
creek,  a  tributary  of  Buckeye  ;  it  adjoins  lands  of  C.  S.  Guy- 
ton,  Mrs.  Kellam,  an<l  Hamilton  Smith  ;  there  are  about 
thirty  acres  in  cultivation,  and  worth  for  rent  one  dollar  per 
acre,  per  annum. 

6.  William  H.  Martin  testified:  That  Temperance  Kel- 
lam was  in  possession  of  the  land  in  dispute,  at  the  date  of 
the  service  of  the  writ,  viz  :  March  21&t,  1855  ;  that  she  had 
been  in  possession,  cultivating  it,  since  1862 ;  that  she  is  still  in 
possession ;  that  there  arc  twenty  or  twenty-five  acres  cleared, 
which  arc  worth  for  rent  per  annum,  one  dollar  per  acre. 

Evidence  for  the  Defendant, 

1.  The  following  agreement,  to-wit : 

GEORGIA,  Laurens  County: 

This  memorandum  of  an  agreement  between  William  Spell, 
John  Cuddy  Spell,  and  William  Smith,  in  right  of  his  wife, 
Abigail  Smith,  late  Abigail  Oliver,  heirs  and  legal  devisees  of 
William  Oliver,  deceased,  of  the  one  part,  and  Abigail  Oliver, 
executrix  of  the  Will  of  said  William  Oliver,  witnesseth  : 
That  for  the  purpose  of  hastening  the  division  of  said  estate, 
and  to  save  the  expenses  usually  attendant  on  the  proceed- 
ings in  dividing  estates,  or  of  obtaining  an  order  of  sale,  the 
parties  of  the  first  part  do  by  thes'^  presents  agree,  that  the 
said  executrix  shall  proceed  to  sell  all  the  real  cFt'itc  of  the 
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deceased,  so  soon  as  may  be  practicable,  in  such  manner  M 
shall  be  most  consistent  with  the  interest  of  said  estate,  rati- 
fying and  confirming  the  acts  and  deeds  of  the  said  execa- 
trix  in  the  premises,  as  fully  as  may  be  in  our  power  us  devi- 
sees of  said  estate. 

Signed,  sealed,  and  delivered,  this  the  21st  October,  1828, 
in  the  presence  of  Daniel  Culpepper. 

his 

WILLIAM  X  SPELL,  [l.  b.] 

mark 

JOHN  C.  ><  SPELL. 

mark 

MATTHEW  SMITH. 

On  the  back  of  said  agreement  was  written  the  affidavit  of 
Daniel  Culpepper  verifying  its  execution,  which  affidavit  WM 
dated  the  4th  of  February,  1829. 

On  the  back  of  the  agreement  was  also  written  the  follow- 
ing, to-wit : 

*'  I  consent  to  the  agreement  within  so  far  as  I  am  inter- 
ested in  the  land,  upon  the  receipt  of  one-fourth  part  of  the 
proceeds  of  the  sale  of  said  land.*' 

'"  October  24th,  1828." 

RICHARD  H.  LONG,  [l.  s.] 

2.  The  following  written  memorandum,  or  statement,  to- 
wit: 

GEORGIA,  Laurens  County: 

March  1st,  1828,  received  of  Matthew  Smith,  William 
Spell,  and  John  C.  Spell,  a  deed  of  indenture  for  one-fourth 
part  of  the  lands  belonging  to  the  estate  of  William  Oliver, 
deceased,  as  a  fee  for  services  to  be  rendered  in  the  recovery 
of  the  lands  of  said  estate.  If  the  lands  are  not  recovered, 
I  have  no  right  to  hold  or  claim  upon  them  for  any  remuner- 
ation for  such  services  rendered  ;  but  my  right  to  fee  is  de- 
pendent upon  the  recovery  of  the  lands. 

R.  II.  Long,  of  Laurens 432 

Matthew  Smith 643 

John  Spell 810 

Long  ct  Lawronoe  Morgan 1,000 

Dunbury  tract 400 

3,285 
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Long  (Sc  Lawrence  interest 82 — 125 

Amount  purehased  by  I-^ing  and  Lawrence 1,432  00 

Gash  received  by  Long 2(5  00 

L45S  00 
821  25 

03(5  75 
Smith  and  Spell's  note  to  R.  IL  Lon*,' 15T  25 

47J)  50 
20  50 

440  m 
Credit  by  U.  U.  Long 72  23 

377  70 

8d.  Richard  H.  Long,  in  answer  to  interrogatories  testi- 
fied: 

That  the  foregoing  agreement  was  written  by  him,  and 
signed  by  William  Spell,  John  Spell  and  Matthew  Smitli,  in 
his  presence,  and  that  tlie  consent  written  on  the  back  of  the 
agreement  was  written  and  signed  by  the  witness ;  that,  pend- 
ing the  negotiations  relative  to  the  agreements  and  the  sub- 
ject matter  of  them,  the  witness  was  particular  in  making  in- 
Juiry  as  to  the  ages  of  the  two  Spells,  and  especially  of  John 
I.  Spell,  and  was  answered  by  them  and  their  mother,  in 
positive  terms,  that  they  were  both  of  age.  John  C.  Spell 
(his  brother  William  being  present)  was  the  first  to  consult 
with  witness  in  the  case  that  led  to  the  arrangement  stated 
in  the  agreement,  and  he  stated  to  witness,  that  his  uncle, 
McDaniel  Oliver,  was  endeavoring  to  cheat  them  out  of  their 
land.  Witness  then  told  them,  and  afterwards  again  told' 
them,  and  Matthew  Smith,  that  their  claim  to  the  land  could 
not  be  sustained,  unless  there  was  a  will  of  William  Oliver 
to  sustain  it.  To  this,  Smith  replied,  that  ho  believed  there 
was  a  will.  A  few  days  afterwards,  witness  visited  Mrs. 
Smith,  wife  of  Matthew  Smith,  and  mother  of  the  two  Spells, 
at  her  request,  and  also,  at  her  request,  examined  some  pa- 
pers, among  which  was  a  will — this  was  handed  to  witness. 
Id  all  the  transactions,  both  before  and  after  the  agreement 
Was  signed,  the  Spells  were  prominent,  especially  John  C. 
Spell,  who  was  the  most  intelligent.     So  far  as  witness  knows, 
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they  never  disputed  the  genuineness  of  the  agreement ;  but, 
on  the  contrary,  acknowledged  its  validity,  and  acted  under 
it.  Both  gave  powers  of  Attorney  to  Smith,  to  sell  the  lands 
in  furtherance  of  the  agreement ;  and  when  Smith  wanted  to 
take  the  mill  place,  at  a  valuation  to  be  fixed  by  two  disinter- 
ested valuing  agents,  John  C.  Spell  objected,  saying  that  he 
wanted  the  land  sold  at  public  sale,because  persons  who  wanted 
it,  would  give  more  for  it  than  it  would  be  valued  at.  The 
Spells  were  present  at  the  sale  of  the  lands  in  Laurens,  and 
each  of  them  bid  at  the  sale.  William  Spell  bid  for  one  tract 
only,  but  John  C.  Spell  bid  for  each  tract,  and  was  the  pur- 
chaser of  one.  The  lands  sold  under  the  agreement  in  Lau- 
rens county,  were  the  mill  tract — then  known  as  the  Matthew 
Smith  mill  tract — the  Scarborough  tract,  the  Vicker's  or 
Brazillc  tract.  When  the  mill  tract  was  put  up,  Mrs.  Smith 
said  she  was  entitled  to  that  during  her  life ;  but  John  C. 
Spell  desired  it  sold  at  once ;  and  witness,  on  being  asked, 
gave  it  as  his  opinion  that  John  C.  Spell's  proposition  was  a  fair 
one ;  as  all  were  let  into  an  equal  interest  in  the  land  under 
the  agreement,  it  was  just  that  the  Spells  should  receive  their 

Sart  of  the  mill  tract  at  once.  This  was  agreed  to — Mr.  and 
Irs.  Smith  both  saying  that  it  was  right.  The  sale  was  not 
objected  to  by  either  of  the  Spells,  but  both  of  them  said  to 
the  witness,  then  and  afterwards,  that  they  were  satisfied. 
The  memorandum  or  statement  aforesaid,  dated  1st  March, 
1828,  was  written  and  signed  by  the  witness.  The  deed  there- 
in mentioned  was  a  conditional  deed,  and  was  given  to  Wil- 
liam H.  Torrance,  Esq.,  to  settle  with  Smith  and  the  Spells ; 
since  which,  the  witness  has  not  seen  it,  and  does  not  know 
where  it  is.  The  other  statement  in  writing  and  figures  was 
written  by  the  witness  and  handed  to  Torrance,  also  to  bo 
used  in  the  settlement  with  Smith  and  the  Spells.  The  en- 
try of  ''  R.  H.  Long,  432,"  was  to  show  that  the  land,  to- wit : 
the  Vicker's  place,  bought  by  witness  at  the  sale,  was  bid  off 
by  witness  at  $432.  The  entry,  *'  Matthew  Smith,  643,"  was 
to  show  that  the  mill  tract  was  bid  ofi*  by  him  at  $643.  The 
entry  of  ''John  C.  Spell,  810,"  was  to  show  that  he  bid  off 
the  Scarborough  place  at  $810.  The  same  may  be  said  of 
the  other  entries.  As  to  the  settlement  with  Smith  and  the 
two  Spells,  it  was  made  by  Col.  Torrance,  counsel,  and  not 
by  witness.  Witness  will  not  be  gainer  or  loser  by  the  event 
of  this  suit.  He  cannot  give  the  boundaries  of  the  land, 
though  he  knew  it  well  twenty-five  or  thirty  years  ago. 
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4th,  A  power  of  Attorney,  dated  -Ith  of  February,  1829, 
made  and  executed  by  John  C.  Spell,  empowering  Matthew 
Smith  to  sell  and  convey  the  part  of  said  John  C. 
Spell  in  the  lands  belonging  to  the  estate  of  William  Oliver, 
deceased,  as  well  as  all  interest  belonging  to  said  Spell  in 
fluch  lands,  under  the  will  of  the  said  deceased. 

5th.  A  similar  power  of  Attorney,  dated  the  2d  of  Febru- 
ary, 1829,  from  William  Spell  to  Matthew  Smith,  for  a  simi- 
lar purpose. 

6th.  A  deed  from  Matthew  Smith  to  Russell  Kellam,  dated 
the  4th  of  July,  1834,  and  recorded  the  11th  of  August, 
1834,  conveying  "  six  hundred  and  eighty-one  acres  of  land 
lying  in  Laurens  county,  adjoining  lands  of  David  Culpep- 
per, John  Livingston,  Mr.  Jones,  John  C.  Spell,  David  Black- 
shear,  C.  S.  Guyton,  John  C.  Culpepper  and  Echols  High- 
tower,  it  being  part  of  oOO  acres  granted  to  William  Blount, 
by  Governor  Matthews,  on  the  16th  of  February,  1787,  and 
part  of  287J  acres  granted  to  William  Carroll,  by  Governor 
Houston,  on  the  ICth  of  September,  1878  ;  and  also,  part  of 
a  tract  of  land  granted  to  Reuben  Wilkinson,  by  Governor 
Handly,  of  the  28th  of  May,  1788,  all  lying  on  the  waters 
of  the  Buckeye  creek." 

7th.  A  deed  from  John  C.  Spell  to  Russell  Kellam,  dated 
the  2d  day  of  January,  1836,  and  recorded  the  6th  of  March, 
1844,  conveying  "  certain  tracts  of  land,  lying  on  Buckeye 
creek,  and  the  waters  thereof,  in  the  county  of  Laurens,  con- 
taining four  hundred  acres,  more  or  less ;  one  tract  of  300 
acres,  granted  to  William  Scarborough,  by  Governor  Telfair, 
on  the  22d  of  February,  1785 ;  also,  one  hundred  acres 
granted  to  said  Scarborough,  by  Governor  Milledge,  on  the 
26th  of  August,  1805." 

Upon  this  testimony,  the  Jury  returned  the  following  ver- 
dict, to-wit: 

"  W^e,  the  Jury,  find,  for  the  plaintiff,  the  premises  in  dis- 
pute— that  is  to  say,  two  hundred  and  forty  seven  acres,  more 
or  less,  according  to  the  rule  of  survey  to  us  submitted — be- 
ing a  tract  of  land  situated  in  Laurens  county,  on  Kellam's 
Mill  creek,  a  tributary  to  Buckeye  creek  ;  beginning  at  Guy- 
ton's  corner,  on  the  James  Perry  Branch,  running  South  61°, 
West  71  chains,  crossing  the  Daricn  road,  near  Cincinnatus 
8.  Guyton's  house,  to  a  stake  corner ;  thence.  North  29°, 
West  ^  chains,  crossing  said  mill  creek,  to  the  head  of  a 
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branch  near  the  old  place  of  residence  of  the  plaintiff,  John 
0.  Spell;  thence,  North  61°,  East  71  chains,  crossing  the 
said  Darion  road  near  the  defendant's  house,  to  an  old  road ; 
thence,  South  29°,  East  to  the  main  prong  of  said  Mill  creek ; 
thence,  down  the  meanderings  of  said  creek  to  the  high-wa- 
ter mark  of  the  mill  pond  on  the  same  ;  thence,  up  the  mean- 
dering of  the  said  James  Perry  Branch,  to  the  beginning 
point.  We  further  find,  for  plaintiff,  two  hundred  and  twen- 
ty-five dollars  for  mesne  profits,  with  cost  of  suit." 

Counsel  for  defendant  then  moved  for  a  new  trial  of  said 
case,  on  the  following  grounds : 

1.  Because  the  Jury  found  contrary  to  law  and  the  charge 
of  the  Court,  as  to  the  assent  of  the  plaintiffs  to  the  sale  of 
the  land. 

2.  Because  the  Jury  found  contrary  to  the  evidence  and 
the  weight  of  the  evidence  in  the  case. 

3.  Because,  whilst  the  Court  was  right  in  charging  the  Ju- 
ry, "  that  if  the  two  Spells  were  present,  agreeing  to  a  pub- 
lic sale  of  the  lands  in  dispute,  bidding  for  it,  and  enconrag- 
ivm  others  to  bid  for  it,  and  setting  up  no  claim  to  it  at  the 
sale,  nor  objecting  to  the  sale,  they  were  bound  by  that  sale^ 
and  could  not  recover  the  land,"  he  erred  in  adding,  "unless 
there  was  fraud  in  the  sale,"  as  there  was  no  evidence,  either 
direct  or  circumstantial,  of  any  such  fraud.  And  when  the 
Court  had  so  charged,  counsel  for  defendant  requested  the 
Court  further  to  charge  the  Jury,  *'  that  fraud  could  not  be 
presumed,  but  must  be  proven,"  which  was  done;  but  the 
Court  again  erred  in  adding  :  ''  But  that  fraud  might  be  prov- 
en by  circumstances,  as  well  as  by  positive  evidence ;  and 
that,  in  looking  into  tlie  case,  the  Jury  might  connect  all  the 
facts  and  circumstances  together,  as  well  as  the  relationship, 
to  determine  if  the  sale  was  a  fair  and  bona  fide  transaction," 
as  there  were  no  circumstances  in  the  case  from  which  the 
Jury  could  reasonably  infer  fraud  in  the  sale  of  the  land  to 
which  their  minds  were  thus  directed  by  the  charge. 

The  presiding  Judge  overruled  the  motion,  and  refused  tbo 
new  trial,  and  this  decision  is  the  error  alleged  in  this  case« 

WARRE:Nr  &  GoODK,  for  plaintiff  in  error. 

John  R.  Cochran,  for  defendant  in  error* 
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By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

This  was  an  action  of  Ejectment  in  Laurens  Superior  Court, 
for  the  recovery  of  a  tract  of  land,  known,  originally,  as  the 
Oliver  Mill  tract,  in  which  John  C.  and  William  Spoil  were 
plaintiffs,  and  Temperance  Kellam,  widow  of  Russell  Kellam, 
deceased,  was  defendant. 

The  land  in  controversy  belonged,  originally,  to  William 
Oliver,  and  was,  by  him,  by  his  last  Will,  devih?ed  to  his  wid- 
oir,  Abigail,  during  her  life,  and,  at  her  death,  to  his  two 
sons,  John  C.  and  William  Spell.  Tlie  testator,  Oliver,  exe- 
cuted this  Will  in  the  year  1811,  and  died  soon  after.  His 
widow  intermarried  with  Matthew  Smith,  and  died  in  1852. 
The  Will  was  not  produced,  or  admitted  to  probate,  until  the 
year  1828,  after  the  marriage  of  testator's  M'idow  with  Mat- 
thew Smith.  Upon  this,  the  plaintiffs  rested  their  right  to  a 
recovery  of  the  premises. 

The  defendant  relies  on  the  following  facts  to  defeat  their 
right :  that  this  tract  was  sold  at  public  outcry,  in  the  county 
of  Laurens,  and  bought,  at  that  sale,  by  Matthew  Smith; 
that  the  plaintiffs  were  present  at  that  sale,  and  not  only  did 
not  object  thereto,  but  assented,  by  bidding  for  the  land,  par- 
ticipating in  the  sale,  and  receiving  the  benefit  thereof :  that 
all  the  balance  of  the  land  of  the  testator,  Oliver,  in  that 
comity,  Laurens,  was  sold  at  the  same  time — plaintiffs  being 
also  present,  bidding  on  all  and  buying  one  of  the  tracts  ; 
that  they  then  were  of  age ;  had  previously  agreed,  in  writ- 
ing, that  the  executrix  should  sell  the  land  in  that  way  ;  that 
each  of  them,  one  on  the  2d  and  the  other  on  the  4th  of  Feb- 
nuiry,  1829,  appointed  Matthew  Smith,  Attorney  in  fact  for 
them,  and,  in  their  name,  to  sell  their  interest  in  these  lands; 
that  Matthew  Smith  bid  off  this  tract  at  $482,  and  complied 
with  the  terms  of  sale  so  far  as  to  account  for  that  sum  in 
the  division  of  the  proceeds  of  sale,  under  the  agreement, 
which  seems  to  have  been  that  the  lands  the  plaintiffs  became 
entitled  to,  under  the  Will  of  Oliver,  should  all  be  sold,  and 
the  proceeds  divided  into  four  parts,  one  to  the  lawyers,  one 
to  Matthew  Smith,  and  one  to  each  of  the  plaintiffs.  The 
reasons   for   this  extraordinarily   liberal  agreement  on  tho 

Grft  of  the  plaintiffs  do  not  appear.     The  only  interest  that 
atthew  Smith  had  was  the  life-interest  of  his  wife  in  one  of 
the  tracts ;  and,  by  this  agreement,  if  it  could  be  enforced^ 
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he  not  only  retained  that  interest,  but  would  get  the  entire 
fee,  and  as  much  money  as  the  fee  simple  of  the  tract  brought 
at  the  sale. 

This  sale,  together  with  its  terms  and  circumstances,  are 
proven  by  Richard  H.  Long,  one  of  the  Attorneys  who  re- 
ceived one-fourth  part  of  the  proceeds  of  the  sale.  There 
was  no  deed  executed  for  the  lands  so  sold  to  the  purchasers 
at  that  sale,  nor  any  memorandum  thereof  signed  by  the 
party  making  the  same.  The  evidence  does  not  show  when 
the  sale  was  had,  but  the  indications  are,  that  it  must  have 
taken  place  in  the  year  1828,  or  1829 — most  likely  in  1829, 
after  the  execution  of  the  letters  of  Attorney  from  the  plain- 
tiffs to  Matthew  Smith.  In  1834,  Matthew  Smith  sold  and 
conveyed  this  tract  of  land  to  Russell  Kellam,  under  whom 
the  defendant  claims. 

,  Upon  these  facts,  counsel  for  defendant  insists,  that  the 
sale  and  purchase,  by  Matthew  Smith,  in  1828,  or  1829,  tes- 
tified to  by  the  witness  Long,  divested  the  plaintiffs  of  the 
title  thus  acquired  under  the  Will  of  Oliver — or  rather,  that, 
as  they  were  present  at  that  sale,  assented  to  it,  bid  for  the 
land,  and  received  the  benefit  of  it,  they  are  estopped  from 
setting  up  their  title  against  such  sale. 

The  Court  below,  in  charging  the  Jury,  gave  the  defend- 
ant the  benefit  of  this  principle ;  but  counsel  insists,  that  the 
qualification  made,  to-wit :  '^  that  the  plaintiffs  were  bound 
by  that  sale,  unless  there  was  fraud  in  the  sale,"  was  errone- 
ous, because  there  was  no  evidence  of  any  fraud  ;  and  that 
is  the  error  complained  of.  We  propose,  first,  to  inquire, 
whether  the  plaintiffs  were  estopped,  by  that  sale,  from  as- 
serting their  title  to  the  land  against  the  defendant  ?  And, 
secondly,  whether  the  qualification  made  by  the  Court,  as  to 
the  fraud  in  the  sale,  was  justified  by  the  evidence  ? 

1.  Were  the  plaintiffs  estopped  or  bound  by  the  sale  ?  We 
are  clear  that  they  were  not.  The  insurmountable  difficulty 
to  the  application  of  that  principle,  under  the  facts,  is,  that 
whatever,  in  fact,  was  agreed  to  be  done,  or  was  done,  there 
was  no  deed  made,  or  any  memorandum  in  writing,  of  the 
sale,  by  anybody,  as  evidence  that  there  was  a  sale,  by  which 
the  plaintiffs  could  bo  estopped  or  barred  of  their  title  to 
these  lands.  The  plaintiffs  agreed,  in  writing,  on  the  21st  of 
October,  1828,  that  the  executrix  should  proceed  to  sell  all 
the  real  estate  of  the  deceased.     It  does  not  appear  that  she 
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ever  done  so.  They  subsequently  appointed  Matthew  Smith 
their  Attorney,  with  power  to  sell  their  interest  in  all  the 
lands,  for  them,  in  their  name,  and  to  make  their  title.  It 
does  not  appear  that  he  ever  did  so.  Had  he,  there  would 
have  been  no  difficulty.  The  reliance  is  on  a  public  sale,  on 
a  sale  day,  at  which  the  plaintiffs  were  present,  bid  and  got 
the  benefit  of  the  sale,  and  at  which  Matthew  Smith  bought 
this  land  ;  but  by  whom  the  sale  was  conducted,  or  the  par- 
ticular time  it  took  place,  is  left  to  conjecture.  Now,  if  a 
title  had  been  made  by  the  person  who  conducted  that  sale, 
no  matter  who  that  was  to  the  purchaser,  these  plaintiffs  be- 
ing present,  assenting  to,  and  participating  in,  that  sale,  then, 
they  would  have  been  bound  thereby — they  would  have  been 
estopped,  but  this  was  not  done ;  and  to  say  that  a  title  to 
lands  'can  be  created  or  passed  in  this  way,  is  to  run  directly 
in  tlie  teeth  of  tlio  Statute  of  Frauds.  Matthew  Smith  was 
the  purchaser,  and  the  defendant  has  his  title,  stands  in  his 
place,  and  is  in  no  better  condition  than  if  the  contest  was 
between  plaintifi*  and  Smith.  Now,  suppose  the  contest  was 
with  Smith,  under  these  facts,  in  what  better  condition  would 
he  be,  if  the  plaintiffs  had  agreed,  directly,  to  sell  him  the 
land  at  $532,  and  this  sum  was  paid  into  their  hands,  no  title 
or  deed  of  any  kind  being  made,  or  the  contract  reduced  to 
writing  ?  This  would  be  equally  as  strong  a  case,  if  not  strong- 
er ;  yet,  it  would  not  pass  the  title.  The  plaintiffs  would  not 
be  bound  by  it.  It  could  not  be  enforced,  even  in  Equity,  and 
why^  For  the  simple  reason  that  the  contract  was  not  in 
writing.  What  is  the  dificrence  between  this  case  and.  that? 
Does  not  the  defendant  have  to  depend  upon  the  recollections 
of  witness,  after  the  lapse  of  more  than  thirty  years,  to  prove 
not  only  that  the  plaintifis  were  present,  participating  in,  and 
assenting,  but  there  was,  in  fact,  a  sale,  and  that  the  terms 
were  all  complied  with.  These  are  things  that  the  Statute  in- 
tended to  provide  against,  and,  we  think,  effectually  so. 

It  is  not  pretended  that  the  deed  made  by  Smith,  in  1834, 
to  Kellam,  was  in  execution  of  the  powers  of  Attorney. — 
Those  powers  cannot  aid  the  defendant's  title,  for  the  reason 
that  the  deed  does  not  purport  to  be  made  in  execution  there- 
of. Nor  is  it  pretended  that  Kellam  bought  from  Smith,  or 
was  induced  to  do  so  upon  the  representations  or  acts  of  the 
plaintifis,  that  the  title  was  in  him.  If  that  was  true,  the 
case  would  be  very  different,  for  then  the  principle  would  ap- 
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ply,  which  is  contended  for  by  the  defendant ;  but  it  is  not 
80,  for  wo  looked  carefully  and  anxiously  into  the  record  for 
some  evidence  of  that  fact,  and  we  could  find  nothing  to  war- 
rant the  conclusion.  We  are  forced  to  conclude  that  the 
plaintiffs  were  not  estopped  or  bound  by  the  sale,  if  one  was 
ever  made. 

2.  Suppose,  however,  Jhat  we  should  be  mistaken  in  this 
view,  still  the  defendant  has  not  been  injured,  for  the  Court 
below,  taking  a  different  view  to  ourselves,  gave  her  the  bene- 
fit of  the  principle  for  which  she  contends,  subject  to  the 
qualification  that  the  plaintiffs  were  not  bound  by  the  sale,  if 
there  was  any  fraud  in  it.  And  we  think  that  the  facts  not 
only  authorized,  but  required  that  charge.  The  executrix 
of  the  Will  suppressed  the  existence  of  such  a  paper  from  the 
knowledge  of  these  plaintiffs  from  1811  to  1828,  and  until 
the  lands  were  involved  in  litigation,  her  title  disputed,  and 
about,  perhaps,  to  be  lost,  for  the  want  of  a  Will.  When  it 
fl  produced,  a  ruinous  and  unjust  agreement  is  made  with 
ihem,^by  which  they  are  deprived  of  one-half  their  lands* 
vitjtH>u{  any  consideration  or  corresponding  benefit  to  them. 
Zlkose  persons  who  stood  in  a  confidential  relation  Uh 
'Smrds  them,  such  as  Matthew  Smith  and  his  wife,  repre- 
senting the  Will,  and  the  counsel  of  these  plaintiffs,  whose 
duty  it  was  to  look  after  and  protect  the  interest  of  these 
plaintiffs,  were  themselves  the  principal  purchasers  of  the 
lands,  when,  legally,  they  could  not  buy,  because,  by  becom- 
ing bidders,  themselves,  their  interest,  as  purchasers,  to  get 
the  lands  as  low  as  they  possibly  could,  conflicted  with  their 
duties  to  their  clients  to  make  the  land  sell  for  as  much  as  it 
was  worth.  Surely,  if  a  sale  so  made  was  not  open  to  the 
enquiry  of  fraud,  on  the  facts  stated,  it  would  be  difficult  to 
find  one  that  was.  In  no  view  that  we  can  look  at  this  case, 
can  we  see  any  reason  for  disturbing  the  verdict  of  the  Jury. 

JUDGMENT. 

Therefore,  it  is  considered  and  adjudged   by  the  Court, 
that  the  judgment  of  the  Court  below  be  affirmed. 
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STROZIER  vs.  CARROLL. 

1.  The  rule  or  Law  ist,  that  the  credibility  of  a  witness  i^  a  matter  to  l>e  de- 
termined by  the  Jury. 

'2.  There  l>ein^  btii  one  witne.Hs  to  q  material  point  in  a  va^e.  and  he  Ntaad- 
JOfT  »elf-coutradi('led  bel'ore  the  Jury,  a  new  trial  will  not  be  grunted,  be- 
cause the  Jury  found  against  hi.s  evidence.   * 

Aasnmpsit,  in  Thomas  Superior  Court.  Tried  before 
Jadge  Harris,  at  the  June  Term,  18t>0. 

This  was  an  action  brought  to  recover  damages  for  the 
alleged  breach  of  a  warranty,  that  a  certain  slave,  sold  by 
the  defendai»t  to  the  plaintiff,  was  ''sound  and  healthy." 

The  following  testimony  was  adduced  upon  the  trial  of  the 
case  in  the  Court  below,  to-wit: 

Isaac  Johnson,  in  answer  to  interrogatories  exhibited  by 
the  plaintiff,  testified  as  follows:  I  was  present  at  the  house 
of  the  plaintiff,  on  the  '28th  of  February,  1857,  w^j^n  the 
defendant  sold  to  the  plaintiff  a  negro  girl  l)y  the  iHuae 
of  Silvia,  whom  I  judge*!  to  be  fourteen  or  fifteen  ye'«r»^V 
old;  the  girl  was  valued,  ])y  defendant,  at  nine  hundred  dot-  '" 
lars,  and  the  plaintiff,  in  the  trade,  let  the  defendant  have  a 
negro  man  valued  at  one  thousand  dollars,  and  the  defend- 
ant was  to  pay  him  one  hundred  dollars  to  boot;  the  girl  was 
hoarse,  had  a  bad  cough,  and  complained  of  a  pain  in  her 
side ;  the  defendant  represented  her  as  sound,  and  said  that 
she  had  got  wet,  and  had  taken  a  bad  cold ;  I  understood, 
from  the  conversation,  that  the  plaintiff  was  trading  for  the 
girl  for  the  benefit  of  James  Scarboro,  and  that  bills  of  sale 
▼ere  not  to  be  passed  until  it  was  ascertained  whether  or  not 
Scarboro  was  pleased  with  the  girl;  the  defendant  said  he 
would  be  there  again  in  two  or  three  weeks,  at  which  time 
written  bills  of  sale  were  to  be  executed;  I  was  the  plaintiff's 
overseer  at  the  time  of  the  trade ;  in  two  or  three  days  after 
the  trade,  the  girl  was  sent  to  the  field  to  work,  and  plowed 
about  one-half  hour,  and  complained  so  much  of  a  pain  in  her 
side,  that  I  set  her  to  picking  up  trash;  finding  that  she 
could  not  do  that,  I  sent  her  to  the  house  and  she  was  not 
able  to  work  in  the  plantation  afterwards;  the  girl  was  not 
well  at  any  time  during  her  stay  at  the  pla-intiff's;  she  com- 
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plained,  was  unable  to  work,  and  died  in  about  one  month 
after  the  trade ;  Drs.  Bledsoe  and  Twitty  were  called  in  by 
the  plaintiff  to  see  the  girl  whilst  she  was  sick ;  pending  the 
trade,  and  both  before  and  after  it  was  confirmed,  the  de- 
fendant represented  and  warranted  the  girl  to  be  sound,  and 
with  the  understanding  that  the  girl  was  warranted  to  be 
sound  when  the  trade  was  confirmed;  the  girl  was  worth 
nothing ;  if  she  had  been  sound,  as  the  defendant  represented 
her  to  be,  she  would  have  been  worth  nine  hundred  dollars; 
I  was  well  acquainted  with  the  negro  girl,  beiiig  at  the  time 
the  plaintiff's  overseer;  I  now  live  with  J.  R.  Scurry. 

The  same  witness,  in  answer  to  interrogatories  exhibited 
by  defendant,  testified  as  follows  : 

That  he  was  at  the  house  of  plaintiff  in  March,  1857,  he 
thinks,  and  the  measles  prevailed  at  the  time  amongst  plain- 
tiff's negroes;  that  he  was  not  present  when  the  trade  was 
made  for  Silvia,  but  the  defendant  .said  she  was  a  sound  negro; 
he  does  not  know  what  was  said  about  another  negro,  but  the 
other  negro  was  sold  as  a  sound  negro ;  defendant  had  two 
negroes  with  him;  Silvia  took  the  measles  after  plaintiff 
bought  her;  she  died;  she  was  kept  in  Mrs.  Strozier's  room, 
and  treated  well  all  the  while ;  she  had  a  cough  when  she 
first  came  there,  which  continued  with  her  until  she  died; 
she  got  up  with  the  measles  so  she  could  get  about;  he  does 
not  know  positively  of  what  she  died;  it  might  have  been 
measles,  and  it  might  have  been  something  else;  the  trade 
was  made  the  27th  of  March  or  February,  he  does  not  re- 
collect which,  and  the  girl  was  taken  sick  the  fifth  day  after 
she  came  there ;  she  was  unwell  when  she  came,  but  did  not 

Set  down  until  the  fifth  day  thereafter;  he  thinks  she  was 
own  ten  or  twelve  days  before  she  died ;  he  oversecd  for 
plaintiff  in  Baker  countj,  lived  in  the  same  house,  and  saw 
the  negro  nearly  every  day,  and  also  heard  plaintiff  and 
family  talk  about  it ;  whilst  the  negro  was  down  sick,  she 
complained  mostly  of  her  side ;  the  girl  was  valued  at  one 
thousand  dollars,  as  he  understood  from  both  parties;  the 
defendant  said  there  was  nothing  the  matter  with  the  girl ; 
this  was  said  after  the  trade  was  made ;  no  bill  of  sale  was 
made,  but  he  now  forgets  the  reason ;  he  took  the  girl  to  be 
sound,  but  discovered  that  she  had  a  cough  while  the  defend- 
ant was  there;  she  was  puny  from  the  time  she  came,  and 
so  continued  until  she  died,  complaining  mostly  of  a  n-»in  in 
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her  side ;  the  reason  he  took  her  to  be  a  sound  negro  was, 
because  the  defendant  said  the  cough  was  only  the  effect  of 
getting  wet ;  if  the  negro  had  been  sound,  she  was  worth  one 
thousand  dollars,  but  in  the  puny  condition  in  which  nhe  con- 
tinued from  the  time  of  the  trade,  to  the  time  she  was  taken 
down,  she  was  worth  very  little,  and  the  difference  in  value 
would  have  been  nearly  the  thousand  dollars,  if  her  puny 
condition  was  owing  to  unsoundness. 

The  same  witness  being  introduced  in  open    Court,  testi- 
fied as  follows :  That  he  was  present  at  the  house  of  plaintiff, 
in  Baker  county,  the  last  of  February  or  the  first  of  March, 
1857,  when  the  dcfendsint  came  there  with  two  negroes :  one, 
Silvia,  a  dark-brown,  about  fourteen  or  fifteen  years  old,  and 
the  other  a  smaller  mulatto  girl;    the  parties  made  an  ex- 
change of  negroes ;  Strozier  let  Carroll  have  a  negro  valued 
at  one  thousand  dollars,  in  the  trade,  and  Carroll  let  Strozier 
have  the  girl  Silvia,  value<l  at  nine  hundred  dollars,  and  that 
Strozier  was  to  pay  Carroll  one  hundred   dollars  to  boot- 
The  witness,  on  being  again  asked  the  question,  said  Strozier 
was  to  pay  one  hundred  dollars  to  boot.    Mr.  Strozier  stating 
that  he  was  mistaken,  the  witness,  after  some  reflection,  said: 
He  believed  it  was  Mr.  Carroll  who  was  to  pay  the  boot,  and 
that  he  was  confused  when  he  made  the  first  statement,  and 
that  it  was  a  mistake ;  that  the  trade  was  begun  one  evening, 
but  not  consummated  until  next  morning;  during  the  nego- 
tiation, Carroll  said  the  negro  was  sound,  and  that  he  war- 
ranted her  in  body  and  mind;  Strozier  called  his  attention 
to  a  cough  she  had,  and  to  the  complaint  she  made  of  a  pain 
in  her  right  side,  and  Carroll  accounted  for  it  l)y  saying  that 
she  had  taken  cold,  from  a  wetting  she  got  a  day  or  two  be- 
fore; the  witness  was  living  with  the  plaintiff  that  year  as  an 
overseer;  a  few  days  after  the  trade  was  made,   Silvia  was 
Bent  to  the  field  to  work;  he  put  her  to  plowing,   and  being 
too  unwell  for  that,  ho  put  her  to  picking  up  trash,  but  she 
VM  too  unwell  for  that  also,  and  she  was  then  sent  to  the 
house,  where  she  continued  sick  until  she  died ;  she  was  well 
narsed  and  attended  to  during  her  illness,  being  kept  in  Mrs. 
Stroller's  room,  and  a  negro  girl  taken  from  the  field  to  wait 
>nher;  every  time  he  was  about  the  house  she  was  kept  in 
hit  room,  and  attended  by  Mrs.  Strozier  and  the  negro  girl ; 
Drs,  Bledsoe  and  Twitty  were  called  to  attend  her ;     Dr. 
Fwitty  did  not  get  there  until  the  night  she  died ;    measles 


560  SUPREME  COURT  OP  GEORGIA. 


Strozier  r.t.  Carroll. 


were  in  Mrs.  Strozier's  family  at  the  time;    one  negro  girl 
then  had  it,  and  another  took  it  afterwards ;  they  were  kept 
separate  and  apart;  Silvia  did  not  have  the  measles;  there 
was  a  post  mortem  examination  by  Dr.  Bledsoe;  in  the  morn- 
ing when  the  trade  was  concluded,  it  was  agreed  that  Mr. 
Carroll  should  return  in  two  or  three  weeks,   and  execute  a 
bill  of  sale  to  Silvia,  and  receive  a  bill  of  sale  for  the  negro 
man  ;  the  reason  for  the  postponement  was,  that  Strosier  had 
the  negro  man  to  sell  for  Mr.  Scarboro,  on  commission,  and 
that  he  wanted  to  see  him  to  get  him  to  make  the  bill  of  sale; 
Carroll  never  returned;  witness  lived  there  all  the  year;  his 
interrogatories  have  been  twice  taken  in  this  case — once  for 
the  plaintiff  and  once  for  the  defendant;  the  first  set,  for  the 
plaintiff,   were  taken  by ;  the  second  set,  for  the  de- 
fendant, wore  taken  by  Bonner  and  others,  as  commissioners; 
Carroll  applied  to  witness  for  his  interrogatories,  and  he  de- 
clined to  <^ive  them;  he  consulted  with  Mr.  Slaughter,  an  at- 
torney, who  advised  him  that,  as  his  interrogatories  had  been 
once  taken  in  the  case,  tliey  could  not  be  taken  again,  and 
witness  continued  to  refuse;  Carroll  came  to  see  him  for  the 
purpose  of  getting  the  second  set  executed ;  brought  a  bottle 
of  liquor  with   him;    took  him  to  Newton;    the  liquor  was 
drank  up  by  the  time  they  got  to  Newton;  Carroll  went  first 
to  the  grocery  to  have  the  bottle  replenished,  and  gave  wit- 
ness to  drink,  which  he  did  freely ;  the  interrogatories  were 
not  then  executed,  because  he  refused,  upon  the  advice  given 
him  by  Mr.  Slaughter;  afterwards  witness   was  arrested  by 
the    Sheriff    and    carried  from   the  place   of  his  residence, 
six  or  eij^ht  miles  to  Newton,   to  the  office  of  Mr.   Solomon, 
where  they  were  taken  by  Bonner  and  others;  witness  was 
drunk  at  the  time  they  were  taken;  he  can  neither  read  nor 
write,  an<l  if  he  swore  what  he  is  represented   to  have  sfom 
ill  that  set  of  interrogatories,  it  is  not  true;  if  there  is  any 
cotiflict  or  discrepancy  between  the  contents  of  the  interrog- 
atories taken  at  the  time  he  was  drunk  and  the  first  set  of  in- 
terr<»gatories  taken  when   he  was  sober,   the  first  contain  a 
true  statement  of  the  case,  and  not  the  second  set;    h^  now  ^ 
attends  Court,  in  person,  at  the  request  of  the  plaintiff,  Mr. 
Strozier,  who  promised  to  pay  his  expenses  here,  and  to  pay 
him  for  his  time;   Mrs.  Strozier  had  the  negro,  Silvia,  in  her 
room  ail  the  time  she  was  sick,  and  witness  knows  that  Mrs. 
Strozier  and  the  negro  girl  attended  her  all  the  time;  did  not 
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sec  MrA.  Strozier  and  the  waiting  negro  only  when  he  was 
about  the  house  at  meal  times,  und  then  not  all  the  time  he 
was  there ;  does  not  know  that  they  were  waiting  all  the  time, 
but  they  were  when  he  was  there ;  he  was  in  the  habit  of  re- 
maining in  Mrs.  Strozier's  bed-room  when  about  the  house: 
he  wn8  most  of  his  time  in  the  field;  it  was  his  custom  to  go 
to  the  field  before  breakfast,  and  remain  there  until  break- 
fast time;  but  on  the  morning  Carroll  and  Strozier  were 
trading,  he  did  not  go  to  the  field,  but  remained  at  the  house, 
and  was  with  them  all  the  time  until  Carroll  left,  about  8  or 
9  o'clock ;  Carroll  sued  out  a  process  to  compel  him  to  testify 
a  second  time;  the  officer  came  to  Mr.  Scurry's,  where  be 
was  then  overseeing,  about  12  o'clock  in  the  day,  and  he 
went  with  the  officer  to  the  house  and  ordered  a  boy  to  catch 
his  horse,  and  from  Scurry's  he  went  to  town  with  the  officer, 
to  Mr.  Solomon's  office,  where  his  interrogatories  were  taken 
a  second  time  ;  he  remembers  that  Mr.  Bonner,  Mr.  Mont- 
gomery and  Mr.  Hunt  acted  as  the  commissioners  in  taking 
his  interrogatories;  Mr.  Bonner  is  a  gentleman  of  high  char- 
acter in  Baker  county;  the  witness  could  walk  and  talk,  but 
was  drunk;  Mr.  Solomon  was  the  man  who  sued  out  the  pro- 
cess for  Mr.  Carroll,  to  compel  him  to  testify;  Strozier,  with 
others,  was  present  in  the  room  part  of  the  time,  when  the 
first  set  of  interrogatories  were  executed;  he  came  down  here 
with  Strozier,  upon  Strozier  agreeing  to  pay  his  expenses 
and  usual  hire  per  day;  Strozier  did  not  say  anything  at  1*11 
to  him  about  the  ease. 

Dr.  Bushrod  Blkdsoe,  in  answer  to  interrogatories  ex- 
hibited by  the  plaintiff,  testified  as  follows:  I  am  a  practicing 
physician,  and,  during  the  year  1857,  was  called  in  by  the 
plaintiiT  to  see  a  sick  negro  girl,  who  was  about  fourteen  or 
fifteen  years  old,  weighing  about  one  hundred  and  ten  or  fif- 
teen p  )unds,  of  u  complexion  rather  brown,  between  brown 
ind  black,  and  whose  name,  to  the  best  of  my  recollection, 
was  Silvia;  she  had  an  abscess  of  the  right  lung,  and  also 
earese  of  the  rib  ;  she  had  a  bad  cough  when  I  first  saw  her, 
end  complained  of  a  pain  in  the  riglit  side;  her  respiration 
was  considerably  hurried,  and  bhc  had  some  fever;  I  cxam- 
iaed  her  lungs  and  found  them  seriously  injured;  she  died 
on  the  81st  of  March,  18d7,  at  the  house  of  plaintiff*,  in  a 
good,  suitable  room,  and  under  careful  attendance  and  treat- 
ment ;  I  made  a  post  mortem  examination  of  said  negro  girl : 
37 
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I  took  out  the  lungs  and  cut  open  the  right  lung,  and  found 
a  large  abscess ;  the  entire  lung  was  affected  so  much,  that 
when  I  put  it  in  water,  it  sank  as  readily  as  if  it  had  been  a 
solid  piece  of  flesh ;  there  was  not  a  bronchial  tube  to  be 
found  but  what  was  entirely  closed  up,  and  there  was  a  large 
quantity  of  puss  or  matter  in  the  cavity  of  the  chest ;  I  found 
the  ribs  seriously  affected  with  caresc,  whilst  the  left  long 
was  almost  entirely  gone,  which  was  the  result  of  former  dis- 
ease; she  was  designated  by  the  family  as  the  Carroll  negro, 
and  I  think,  from  the  examination  I  made,  that  she  most 
have  been  diseased  at  least  three  or  four  years ;  I  was  called 
to  see  her  on  the  30th  of  March,  1857,  and  understood  that 
she  had  been  confined  to  her  bed  some  three  days ;  I  visited 
her  twice,  and  on  the  second  visit  she  was  dead ;  I  made  the 
po9t  mortem  examination  at  the  instance  of  the  plaintiff,  who 
was  moved  to  have  it  done  by  Dr.  William  Twitty,  who  was 
present  when  the  girl  died ;  the  examination  was  made  the 
let  of  March,  1857,  in  about  twelve  hours  after  she  died ;  I 
had  no  professional  assistance  in  the  examination  ;  the  plain- 
tiff had  no  other  negroes  sick  at  the  time  I  attended  Silvia, 
that  I  know  of. 

William  McLendon  testified  :  That  in  the  latter  part  of 
December,  1856,  or  the  first  of  January,  1857,  he  bought 
from  Carroll  a  negro  girl,  by  the  name  of  Silvia,  at  seven 
hundred  dollars,  and  in  the  latter  part  of  February,  1857,  he 
sold  her  back  to  Carroll  for  eight  hundred  and  seventy  dol- 
lars in  notes,  on  which  he  afterwards  realized  the  money ; 
Carroll  told  him,  at  the  time  he  bought  her  from  him,  that 
she  was  a  dirt-eater,  as  he  had  been  informed,  but  that  during 
the  two  months  that  ^3  (Carroll)  had  owned  her,  she  seemed 
to  be  sound  and  healthy ;  when  he  sold  her  back  to  Carroll, 
he  (Carroll)  left  on  the  road  in  the  direction  of  Baker,  with 
the  girl,  Silvia,  and  a  small  yellow  girl ;  witness  took  no 
warranty  from  Carroll  when  he  bought  Silvia,  and  gave  none 
when  he  sold  her  back  to  Carroll ;  the  girl,  Silvia,  was  worth 
about  seven  hundred  dollars  in  money. 

Mr.  Sibley  testified :  That  he  was  acquainted  with  the 
character  of  Isaac  S.  Johnson,  in  the  neighborhood  in  whicm 
he  resides  for  truth  and  veracity,  and  would  believe  him  on 
his  oath  in  a  Court  of  Justice ;  Johnson  is  in  the  habit  of 
jetting  drunk,  and  when  so,  he  is  a  ^^ harem  8carem''  sort  of 
ellow,  not  caring  much  what  he  says  or  does;    but  when 
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sober,  witness  would  believe  him  as  soon  as  any  man ;  witness 
remained  over  to-day,  at  Mr.  Strozier's  request,  to  testify  as 
to  Johnson's  character  for  truth;  witness  is  Strozier's broth- 
er-in-law ;  he  never  heard  Johnson's  neighbors  sf^eak  of  his 
▼eracity,  but  bottoms  his  opinion  on  his  own  knowledge  of 
Johnson's  character. 

Under  this  testimony,  after  argument  had,  and  after  the 
charge  of  the  Court,  the  Jury  returned  a  verdict  for  the  de- 
fendant. 

Counsel  for  plaintiff  then  moved  for  a  new  trial,  on  the  fol- 
lowing grounds : 

1st.  Because  the  verdict  is  contrary  to  Law. 

2d.  Because  the  verdict  is  contrary  to  evidence. 

3d.  Because  the  verdict  is  manifestly  contrary  to  the  weight 
of  the  evidence,  and  without  evidence. 

4th.  Because  the  verdict  is  contrary  to  the  charge  of  the 
Court. 

The  presiding  Judge  overruled  the  motion  and  refusal  to 
grant  a  new  trial,  and  this  refusal  is  the  error  assigned  in 
this  case. 

J.  R.  Alexander,  for  plaintiff  in  error. 

McIntyke  &  Youxcj,  for  defendant  in  error. 

By  the  Court, — Jenkins,  J.,  delivering  the  opinion. 

This  is  an  action  to  recover  damages,  alleged  to  have  re- 
salted  from  a  breach  of  a  warranty  of  soundness  on  the  salo 
of  a  slave,  who  afterwards  proved  to  be  unsound.  The  case 
tarns  upon  the  fact  of  warranty.  There  was  none  in  writing, 
and  but  one  witness  testifies  to  this  point.  This  witness  tes- 
tified three  times  in  the  case — twice  by  depositions  under 
oommission,  and  once  from  the  witness'  stand  in  open  Court. 
This  testimony,  as  given  on  each  occasion,  was  before  ihe 
Japy,  Looking  to  it  as  delivered  on  the  first  and  last  occa- 
ftifns,  there  was  evidence  of  a  warranty ;  looking  to  it  as  de- 
livered on  the  intermediate  occasion,  there  was  no  evidence 
of  warranty.  Twice  he  swearshe  was  present  when  the  trade 
was  made ;  once  he  swears  he  was  not  so  present.  This  wit- 
ness stood  before  the  Jury  self-impeached.  It  is  very  mani- 
fest, they  discredited  him.     The  rule  is,  that  the  credibility 
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of  a  witness  is  a  question  for  the  Jury.  How  can  it  be  other- 
wise, when  the  object  of  his  testimony  is  to  produce  convie* 
tion  on  their  rainds.  Conceding,  for  the  argument,  that  there 
may  be  exceptions  to  the  rule,  cases  of  credit  denied  to  wit- 
nesses, by  the  Jury,  so  flagrantly  wrong,  as  to  require  the  in- 
terposition of  the  Court,  (as  I  am  disposed  to  hold,)  we  think 
this  is  not  such  a  case.  The  Judge  who  presided  on  the  trial, 
refused,  upon  motion  made,,  to  disturb  the  verdict,  and  thisie 
the  error  assigned.  Believing  he  committed  no  error,  we  af- 
firm the  Judgment. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the   Court, 
that  the  Judgment  of  the  Court  below  be  affirmed. 


MOSELY  et  al  vs.  FLOYD  et  aL 

1.  The  payment  of  money  by  one  executor  into  the  hund?*  of  a  coexeciilor  on 
notes  given  by  himself  to  the  other  for  the  purchase  of  property  heloogiBg 
to  the  estate  sold  by  the  co-executor,  in  not  such  nn  act,  of  it«elf,  as  will 
charge  such  executor  with  the  subsequent  was»te  or  misapplication  of  tbe 
funds  of  the  estate  by  the  other  executor. 

2.  When  two  are  liable,  and  the  creditor  takes  the  note  of  one.  extending  tbe 
time  of  payment,  the  other  is  thercl)y  discharged  from  further  liability. 

3.  That  a  note  was  given  as  a  piiymenl.  and  not  a^  a  mere  memorandum,  may 
properly  be  inferred  from  a  receipt  given  therefor,  in  which  the  note  is  treated 
the  same  as  money  paid  at  the  same  time,  and  from  tho  fact  that  two  and 
a-half  years  elapsed  before  any  attempt  is  made  to  treat  it  other  than  ••  » 
payment.  ^ 

In  Equity,  in  Morgan  Superior  Court.     Tried  before  Hit 
Honor  Judge  Harrih,  at  the  September  Term,  18()0. 

On  the  5th  day  of  September,  1853,  Albert  0.  Mosely,  his 
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wife,  Mary  Jane  Mosely,  and  Ann  Eliza  Mosely,  filed  their 
bill  in  Equity,  in  Morgan  Superior  Court,  against  John  J. 
Floyd  and  others,  in  which,  among  other  things,  they  alleged : 
That  in  the  year  1838,  John  Floyd,  then  of  said  county  of 
Morgan,  departed  this  life,  leaving,  unrevoked  and  in  full 
force,  a  will,  in  which  Stewart  Floyd,  and  the  said  John  J. 
Floyd,  wore  nominated  executors ;  that  the  Will  was  duly 
proven  and  recorded,  an<l  the  said  executors  were  regularly 
qualified  as  such;  that  X\\e  fourth  item  of  said  Will  is  »8  fol- 
lows, to-wit :  "  It  is  my  desire  that  all  of  the  halanco  of  iny 
property  of  which  I  am  possessed,  or  of  which  I  may  die  pos- 
sessed, both  real  and  personal,  be  sold ;  out  of  which,  I  first 
desire  that  all  my  just  debts  be  paid,  and  out  of  the  money 
remaining  after  the  payment  of  my  debts,  I  give  to  my  sons, 
Stewart  and  John  J.  Floyd,  the  sum  of  five  thousand  dollars 
to  he  held  by  them,  or  kept  out  in  safe  hands  at  interest,  and 
it  is  my  will  and  desire  that  the  interest  accruing  annually 
from  said  sum  of  money  he  annually  paid  over  to  my  beloved 
wife,  Mina,  by  my  said  sons,  for  her  comfort,  support  and 
maintenance,  during  her  natural  life  or  widowhood,  and  at 
her  death,  or  marriage,  it  is  my  will  and  desire,  that  said 
sum  of  five  thousand  dollars  be  divided  among  my  children, 
in  the  following  manner ;  Mary  Alford,  Stewart  Floyd,  Mar- 
tha Reese  and  John  J.  Floyd  each  one  share,  &c.,  &c.'' ;  that 
the  same  item  gave  four  other  shares  of  said  five  thousand 
dollars,  after  the  death  or  marriage  of  said  Mina,  to  four 
other  children  in  trust  estates  ;  that  by  a  codicil  to  said  Will, 
the  testator,  I'fter  reciting  that  the  said  Martha  Reese,  wife 
of  Thaddeus  B.  Reese,  had  died  subsequent  to  the  making  of 
said  Will,  bequeathed  unto  the  complainants,  Ann  Eliza  and 
Mary  Jane,  daughters  of  the  said  Martha  Reese,  one  share 
of  his  estate  between  them,  to  be  held  in  trust  for  them  by 
the  said  Stewart  and  John  J.  Floyd,  untd  the  said  Ann  Eliza 
«Dd  Mary  Jane  married,  or  attained  the  age  of  twenty-one 
years,  and  then  to  be  paid  them,  with  interest ;  that  said  be- 
'  quest  in  favor  of  the  said  Mina  depended  on  the  condition, 
that  she  did  not  elect  to  take  her  dower  ;  that  it  was  the  tes- 
tator's intention  that  the  complainants,  Ann  Eliza  and  Mary 
Jane,  should  have  and  enjoy  a  full  share  of  his  estate,  in  the 
place  of  the  said  Martha  Reese,  their  mother,  and  the  said 
Mina  Floyd  having  failed  to  elect  to  take  her  dower  in  the 
lands  of  the  testator,  the  female  complainants  have  a  vested 
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remainder  in  one-eighth  part  of  said  five  thousand  dollars,  with 
interest  thereon  from  the  year  1838  ;  that  the  complainants 
have  never  had  a  final  settlement  with  the  said  executors; 
that  the  complainant,  Ann  Eliza,  having  previously  intermar- 
n?d  with  one  William  Johnston,  jr.,  her  husband  received 
from  said  executors  eight  hundred  and  three  dollars  and 
eighteen  cents  on  the  2l8t  of  January,  1845,  and  the  com* 
plainant,  Mary  Jane,  having  attained  the  age  of  twenty-one 
years,  received  from  said  executors  some  seven  hundred  dol- 
lars on  the  loth  of  November,  1850;  that  there  is  still  due 
the  complainants,  from  said  executors,  six  thousand  dollars, 
or  other  large  sum ;  that  the  said  Stewart  Floyd,  one  of  said 
executors,  departed  this  life  in  August,  1853,  intestate,  with- 
out having  come  to  a  final  settlement  with  the  complainants  on 
account  of  their  interest  and  share  in  the  estate  of  the  said 
John  Floyd ;  that  said  Stewart  died  utterly  and  hopelessly 
insolvent ;  that  his  property,  chiefly  personal,  was,  at  the 
time  of  his  death,  encumbered  with  mortgages,  judgments, 
and  other  liens ;  that  said  property,  or  the  great  bulk  of  it, 
is  now  levied  on  and  advertised  for  sale  under  various  writs 
of  fieri  facias  in  favor  of  sundry  plaintifis,  to-wit :  Benjamin 
M.  Peeples,  Albert  G.  Foster,  and  others ;  that  said  Stewart 
Floyd  having  died  without  accounting  to  the  oomplainants  for 
their  share  of  the  estate  of  which  he  was  the  representative! 
they  have  a  right  to  be  paid  out  of  the  estate  of  the  said 
Stewart  Floyd  before  the  claims  of  said  execution  creditors 
or  any  other  person  whatever ;  that  the  complainants  have 
reason  to  believe  that  the  executors  aforesaid  have  not  raised 
said  sum  of  five  thousand  dollars,  although  the  property 
directed  to  be  sold  was  ample  for  that  purpose^  after  paying 
all  the  testator's  debts,  and  that  if  the  executors  did  raiae 
the  sum,  they  have  not  set  it  apart  for  the  purpose  directed, 
or  put  it  at  interest  in  safe  hands,  but  have  used  it  for  their 
own  purposes ;  that  complainants  apprehend  that  their  re- 
mainder interest  in  said  sum  of  five  thousand  dollars  will  not 
be  forthcoming  at  ^he  termination  of  the  life  estate  of  the  said 
Mina  Floyd,  unless  the  Chancellor  will  interpose  in  their  be- 
half, especially  as  they  are  uncertain  how  far  the  said  John 
J.  Floyd,  surviving  executor,  participated  in  the  management, 
and  as  they  believe  and  charge  that  the  said  Stewart  was  en- 
gaged in  the  management  and  control  of  all  the  business  con- 
nected with  said  estate ;  that  there  is  not,  and  will  not  likely 
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be,  any  administration  on  the  estate  of  the  said  Stewart 
Floyd,  as  he  died  utterly  insolvent ;  that  as  they  are  other- 
wise remediless,  the  complainants  pray,  by  their  bill — 1st, 
That  the  parties  defendant  may  fully  answer  the  charges  of 
the  bill ;  2d,  That  said  execution  creditors  may  be  enjoined 
from  selling  the  property  levied  on  until  the  complainant's 
ease  is  heard;  3d,  That  a  receiver  be  appointed  to  take 
charge  of  the  property  of  the  said  Stewart  Floyd,  and  hold 
the  same  for  the  benefit  of  all  the  parties  interested ;  and 
4th,  That  the  complainants  have  such  other  relief  as  their 
case  entitles  them  to. 

JouN  J.  Floyd  filed  his  answer  to  the  bill,  in  which  he 
makes  the  following  statements,  to-wit :  He  admits  the  death 
of  testator,  the  probate  of  the  Will  and  codicil,  and  the  quali- 
fication of  Stewart  Floyd  and  himself  as  executors,  as  charged 
in  the  bill ;  ho  also  admits  the  provisions  of  the  Will  as  quoted 
in  the  bill ;  that  Stewart  Floyd,  one  of  the  executors,  took 
charge  of  the  property  and  had  the  same  appraised  and  an 
inventory  and  appraisement  thereof  returned  to  the  proper 
Court,  but  denies  that  he,  as  executor,  ever  took  the  charge 
or  possession  of  any  portion  of  the  property  of  the  said  estate, 
either  real  or  personal ;  that  then,  as  now,  he  resided  in  the 
county  of  Newton,  and  he  and  all  the  legatees  and  creditors 
of  said  estate  having  entire  confidence  in  the  said  Stewart 
Floyd,  suffered  him  to  manage  and  control  the  property  of 
said  estate,  just  as  if  he  were  the  sole  executor  of  the  testa- 
tor's Will ;  that  he  has  no  reason  to  doubt  the  correctness  of 
the  exhibits  to  the  bill  of  complainants ;  he  admits  that  the 
fourth  item  of  his  father's  Will  is  as  the  complainants  have 
quoted  it ;  he  also  admits  that  the  second  item  of  the  codicil 
ii  correctly  quoted,  and  that  it  was  the  testator's  desire  that 
said  female  complainants  should  have  one  share  of  his  estate 
between  them,  to  be  held  in  trust  for  them  by  his  sons,  Stew- 
art and  the  defendant,  until  they  married  or  attained  the  age 
of  twenty-one  years,  and  then  to  be  paid  to  them,  with  inter- 
ests—that is,  one  equal  share,  when  added  to  what  he  had 
given  to  their  mother,  Martha  Reese,  and  to  them  before  that 
time :  that  whilst  he  will  not  undertake  to  say,  with  absolute 
certainty,  what  was  the  intention  of  the  testator,  in  the  pre- 
mises, ho  will  say  that  he  does  not  believe  that  the  said  testa- 
tor, by  the  second  item  in  the  codicil  to  his  Will,  or  any 
other  part  of  said  codicil,  ever  intended  to  convey  to  the  said 
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Ann  Eliza  and  Mary  Jane,  any  interest  whatever  in  the  re- 
mainder of  the  said  five  thousand  dollars,  after  the  marriage 
or  death  of  the  said  Mina  Floyd,  ior  the  reason,  among 
others,  that  at  the  time  of  the  execution  of  said  Will  and 
codicil,  he  had  two  grand  children,  the  offspring  of  a  deceased 
daughter,  one  of  whom  lived  with  him  as  one  of  his  family, 
and  for  whom  he  had  as  strong  natural  affection  as  he  had 
for  said  female  complainants  ;  and  yet,  whilst  he  bequeathed 
to  his  immediate  offspring  an  interest  in  remainder,  in  said 
five  thousand  dollars,  he  did  not  convey  to  his  said  grand 
children  (the  children  of  Ann  Swift,  deceased,)  any  such  in- 
terest in  said  five  thousand  dollars — that  if  he  intended  by 
his  Will  and  the  codicil  thereto,  to  give  the  said  female  com- 
plainants an  interest  in  the  said  five  thousand  dollars,  and 
not  to  give  the  same  interest  to  the  Swift  children  standing 
in  exactly  the  same  relation  to  him,  it  would  have  been  a  dis- 
crimination against  the  latter  for  which  no  reason  existed,  and 
which  he  does  not  think  the  testator  would  have  done.  Again: 
the  codicil  directs  that  one  share,  that  is,  one  equal  share  of 
the  testator's  estate,  when  added  to  what  had  been  given  to 
their  mother,  and  to  them  before  that  time,  should  be  held  by 
the  Executors  for  the  said  female  complainants,  and  to  be 
paid  to  them  with  interest,  when  they  married  or  attained  the 
age  of  twenty-one  years,  and  the  defendant  cannot  beliere 
that  the  testator  intended  that  the  Executors  should  pay  to 
the  said  Mina  Floyd  the  interest  annually  accruing  on  the 
said  five  thousand  dollars,  and  also  pay  to  said  female  com- 
plainants interest  for  the  same  time,  on  one-eighth  of  the  same 
money — moreover,  the  share  of  the  said  female  complainants 
was  directed  to  be  paid  to  them,  with  interest,  so  soon  as 
they,  or  either  of  them  should  marry,  or  attain  full  age,  and 
if  made  to  apply  or  extend  to  an  interest  in  said  five  thou- 
sand dollars,  would,  to  the  extent  of  that  interest,  defeat  the 
provision  made  by  the  testator  for  his  wife,  the  said  Mina 
Floyd,  and  the  defendant  does  not  believe  that  such  was  the 
wish  or  intention  of  said  testator ;  that  the  said  Mina  is  still 
living  and  unmarried ;  that  whatever  may  be  the  rights  of 
female  complainants,  under  a  proper  construction  of  the  said 
Will  and  codicil,  the  defendant  submits  to  the  Court ;  that 
he  admits  the  marriage  of  Albert  0.  Mosely  and  the  said  Ma- 
ry Jane,  but  cannot  say  as  to  the  exact  time  of  the  marriage 
— ^that  the  said  Mary  Jane  was  twenty-one  years  old  before 
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tho  inarriago — that  the  sjiidMiiui  did  not  elect  to  take  dower 
— ^that  he  admits  that  the  jjortions  of  the  ft^malo  coinplain:nit8 
in  the  estate  of  tes^tator  was  payable  iintnediately  on  their 
marriage  ormajority  wiih  interest  from  the  time  i  lie  residumn 
of  said  estate  commenced  to  bear  Interol  in  tht*  hands  of  the 
said  Stewart  Floyd,  which  tlefcndani  believes  was  the  iJr>th 
of  December,  IS^il) — that  .said  female  eomphiinants  never  did 
have  any  settlement  with  the  defendant  on  account  "f  their 
interest  in  the  said  testator's  estate,  nor  does  he  know  wheth- 
er any  final  settlemeiil  as  to  surh  interest  over  look  jjlace  be- 
tween them  and  the  >aid  Stewart  Floyd  and  William  John- 
ston in  right  of  his  wife  Ann  Eliza  Johnston,  and  between  the 
said  Stewart  and  the  said  Mary  Jane,  intended  by  the 
parties*  to  be  final,  and  was  in  fact  final — thai  in  pursuance 
of  such  settlement  the  said  Stewart  Floyd  on  the  'Jlst  day 
of  January,  1845,  paid  to  the  ^aid  William  Johnston  all  that 
was  due  him  in  right  of  his  wife,  the  paid  Ann  Eliza  from  the 
said  estate  under  the  said  Will  and  codicil,  and  that  in  eon- 
suminatiou  of  such  settlement  the  i<aid  William  Johnston  <le- 
livered  to  the  said  Stewart  Floyd  his  receipt,  of  which  tho 
following  is  a  copy,  to-wit : 

"$8US.1H/'  ^^  Received  of  Stewart  Floyd  and  John  J. 
Floyd,  Executors  of  John  Floyil  deceased,  eight  hundr(»d  and 
three  dollars  and  eighteen  cents,  it  being  the  amount  due  by 
them  on  the  first  day  of  January,  instant,  of  principal  and  in- 
terest coming  from  the  estate  of  said  <leceased  to  Ann  Eliza 
Johnston,  formerly  Ann  Eliza  lieese,  who  is  entitled  to  one- 
half  share  as  legatee  of  said  estate/' 

"January  21st,  1845.  '  '•  \VM.  JOHNSTON,  Jr/' 

Tho  defendant  further  states  that  a  settlement  also  occur- 
red between  the  said  Stewart  Floyd  and  the  said  Mary  Jane, 
after  she  became  of  age,  in  which  settlement  she  was  aided 
by  her  father,  Thaddeus  B.  Reese — that  pursuant  to  such  set- 
tlement and  in  consummation  of  the  same,  the  said  Stewart 
Floyd  paid  to  her  the  full  amount  to  which  she  was  entitled 
under  the  said  Will  and  codicil  of  the  testator  aforesaid,  and 
received  from  her  a  receipt  of  which  the  following  is  a  coi)y, 
to-wit : 

"Received  of  the  Executors  of  John  Floyd,  deceased,  twelve 
hondrcd  dollars  under  the  Will  of  the  said  John  Floyd/' 

"MARY  JANE  REESE,*^ 

"16th  November,  1850/' 


•» 


670      ^*^^BME  COURT  OP  GEORGIA. 


w  Mosely  rt  af.  vs.  Floyd  et  aL 

The  defendant  pleads  these  settlements  in  bar  of  any  other 
or  further  recovery  in  behalf  of  said  complainants  against 
this  defendant — defendant  admits  that  the  said  Stewart  Floyd 
died  insolvent  in  August,  1853,  as  stated  in  the  bill — that  he 
left  considerable  property  which  is  encumbered  as  charged, 
and  that  the  same  was  levied  on,  and  since  the  filing  of  the 
bill  the  same  has  been  sold,  and  the  proceeds  of  the  sale  dis- 
tributed by  order  of  Morgan  Superior  Court  at  the  March 
Term,  1854,  and  the  defendant  refers  to  the  return  of  the 
Sheriff,  the  fi.  fas.  and  order  of  distribution,  all  of  which  are 
of  file  in  said  Court — that  after  exhausting  all  the  property 
of  the  estate  of  the  said  Stewart  Floyd,  the  defendant  will 
be  still  a  large  loser  by  him — that  so  far  as  the  defendant 
knows,  all  the  property  of  said  testator  was  sold  by  the  said 
Stewart  Floyd,  which  the  said  Will  directed  to  be  sold,  and 
that  the  said  Stewart  considered  the  said  five  thousand  dol- 
lars in  his  hands  for  the  benefit  of  the  said  Mina  Floyd — that 
the  said  John  Floyd  died  in  July,  1838,  and  the  property  was 
sold  mostly  in  January,  1839,  and  since  that  time  and  up  to 
some  short  time  before  his  death  the  said  Stewart  Floyd  had 
made  payments  to  the  said  Mina  Floyd  of  the  interest  accru- 
ing ou  the  said  sum  of  five  thousand  dollars  in  whole  or  in 
part,  and  the  defendant  repeats  his  positive  denial,  that  the 
said  sum,  or  any  part  of  it,  or  any  part  of  the  interest  there- 
on, ever  came  into  his  hands  or  was  converted  by  him — ^the 
defendant  admits  that  most  of  the  lands  belonging  to  testa- 
tor's estate  were  purchased  by  the  said  Stewart  Floyd  for 
himself  and  the  defendant,  and  the  defendant  and  said  Stew- 
art also  purchased  some  of  the  negroes,  the  defendant  buy- 
ing at  the  sale  Isaac,  Willey.  and  Tom,  an  old  man  now 
dead. 

In  March,  1855,  the  complainants  amended  their  bill  by 
alleging :  That  the  settlements  set  up  in  the  defendant's  an- 
swer were  in  fact  no  settlement,  and  that  they  proceeded  upon 
a  false  basis — that  if  any  accounting  wa«  had  at  all  it  was  to 
Thaddeus  Reese,  the  father  of  the  complainant,  Mary  Jane 
Mosely,  and  to  the  husband  of  the  said  Ann  Eliza  Johnston, 
neither  of  whom  were  aware  of  the  rights  of  the  said  female 
complainants — that  said  pretended  settlements  were  made 
without  a  due  examination  into  the  said  accounts  and  retumi 
of  the  said  Stewart  Floyd  which  returns  show  a  large  balance 
still  due  to  said  complainants — that  there  was  a  gross  mistake 
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made  in  said  settlements  by  a  failue  to  include  J 
not^s  of  said  Stewart  against  the  isaid  Stewart 
Floyd,  and  oneFrancis  Johnston  now  mentioned  iu  u..^-. 
solvent  notes  due  to  the  testator's  estate  which  complainants  in- 
:iiAt  are  justly  chargeable  against  said  Executors,  and  which 
amounted  to  over  six  thousand  dolhirson  the2othof  December, 
1831* — that  in  tlie  settlement  with  the  said  Mary  Jane  the  said 
Stewart  Floyd  only  paid  her  seven  hundred  dollars  in  money, 
and  gave  his  note  for  the  balance  of  five  hundred  dollars,  not  as 
a  payment  but  as  a  mere  memorandum  of  the  balance  which 
he  admitted  was  due  to  her — that  at  that  time,  the  said  Stew- 
art was  largely  embarrassed,  and  on  the  verge  of  hopeless 
insolvency  of  which  the  said  Mary  Jane  was  not  aware  at  the 
time  of  the  pretended  settlement,  and  insists  that  said  note, 
muior  the  circumstance,  was  not  a  payment,  and  did  not  re- 
lease the  said  Stewart  from  his  liability  to  the  said  Mary  Jane, 
as  Executor  and  Trustee,  or  impair  her  right  to  charge  the 
estate  in  his  hands  for  the  amount  of  said  note — that  she  is 
willing  and  -hereby  offers  to  turn  over,  and  deliver  to  the  Ad- 
ministrator of  the  said  Stewart  Floyd  the  said  note,  copy  of 
which  is  as  follows,  to- wit : 

"By  the  1st  January  next,  1  promise  to  pay  Mary  Jane 
Reeso  five  hundred  dollars  for  value  received." 

^'Ifit  Nov.,  18.30.''  *'S.  FLOYD." 

The  complainants  further  allege  that  said  note  was  given 
aa  a  memorandum  only,  and  because  the  said  Stewart  Floyd 
wa»<  unable  to  pay  the  money — that  the  said  John  J.  Floyd 
well  knew  that  said  sum  of  five  thousand  dollars  had  not  been 
raiscil  and  loaned  out  by  said  Stewart  as  directed  by  said 
Will,  and  that  he  was  consenting  to  a  breach  of  trust  and 
consented  thereto  long  after  the  said  Stewart  Floyd  became 
embarrassed,  and  was  knowing  and  consenting  to  the  con- 
version of  said  five  thoiLsand  dollars  by  the  said  Stewart  Floyd 
to  hifl  own  use — and  that  he  was  also  knowing  and  consent- 
ing to  his  own  use  and  the  use  of  the  said  Stewart,  of  the 
amount  of  said  notes  so  neglected  to  be  paid,  and  returned  by 
themselves  as  receive<l  for  the  estate  of  the  said  testator. 

This  amendment  to  the  bill  was  answered  by  John  J.  Floyd, 
as  follows:  That  his  brother,  Stewart  Floyd,  informed  him — 
and  he  believed  it  to  be  true — that  Earnest  L.  Witticli,  Esq., 
then  the  Clerk  of  the  Court  of  Ordinary  of  said  county  of 
Uorean,  made  out  for  him  a  balance  sheet  of  the  estate  of 
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the  said  testator,  counting  the  interest  up  to  the  first  day  of 
January,  1845  ;  that  he  now  has  the  balance  sheet  so  made 
out  by  Mr.  Wittich,  and,  after  a  careful  examination  of  the 
same,  he  is  unable  to  discover  any  mistake  in  it,  and  he  ap- 
pends it  to  his  answer  by  way  of  exhibit ;  that  the  said  Stew- 
art Floyd,  as  defendant  is  informed,  and  believes,  settled  with 
the  said  William  Johnston,  according  to  the  said  statement 
and  balance  sheet,  and  paid  him  the  amount  specified  in  his 
receipt  exhibited  iu  his  former  answer ;  that  the  said  Mary 
Jane  was  entitled  at  tliat  time  to  the  same,  as  her  sistor,  the 
said  Ann  Eliza  Jolinson,  which  she  afterwards  received  with 
the  interest  on  the  same,  from  the  settlemeut  with  Johnston, 
to  the  settlement  with  her  ;  tliat  he  believed  the  father  of 
the  said  Mary  Jane  Wcas  present  at  the  settlement  with  her, 
because  the  body  of  the  receipt  which  she  gave,  is  in  his 
hand-writing,  whilst  the  signature  is  in  her  own  ;  that  he 
does  not  know  how  thoroughly  the  said  Thaddeus  B.  Reese 
examined  the  account  and  returns  of  the  said  Stewart  Flovd, 
at  the  time  of  the  settlement,  but  he  verily  believes  that  the 
said  Reese  understood  the  basis  of  the  settlement,  for  this 
defendant  does  know  that  he  usually  looked  closely  to  edv 
interest  he,  or  his  children  had  in  the  estate  of  their  mater- 
nal grand-father,  and  has  no  doubt  but  what  said  Reese 
thought,  anrl  was  well  satisfied  that  the  settlement  exhibited 
the  true  amount  due  to  the  said  Mary  Jane  ;  tliis  defendant 
not  knowing  the  facts,  has  heard,  that  seven  hundred  dollars 
only  was  paid  to  the  said  Mary  Jane,  and  that  a  note 
was  given  by  the  said  Stewart  Floyd  for  five  hun- 
dred, but  this  defendant  does  not  believe  that  said  note  was 
given  as  a  mere  memorandum,  but  was  accepted  antl  receipt- 
ed for  by  the  said  Mary  Jane  as  cash,  or  in  lieu  of  cash,  and 
that  it  was  deemed  an  evidence  of  indebtedness  from  the 
said  Stewart  Floyd  to  the  said  Mary  Jane ;  the  defendant 
cannot  say  how  far  the  said  Mary  Jane  was  familiar  with 
the  pecuniary  condition  of  the  said  Stewart  Floyd  at  the 
time  of  said  settlement,  but  verily  believes  that  her  father 
was  thus  familiar,  because  he  lived  in  the  same  town  with 
him  at  the  time,  and  had  so  lived  for  many  years;  and  whilst 
the  defendant  admits  that  when  said  note  for  five  hun.ired 
dollars  was  given,  the  said  Stewart  was  in  debt  he  does  not 
believe  that  he  was  insolvent,  but  believes  he  was  then  able 
to  pay  all  his  just  debts  ;  the  defendant  denies  that  he  knew 
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of,  or  consented  to,  any  neglect  or  failure  to  raise  said  sum 
of  five  thousand  dollars,  as  directed  by  said  will,  but  believes 
that  the  said  Stewart  Floyd  did  raise  it  as  directed  ;  the  de- 
fendant also  denies,  that  he  knew  of,  or  consented  to,  any 
breach  of  trust,  on  the  part  of  the  said  Stewart,  in  rclaiion 
to  said  five  thousand  dollars,  or  that  he  knew  of  any  neglect 
or  failure  to  pay,  or  collect,  any  no»es  due  to  the  e.state  of 
said  testator  on  the  part  of  tlie  .^aid  Stewart  Floyd,  as  this 
defendant  had  nothing  to  do  with  the  management  of  said 
estate,  the  defendant  has  long  since  paid  off,  and  fully  dis- 
charged all  his  indebtedness  by  note  or  otherwise  to  said  es- 
tate, not  dreaming  hut  that  it  was  safe  and  proper  for  him  to 
do  so  ;  that  lie  ha<l  no  doubt,  but  what  the  said  Stewart,  was 
fully  able  to  pay  all  his  debts  and  liabiliiies  until  a  sliort 
time  before  his  death  ;  that  on  the  sick  bed  from  wiiich  he 
never  arose,  the  said  Stewart  informed  him,  that  he  had  used 
the  said  sum  of  five  thousand  <lollars,  and  was  not  able  to 
replace  it ;  that  this  announcement  not  only  astonishtMl  the 
defendant,  but  came  too  late  fur  him  to  remedy  tlie  difficulty, 
but  the  defemlant  believes  that,  in  the  settlements  aforesaid 
with  the  said  Mary  Jane,  and  tlie  said  William  Johnston,  the 
Said  Stewart  Floyd  included,  and  accounted  for,  all  his  lia- 
bilities to  them,  and  to  the  said  e>tate  of  said  lotator,  and 
again  pleads  said  settlements  in  bar  of  a  recovery  by  com- 
plainant. The  defendant  repeats,  that  altougli  he  qualified 
as  executor  of  the  testators'  Will,  he  did  not  take  possession 
or C'nrol  of  any  portinii  of  the  estate;  that  he  was  not  cog- 
nisant of,  or  consen'ing  to  any  waste  of  the  assets  of  said 
estate  by  the  said  Stewart  Floy<l ;  ^'U  the  contrary  the  de- 
fendant, and  all  the  legatees  had  entire  confidence  in  the 
fact,  that  the  said  Stewart  would  wind  up  said  estate  accor- 
ding to  law,  and  the  Will  of  the  testator  ;  that  the  sa  d  Stew- 
art o^nid  and  held  a  large  properly  in  land  and  negroes,  in 
the  viciniiy  of  most  of  tlie  legatees,  and  es])ecially  of  the 
oomplainants,  which  was  of  an  aggregate  value,  et|ual  to,  if 
lot  greater  than  the  estate  of  which  he  had  the  management ; 
iiat  from  the  time  of  the  testator's  death,  up  to  the  marriage 
>f  said  female  complainant,  the  defendant  lived  in  !Newton 
!Oanty,  and  knew  little  or  nothing  of  the  management  of  tho 
estaior's  estate,  and  believed  that  the  complainants  had  been 
ally  settled  with;  that  sometime  after  the  testator's  doa.h, 
efendant  was  informed  that  it  was  the  wish  of  the  said  Mina 
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Floyd,  that  the  sole  management  of  the  five  thousand  dol- 
lars set  apart  for  her  support  and  maintenance,  should  be 
confided  to  the  said  Stewart,  as  he  lived  near  her,  and  would 
be  more  convenient  to  transact  her  business  with  him,  thtn 
with  him  and  defendant  jointly,  and  in  furtherance  of  this 
wish  of  the  said  Mina,  the  said  Stewart  on  the  Ist  day  of 
January,  1840,  gave  to  this  defendant  a  receipt,  of  which 
the  following  is  a  copy : 

"Received  of  the  executors  of  John  Floyd,  deceased,  the 
sum  of  five  thousand  dollars,  as  the  portion  of  said  estate 
from  the  interest  of  which  Mrs.  Mina  Floyd,  widow  of  the 
said  deceased,  was  to  be  supported. 

January  1st,  1840.  "S.  FLOYD." 

and  after  that  time  the  said  Mina  Floyd  dealt  with  the  said 
Stewart  as  her  sole  trustee  ;  the  defendant  further  states, 
that  on  the  1st  day  of  Jcinuary,  1842,  the  said  Stewart  Floyd 
made  a  calculation  of  said  estate,  so  as  to  ascertain  the 
amount  due  to  each  legatee  under  the  Will  of  said  testator, 
from  which  it  appeared  that  each  share  of  said  estate  amount- 
ed to  twelve  hundred  and  ninety  dollars,  and  on  that  day  the 
said  Stewart  as  trustee  for  the  female  complainants,  gave  to 
defendant  a  receipt,  of  which  the  following  is  a  copy,  to- 
wit: 

"  Received  of  the  executors  of  John  Floyd,  deceased,  the 
sum  of  twelve  hundred  and  ninety  dollars,  as  the  portion 
of  the  children  of  Martha  Reese,  deceased,  in  the  estate  of 
said  deceased,  which  has  been  sold.'' 

January  1st,  1842.  S.  FLOYD, 

Trustee. 

The  defendandant  accounts  for  the  fact,  that  the  receipts 
of  William  Johnston,  and  Mary  Jane  Reese,  express  the 
sums  therein  named,  to  have  been  received  from  the  execu- 
tors, instead  of  from  Stewart  Floyd  as  trustree,  only  that 
the  body  of  said  receipts  were  not  written  by  the  said  Stew- 
art, and  that  it  was  an  oversight  in  him  not  to  have  observed 
their  form,  and  this  defendant  is  well  sitisfied  that  the  said 
Mary  Jane  and  her  father  intended  to  rely  solely  on  the  said 
promisory  note  of  the  said  Stewart,  taken  in  said  settlement 
as  neither  of  the  complainants,  or  the  said  William  Johnston 
or  the  said  Thaddeus  B.  Reese  ever  said  anything  to  the  de- 
fendant indicating  an  intention  to  look  to  him  for  anything 
concerning  the  interest  of  complainants  in  the  estate  of  John 
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Floyd,  deceased,  or  that  would  indicate  an  opinion  that  the 
defendant  had  anything  to  do  with  it,  or  was  in  any  manner 
liable  for  it,  until  their  said  bill  of  complaint  was  filed. 
The  exhibits  to  the  complainant^s  bill  were : 

1.  An  inventory  and  appraisement  of  the  estate  of  John 
Floyd,  deceased. 

2.  A  return  of  the  sale  of  the  perishable  estate  of  John 
Floyd,  deceased,  sold  on  a  credit  until  -5th  December,  1839, 
by  Stewart  Floyd,  one  of  the  executors,  amounting  to  §4,- 
«89,78. 

8.  A  return  of  the  sale  of  the  negroes,  and  part  of  the 
land  belonging  to  the  estate  of  Juhn  Floyd,  deceased,  sold 
on  the  first  Tuesday  in  January,  18-j'J  on  a  credit  until  the 
25th  of  December,  18ot»,  sale  bill  returned  by  Stewart  Floyd, 
and  amounting  to  $15,o2G,GG. 

4.  Return  made  by  Stewart  Floyd,  showing  disbursements 
made  for  the  estate  of  John  Flovd,  deceased,  amounting  to 
$4,789,52 1-2. 

5.  Return  showing  receipts  for  the  estate  of  John  Floyd, 
deceased,  amounting  in  the  aggregate  to  §770,8*J,  ancl  dis- 
borseraents  for  said  estate  amounting  to  §5,504,37  1-2. 

6.  The  Will  of  John  Floyd,  deceased. 
The  exhibits  to  defendant's  answer  were — 

The  four  receipts  copied  in  the  answers,  and  a  calculation 
of  said  estate  made  by  Ernest  L.  AVitticli,  showing  the  whole 
amount  due  from  the  executor  on  the  1st  day  of  January, 
1845,  to  be  §14,457,21),  which  sum  divided  between  nine 
legatees  make  due  each,  Sl,60(»,30. 

On  trial  of  the  case  in  the  Court  below,  the  only  evidence 
adduced  were  the  Bill,  answer,  and  exhibits  to  the  bill  and 
answer. 

The  presiding  Judge  charged  the  Jury  as  follows  : 

"That  John  J.  Floyd,  not  having  participated  in  the  nian- 

igemcnt  of  the  estate,  no  decree  could  be  made  by  the  Jury 

kgainst  him ;  that  although  said  John  J.  Floyd  had  qualified 

«  executor,  yet  he  was  not  liable  if  the  estate  had  been  man- 

ged  entirely  by  his  brother,   and  wasted   by  his  brother, 

itewart,   his  co-executor,  although  it  did  appear  that  funds 

QOQgh  to  cover  the  entire  claim  of  the  complainants,  arising 

•om  the  indebtedness  of  the  said  John  J.  Floyd,  to  the  es- 

ite  had  been  paid  over  by  him  to  his  executor,  such  indebt- 

Iness  being  for  purchases  made  by  him  at  the  executor's 
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sale  made  by  his  brother  ;  it  being  his  duty  to  pay  as  other 
purehasers.'  The  presiding  Judge  further  charged  the  Jury; 
*'that  with  re;:^ard  to  a  note  which  the  evidence  showed  had 
been  made  to  Mary  Jane  Reese,  now  Mrs.  Mary  Jane  Mosc- 
ly,  by  Stewart  Floyd  in  his  life  time,  and  which  was  admit- 
ted to  have  been  given  to  lier  by  Stewart  Floyd  on  a  settle- 
ment of  tho  amount  coming  to  her  as  legatee  under  the  Will 
of  the  said  John  Floyd,  deceased,  the  Jury  might  look  to  the 
matter  of  diligence,  which  bad  been  used  by  Mary  Jane 
Reese,  now  Mrs.  Mosely,  in  enforcing  its  collection,  upon 
the  ([uestion,  whether  the  taking  of  said  note  discharged  the 
claim  of  the  said  Mary  Jane  to  go  back  upon  the  .said  Stew- 
art as  executor;  that  whilst  it  was  true,  that  a  note  given 
under  such  circum-^tances  was  not  a  ]>ayment  unless  it  was 
agreed  to  be  received  as  such;  yet  if  it  appeared  that  two 
years  and  a  half  had  intervened  between  the  execution  of 
said  note,  and  the  death  of  the  said  Stewart  Floyd,  during 
which  time  the  said  payee  had  not  sought  to  enforce  the  col- 
lection of  the  note,  was  a  circumstance  from  which  the  Jury 
•might  find  t^iat,  because  she  had  not  used  proper  diligence  in 
seeking  toenfoice  the  collection  of  the  note  in  that  time. 
she  hid  lost,  her  right  to  look  to  her  original  claim  against 
the  estate,  and  the  said  note  ''pro  faittf/*  should  be  held  as 
payment. 

All  and  every  par^  of  this   charge  was    excepted  to  hy 
comf)l;iinant's  counsel  and  are  assigned  as  error. 

The  Jn  v  retm-ned  the  followin^x  verdict  : 

AVe,'the  Jury  fin«l  and  decree  in   favor  of  John  J.  Floyd 
individually.      We  further  find  and  decree  that  the  complam- 
ants,  Albert  (jr.  Mosely  and  wife,  and   Ann    Eliza   Johnston, 
havf  each  of  them  received  their  in'erest  in  the  residuum  un- 
d(T   the   hist   Will  and  testament   (»f  John  Floyd,  deceased. 
We   further  find  and   decree   that    Stewart    Floyd,  as    the 
executor  of  John    Floyl,  tleceased,  had  reduced  to   his  pos- 
sess On  the  sum  of  five  thousand  dollars  from  the  interest  of 
whieh  Mina  Floyd,  tlie  widow  of  the  testator,  was  to  be  sup- 
ported, and  that  bi'fore  his  dtvath,  the  said  Stewart  Floyd 
had  wasted  or  appropriated  the  same   to  his   own   use.     We 
fur  her  find  and  decree   that   the   cotnplainants,  Mary  Jane 
Mo^cily  and   Ann   Eliza  Johnston   are  each  ent it le<l  to  one- 
half  of  one-eijjh^h  of  said  five  th  >usajid  dollars,  to-wit :  the 
sum  of  seven  hundred  a!id  seventy-seven  dollars  and  seventy- 
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eight  ccDtH,  which  said  sums  we  find  and  decree,  shall  be  paid 
over  by  the  Sheriff,  out  of  the  money  in  his  hands  raised  from 
the  sale  of  the  individual  property  of  Stewart  Floyd,  de- 
ceased, to  John  J.  Floyd,  surviving  executor  of  John  Floyd, 
deceased,  to  be  paid  by  him  to  Albert  0.  Moscly  and  wife, 
and  Ann  Eliza  Johnston,  respectively,  as  here-in-bcfore  de> 
creed,  at  the  death  of  the  said  Mina  Floyd ;  and  we  further 
find  and  decree  that  the  costs  of  i\\U  proceeding  be  paid  out 
of  their  funds  in  the  hands  of  the  Saeriff,  raised  as  afore- 
said." 

The  charge  of  the  Judge,  and  the  decree  rendered,  consti- 
tute the  errors  complained  of  in  this  case. 

Junius  Wingfield  for  plaintiffs  in  error. 

Augustus  Reese  for  defendeant  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

This  was  a  bill  filed  by  the  complainants,  plaintiffs  in 
error,  against  John  J.  Floyil  and  others,  for  account. 

John  Floyd,  late  of  the  county  of  Putnam,  by  his  last  will, 
appointed  his  two  sons,  Stewart  and  Juhn  J.  Floyd,  the  prin- 
cipal <iefendants  in  this  cajfe,  executors  thereof,  and  by  the 
4ih  item  directed  all  the  balance  of  his  property,  not  other- 
wise specifically  disposed  of,  to  be  sold ;  and  from  the  pro- 
ceeils  he  gave  to  his  two  s?ons,  the  said  Stewart  and  John 
Floyd,  the  sum  of  five  thousand  dollars,  in  trust,  to  pay  the 
intere:<t  thereon  to  his  widow,  Mina  Floyd,  during  her  life, 
and  at  her  death,  to  be  divided  equally  among  his  children, 
or  the  representatives  of  deceased's  children,  in  the  manner 
specifically  stated  therein.  The  balance  of  the  proceeds  of 
toe  hale  was  to  be  divided  equally  among  his  children,  or  rep- 
resentatives of  children,  of  whom  there  were  eight,  in  all,  or 
rather  eight  shares  or  parts  into  which  this  residuum  was  to 
be  divided:  Martha  Reese,  the  wife  of  Thaddeus  Reese,  and 
mother  of  complainants,  Ann  Eliza  and  Mary  Jane,  being 
one;  Mrs.  Reese  dying  before  her  father,  he  8ub.sequenily, 
by  a  codicil  to  his  Will,  bequeathed  to  these,  her  children,  the 
■hnre  directed  to  be  given  to  her  by  the  original  Will. 

Both  of  the  executors  were  qualified,  but  Stewart  alone  ex- 
eented  the  Will ;  the  defendant,  John  J.,  taking  no  part  what- 
38 
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ever  in  the  active  administration  thereof.  The  property  of 
the  testator  was  sold  by  Stewart,  as  execntor,  John  J.  at- 
tending the  sale  and  buying  mach  of  the  property,  gave  his 
notes  for  the  same  to  his  brother,  and  took  them  up  as  other 
purchasers. 

The  five  thousand  dollars,  in  which  the  widow  had  the  life 
interest,  went  into  the  hands  of  Stewart,  as  one  of  the  trus- 
tees named  in  his  father's  Will,  for  that  purpose,  he  executing 
a  receipt  to  the  executors  for  the  same,  as  trustee,  John  J. 
Floyd  not  appearing  to  have  accepted  that  trust. 

Stewart  Floyd,  during  his  life,  settled  with  and  paid  to  the 
complainant,  Johnson  and  wife,  for  all  interest  or  claim  they 
had  on  him  in  that  right  under  the  Will,  other  than  their 
part  of  that  fund  in  which  the  widow  had  a  life-estate.  He 
also,  on  the  15th  day  of  November,  1850,  had  a  settlement 
with  Mary  Jane,  the  other  complainant,  then  of  age  and  un- 
married ;  when  the  amount  due  to  her  under  the  Will,  ex- 
clusive of  her  interest  in  the  five  thousand  dollars  set  apart 
for  the  widow  for  life,  was  ascertained  to  be  twelve  hundred 
dollars ;  and  in  settlement  of  this  amount,  the  said  Stewart 
gave  to  her  seven  hundred  dollars  in  money,  and  his  note  for 
five  hundred  dollars,  due  on  the  first  day  of  January  next 
thereafter,  and  she  executed  to  him  a  receipt,  of  which  the 
following  is  a  copy  : 

"Received  of  the  executors  of  John  Floyd,  deceased, 
twelve  hundred  dollars,  under  the  Will  of  said  John  Floyd, 
15th  November,  1850.  MARY  JANE  REESE." 

Stewart  Floyd,  subsequently  to  these  settlements  in  Octo- 
ber, 1853,  departed  this  life  insolvent,  having  appropriated 
to  his  own  use,  or  wasted,  the  five  thousand  dollars  in  which 
his  mother  had  the  life-interest,  and  without  having  paid  the 
note  given  to  the  complainant,  Mary  eTane,  or  any  part  of  it; 
all  of  his  property  having  been  seized  and  sold  by  the  Sheriff 
under  Common  Law  executions  against  him,  in  favor  of  vari- 
ous creditors. 

The  bill  was  filed  by  all  the  complainants,  to  charge  the 
defendant,  John  J.  Floyd,  as  co-executor,  with  the  payment 
of  the  five  thousand  dollars,  or  rather  with  their  share,  which 
was  the  one-eighth  part  of  the  sum,  after  the  termination  of 
tho  life-interest.  Failing  in  this,  to  have  that  interest  se- 
cured and  set  apart  from  the  proceeds  of  the  sales  of  the  prop- 
erty of  said  deceased,  Stewart  Floyd,  under  the  provisions  of 
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**  An  Act  for  the  better  protection  and  security  of  Orphans 
and  their  Estates,"  approved  February  18th,  1789,  [CohVn 
Dig.y  288,)  and  by  the  complainants,  Mosely  and  wife,  to 
charge  defendant  (Floyd)  as  executor,  with  the  payment  of 
the  note  given  to  the  said  Mary  June,  before  her  marriage, 
by  Stewart  Floyd,  in  his  life-time,  for  five  hundred  dollars, 
allegiig  that  it  was  not  received  by  her  as  a  payment,  but  as 
a  memorandum  of  the  balance  due  her  on  that  account ;  (this 
'allegation  was  denied  by  defendant,  who  asserted  that  it  was 
taken  as  a  payment :)  but  failing  in  charging  defendant  (Floyd) 
with  its  payment,  the  bill  sought  to  charge  the  fund  in  the 
SheriiF's  hands  with  its  payment,  as  a  debt  due  by  the  de- 
ceased, in  his  character  as  executor,  and  therefore  a  pre- 
ferred debt  in  the  some  way,  as  the  debt  of  two  thousand  dol- 
lars, was  a  preferred  one. 

The  cause  was  submitted  to  the  Jury  on  the  bill  and  answer, 
and  no  other  evidence  offered. 

On  these  facts,  two  questions  were  made  and  argued  before 
us: 

Ist.  Whether  the  defendant,  John  J.  Floyd,  was  liable,  in- 
dividually, for  the  waste  committed  by  his  co-executor,  the 
deceased,  Stewart  Floyd? 

2d.  Whether  the  note  for  five  hundfed  dollars,  given  by 
Stewart  Floyd  to  complainant,  was  received  as  a  payment  or 
as  a  mere  memorandum,  as  evidence  of  the  amount  of  the 
debt  ?  If  the  former,  then  neither  i.s  the  defendant,  nor  the 
funds  in  the  hands  of  the  Sheriff,  chargeable  with  its  pay- 
ment as  a  preferred  debt. 

1.  It  is  not  pretended  that  the  defendant  is  liable  for  any 
of  the  acts  or  waste  of  his  deceased  co-executor,  but  those  to 
which  he  actively  contributed  ;  that  rule  is  conceded.  But  it 
is  claimed,  that  the  defendant,  qualified  as  executor,  and  sub- 
sequently purchased  property  of  the  testator  and  paid  the 
money  for  such  purchases  to  his  co-executor,  that  he,  in  doing 
so,  actively  contributed  to  the  waste ;  that  he  ought  to  have 
retained  what  he  was  indebted  for  purchases,  in  his  own  hands, 
and  paid  it  out  only  in  execution  of  the  trusts  of  the  Will, 
and  by  not  doing  so,  but  in  paying  it  over  to  his  co-executor, 
he  became  liable  pro  tanta  in  this  account. 

If  we  assented  to  the  proposition — which  we  do  not — we 
conld  only  charge  the  defendant  with  the  amount  paid  over 
by  him  that  was  actually  diverted  from  the  trust  and  wasted 
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by  the  co-executor.  And  there  is  nuthing  in  the  record  to 
show  thnt  any  part  of  the  money  paid  by  defcndunt  into  the 
hands  of  his  co-executors  was  actually  wasted  or  misapplied. 
"  It  is  not  improbable  that  the  money  or  payments  made  by  de- 
fendant to  his  co-executor  were  properly  applied  by  him  to 
the  payment  of  debts,  legacies  or  otherwise,  in  execution  of 
the  Will.  Before  the  defendant  is  made  chargeable,  there 
ought  at  least  to  be  a  prima  facie  case  made  against  him. 
That  has  not  been  done.  But  wo  cannot  admit  the  proposi* 
tion  to  be  true,  that  when  the  In  irs,  legatees  or  distributees  of 
an  estate  permit  one  executor  to  bid  for,  and  purchase  prop- 
erly at  a  sale  by  his  co-executors,  and  give  his  notes  therefor 
as  other  purchasers,  and  he  substquently  pays  over  the 
money  due  on  his  notes  so  given,  in  discharge  of  his  liability, 
and  that  money  is  wasted,  that  fucIi  executor,  so  buying  and 
paying  for  his  purchases,  is  liable  for  such  waste.  If  it  be 
conceded,  as  it  was  in  this  instance,  that  the  executor  was  a 
competent  purchaser — for  those  interested  in  the  estate  had 
acquie.^ced  in,  and  ratified  his  right  to  do  so — then  such  ex- 
ecutor, so  buying  at  the  sale  of  his  co-executor,  and,  like  all 
other  pt'rsons,  complying  with  its  terms,  must,  like  other  pur- 
chasers, pay  his  notes  in  order  to  cancel,  discharge  and  get 
possesbiim  of  them.  Tlie  money  he  pays  over  is  his  uwn,  and 
not  the  estate's,  an<l  did  not  become  the  property  of  the  es- 
tate until  it  was  y»aid  over.  His  co-executor  could  have 
traded  the  notes;  could  have  enforced  their  collection  in  a 
Court  of  Law,  as  his  own,  treating  the  sale  as  an  execution 
of  the  trust,  and  not  the  collection  of  the  money  from  the 
purchaseis;  in  fact,  the  Law  so  regards  a  sale,  as  an  admin- 
istration. Then,  how  could  the  fact  of  the  dffen«lant*8  pay- 
ing his  own  money  over,  in  the  necet^SHry  satisfaction  of  a 
debt  legally  and  properly  incurred,  bu  regarded  as  an  act 
contributing  to  the  wa^te  an<l  misapplication  of  trust  funds  by 
his  co-executor  ?  We  do  not  think  it  can  he  so.  Now,  if 
funds  bilnnginc:  to  the  trust  ha<l  come  to  the  hands  of  de- 
fendant from  any  source,  an<l  he  had  paid  it  over  to  his  co- 
executor  fnr  any  reason,  and  that  money  bhould  be  wasted, 
the  d«  fendant  would  be  liable  for  the  same  to  any  one  iuter- 
est(  tl  in  the  estate. 

There  is  ^till  another  reason  why  the  defendant  is  not  liable 
for  the  five  thousand  dollars  set  apart  by  the  4th  item  of  tes- 
tator's Will  for  the  use  of  his  widow  during  life.     That  money 
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was  raised  and  received  by  the  deceased  executor,  not  as  ex- 
ecutor, but  a.s  trustee  under  the  Will ;  that  certainly  relieved 
the  defendant  from  liability  for  it,  as  executor,  and  he  cannot 
be  charged  with  it,  k^  trustee,  for  he  never  accepted,  or 
acted  upon,  that  trust. 

2.  For  the  reason  already  given,  we  do  not  hold  the  de- 
fendant to  be  chargeable  with  the  note  for  five  hundred  <lol- 
lars,  given  by  Stewart  Floyd  to  the  complainant,  Mary  Jane.. 
But  there  i.s  another  that  docs  not  apply  to  the  other  ques- 
tion, and  that  is  this :  Conceding  that,  at  the  time  the  note 
was  given,  the  defendant  was  liable  to  the  payee,  the  giving 
that  note  by  Stewart  Floyd,  and  the  taking  of  it  as  a  security 
for  the  money  by  the  payee,  effectually  discharged  the  de- 
fendant from  any  further  liability  for  that  debt.  *•  While 
the  nacre  giving  a  note  does  not  discharge  the  original  indebt- 
edness, unless  it  be  accepted  as  payment  at  the  time,  it  is, 
nevertheless,  equally  true,  that  if  the  creditor  changes  the 
nature  or  ch:iracter  of  the  debt,  as  by  taking  the  note  of  one 
of  the  parties,  and  giving  day  of  payment,  the  other  is  ex- 
onerated, lie  has  a  right  to  suppose  that  he  is  no  longer 
looked  to  as  a  debtor."  Stone  vs.  Chamherlain  tf-  Bancroft^ 
20  Ga.   262. 

3.  Ttien,  as  to  the  other  only  remaining  question  in  the 
case,  was  the  note  given  and  accepted  as  payment,  or  merely 
asa  memorandum  of  the  indebtedness?  If  the  former,  then 
the  complainant's  equitable  claim  on  the  fund  from  the  sale 
of  the  deceased's  property  is  gone. 

Whether,  as  a  payment,  depends  entirely  upon  the  intention 
of  the  parties  to  the  transaction  at  the  time  of  its  execution. 
The  only  data  we  have  to  ascertain  that  intention,  are  the 
note,  the  receipt  given  at  the  time,  and  the  acquiescence  of 
the  complainant.  From  the  note,  we  infer  nothing  one  way 
or  the  other.  But  the  receipt,  we  think,  is  a  pretty  clear  in- 
dication that  the  note  was  given  and  received  as  a  payment. 
The  ascertained  indebtedness  was  twelve  hundred  dollars,  a 
part  of  which  was  paid  in  money,  and  a  part  in  this  note ; 
oat  one  receipt  was  given,  and  that  for  the  entire  sum  of 
twelve  hundred  dollars,  the  money  and  the  note  being  equally 
treated  as  money ;  no  distinction  was  made.  The  money 
was  surely  treated  as  a  payment,  and  if  so,  why  was  not  the 
note  ?  The  receipt  intended  as  evidence  of  the  payment, 
ipeaks  for  the  note  as  well  as  the  money. 
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Besides,  the  maker  of  this  note  lived  some  two  years  and 
a-half  after  its  execution,  and  was,  at  its  date,  reputed  to  be 
in  good  and  solvent  circumstances.  If  it  had  been  taken  as 
a  mere  memorandum  or  evidence  of  the  amount  of  the  in** 
debtedncss,  it  is  very  probable  that  the  same  reasons  that 
impelled  the  accounting  would  have  induced  an  enforcement 
of  the  demand  by  suit.  As  no  such  attempt  was  made,  for 
jso  long  a  time,  and  while  the  maker  was  in  life,  it  is  but  fair 
*^o  suppose  that  it  was  intended  as  a  payment,  and  the  note 
held  as  a  satisfactory  investment  of  the  money.  We  do  not 
hold  this  to  be  conclusive,  by  any  means,  but  sufficient  as  a 
foundation  for  the  charge  complained  of;  that  is,  that  the 
Jury  m^ht  look  to  this  fact  as  a  circumstance  indicating  that 
the  noft  was  intended  as  a  payment. 

The  Judgment  of  the  Court  below  is  in  accordance  with 
(mr  view  of  the  rights  of  the  parties. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  affirmed. 


OASES  A 

ARGUED  AND  DETERMINED 

IN  TUE 

SDPIENE  COURT  OF  THG  STITE  OF  fiEORfiU, 

AT 

ATHENS NOVEMBER  TERM,  1860. 


I'resont— JOSEPH  H.  LUMPKIN, ) 

RICHARD  F.  LYON,      }  Judobb. 
CHARLES  J.  JENKINS, ) 


LITTLETON  vg.  WYNN. 

The  relation  of  landlord  and  tenant  mu8t  exUt,  to  maintain  the  action  of  use  and 
occupation.  That  i»,  there  must  be  a  contract  either  express  or  implied, 
and  it  cannot  be  implied  when  the  possession  is  adverse  to  the  title. 

Action  for  use  and  occupation,  in  Warren  Superior  Court. 
Decision  by  Judge  Thomas  at  the  April  Term,  1860. 

The  record  in  this  case  presents  but  one  question,  which 
•rises  out  of  the  following  state  of  facts,  to-wit : 

William  Littleton,  as  the  Administrator  of  Lucy  Bray, 
deceased,  instituted  an  action  against  Cynthia  Wynn,  to  re- 
eorer  the  sum  of  twelve  hundred  and  fifty  dollars,  for  the 
iUeged  use  and  occupation  of  a  certain  tract  of  land,  with 
the  tenements  and  improvements  thereon,  containing  one 
hundred  and  ninety-one  and  a  half  acres,  adjoining  lands  of 
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Sarah  Hall,  Henry  Wynn,  the  said  Cynthia,  and  otherSi 
from  the  Ist  day  of  January,  1854,  to  the  Ist  day  of  No- 
member,  1858. 

To  this  action  the  defendant  pleaded,  amongst  other  things: 
That  the  plaintiff  before  that  time  did  commence  and  prose* 
oute  an  action  of  ejectment  for  the  land  aforesaid,  against 
Thomas  Wynn,  the  husband  of  defendant,  then  in  life ;  and 

also  for  the  recovery  of  mesne  profits  from  the day  of 

*■ ,  1853;  that  pending  the   action,  Thomas  Wynn 

died,  and  William  Gibson  and  Henry  Wynn,  his  Administra- 
tors, were  made  parties  defendant ;  that  at  the  April  Term, 
1858,  of  said  Court,  the  plaintiff  obtained  a  verdict  against 
said  Administrators  of  Wynn,  for  the  premises  in  dispute, 
as  wellr  as  for  the  rent  of  the  land,  from  the  year  1858  mxlSL 
the  time  of  the  rendition  of  said  verdict ;  that  the  plaintiff 
is  estopped  by  said  verdict  and  the  judgment  thereon,  al- 
though the  plaintiff  wrote  off  from  said  verdict  and  judgment 
the  mesne,  profits  accruing  after  the  death  of  the  said 
Wynn ;  inasmuch  as  this  defendant  went  into  the  possession 
of  the  land,  under  said  Administrators  of  Wynn,  and  oceii- 
pied  the  same  as  their  tenants  at  will,  from  the  death  of  her 
husband  until  the  rendition  of  said  judgment. 

The  plaintiff  demurred  to  this  plea  as  insufficient,  and 
moved  to  strike  the  same  from  the  pleadings  in  the  case. 

After  argument  had  thereon,  the  presiding  Judge  overruled 
the  demurrer  and  motion  of  the  plaintiff,  and  that  decision, 
constitutes  the  error  alleged  in  the  record. 

Wafden  &  Nelms,  for  the  plaintiff  in  error. 

E.  H.  Pottle,  for  defendant  in  error. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

The  demurrer  to  the  plea  was  properly  overruled  in  this 
case,  not  on  the  ground  relied  on,  that  there  had  been  a  for- 
mer recovery  by  the  plaintiffs  against  others  for  the  same  caose 
of  action,  which  is  the  foundation  of  this  suit;  but  because 
the  plea  shows  that  the  possession  of  the  premises,  by  the 
defendant,  for  which  this  action  of  use  and  occupation  is 
brought,  was  adverse  to  the  title  of  the  plaintiff;  and  for 
that  the  action  does  not  lie.     ''The  relation  of  landlord  snd 
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teotant  is  necessary  to  sustain  such  an  action." — Barnes  ^ 
Skinliohter :  14  Geo,  133.  In  other  words,  the  action  de- 
pends entirely  upon  a  contract,  either  express  or  implied — 
express  where  the  parties  have  stipulated  for  the  payment  of 
rent,  or  implied  when  a  contract  is  presumed  from  the  title 
of  the  one  and  the  possession  of  the  other  ;  this  presumption 
of  a  contract  is  rebutted  when  it  appears  that  the  tenant 
does  not  hold  under,  but  adversely  to  him  who  holds  the  title. 
Daring  the  time  the  defendannt  had  the  possession  of  the 
premises,  for  which  this  action  is  brought,  an  action  of  eject- 
ment was  pending  at  the  instance  of  the  plaintiff  against 
the  persons  under  whom  defendant  held,  there  could  not  then 
have  been  a  contract,  either  expressed  or  implied,  between 
these  parties  for  the  use  and  occupation.  The  relation  of 
landlord  and  tenant  did  not  exist  and  the  suit  cannot  bo 
maintained.  In  Birch  V9,  Wright^  1  Q.  li.^  378,  the  same 
being  an  action  for  use  and  occupation,  Ashurst,  J.,  says: 
From  the  6th  of  April,  1785,  to  the  time  of  recovering  in 
the  action  of  ejectment,  in  my  opinion  the  plaintiff  is  pre- 
eladed  from  recovery  in  this  form  of  action,  for  that  would 
be  blowing  both  hot  and  cold  at  the  same  time  by  treating 
the  possession  of  the  defendant  as  that  of  a  trespasser  and 
that  of  a  lawful  tenant  at  the  same  time.  The  plaintiff  can 
not  first  recover  in  ejectment  and  then  for  use  and  occupa- 
tion for  the  time  subsequent  io'jihe  day  of  the  demise  in  such 
ejectment. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court 
that  the  judgment  of  the  Gout  below  bo  afBrmed, 
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GALLOWAY  ct  al.  vn  CAMP. 

When  oa«  i«  arrested  under  Ca.  Sa.  and  given  bond  for  pri«oa  buuad»,  aod 
subsequently  escapes  therefrom,  the  fact  that  the  plan  of  the  prison  bound* 
has  not  been  returned  and  recorded  on  the  Minutes  of  the  Superior  and  lafir. 
rior  Court  as  required  by  the  statute,  doe*  not  nfTect  the  vnliditv  of  the 
bond. 

Debt  in  Walton  Superior  Court.  Tried  before  Judge 
HuTCiiiNS,  at  the  February  Term,  1860. 

There  is  but  one  question  made  by  the  record  in  this  case, 
and  it  arose  out  of  the  following  state  of  facts,  to-wit : 

In  the  year  1842,  prison  bounds  were  laid  off  aroand  the 
common  jail  of  Walton  county,  including  an  area  of  one  hnn* 
dred  acres.  Plats  of  the  survey,  with  a  full  and  minute  de- 
scription of  the  lines,  and  metes  and  bounds,  were  made  ont 
by  the  surveyor.  One  of  the  plats  was  filed  in  the  office  of 
the  Clerk  of  the  Superior  Court.  The  first  was  not  recorded 
on  the  Minutes  of  the  Inferior  Court  until  the  18th  of  May, 
1858.  Thomas  Galloway,  being  arrested  by  the  Sheriff  of 
Walton  county,  by  virtue  of  a  capias  ad  satisfaciendum^  in 
favor  of  Charles  Camp,  executed  his  bond,  with  William  H. 
Goodson,  as  his  security,  to  remain  within  the  limits  of  said 
prison  bounds.  The  conditions  of  the  bond  being  broken  by 
said  Galloway's  transgressing  the  said  bounds,  this  action  was 
brought  by  Camp,  against  Galloway  and  Goodson,  to  recover 
damages  for  a  breach  of  the  bond. 

On  the  trial  of  the  case,  the  plaintiff  introduced  the  ea.sa. 
with  the  arrest  thereon,  and  also  the  bond,  which  was  dated 
the  22d  of  December,  1857,  and  proved  that  Galloway  left 
the  prison  bounds  in  violation  of  his  said  bond. 

The  plaintiff  then  offered  in  evidence  the  two  plats  aforesaid, 
which  were  objected  to  by  defendant's  counsel,  on  the  ground 
"that  in  laying  off  and  recording  the  prison  bounds  the  stat- 
utes had  not  been  complied  with,  and  that  the  bond  was  there* 
fore  void,"  which  objection  the  Court  overruled. 

The  case  being  submitted  to  the  jury,  they  returned  a  ve^ 
diet  for  the  defendant. 

The  counsel  for  plaintiff  then  made  a  motion  for  a  new  trial, 
which  was  granted  by  the  presiding  Judge  at  the  AugoBt 
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Term,  1860,  on  the  ground  that  the  verdict  was  contrary  to 
eyidence. 

This  decision  is  alleged  as  error,  and  the  question  is,  wheth- 
er a  bond  to  keep  within  prison  bounds  is  good,  where  the 
surrey  is  made,  and  a  plat  returned  and  filed  in  the  proper  of- 
ficeSy  but  not  recorded,  until  after  the  bond  is  given. 

Hull  k  Hillykr,  for  plaintiff  in  error. 

Walker  &  McDaxiel,  for  defendant  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

Thomas  Galloway,  one  of  the  plaintiffs  in  error,  having 
been  arrested,  under  a  ca.  «a.,  at  the  instance  of  the  defen- 
dant in  error,  Charles  Camp,  by  the  Sheriff  of  Walton  coun- 
ty, gave  to  the  Sheriff  his  bond,  with  William  II.  Goodson  as 
hui  security,  for  the  purpose  of  obtaining  the  privilege  of  pris« 
on  bounds  as  provided  for  by  the  act  of  22d  December,  1820, 
Cobb  384.  Galloway  subsequently,  while  under  prison 
bounds,  left  the  boundaries  thereof,  and  this  action  of  debt 
was  brought  by  the  defendant  in  error,  for  this  breach  of  the 
bond.  A  plan  of  the  survey  of  the  prison  bounds  as  recorded 
in  the  offices  of  the  Clerk  of  the  Superior  and  Inferior  Courts 
of  Walton  county,  together  with  the  writ  of  ca.  aa.  under 
which  the  arrest  was  made,  the  arrest,  the  bond  for  prison 
bounds  and  the  proof  of  the  escape,  having  all  been  put  in  evi- 
dencee,  the  defendant  in  error  rested  his  case. 

The  plaintiffs  in  error,  defendants  in  the  Court  below,  put 
their  defence  on  the  ground  that  at  the  time  of  the  giving 
this  bond  the  prison  bounds  had  not  been  established  or  laid 
off  in  compliance  with  the  statute ;  that  the  prison  bounds 
were  not  legal  and  the  bond  was  therefore  void.  The  prison 
bounds  in  Walton  were  laid  off  and  established  under  the 
Act  of  22d  December,  1840  ;  Cobb's  Dig.  389. 

The  1st  section  of  that  Act  makes  it  the  duty  of  the  Sher- 
iff, under  the  direction  of  the  Inferior  Court,  at  anytime  they 
may  deem  it  expedient,  to  cause  to  be  laid  off  prison,  bounds, 
in  every  county  in  the  Staty  having  jails,  where  no  bounds 
had  been  previously  laid  off,  m  conformity  with  the  Acts  of 
22d  Dec.  1820,  and  24th  Dec,  1821. 

The  2d  section  authorizes  the  Inferior  Courts  to  re-survey 
or  change  prison  bounds  when  previously  laid  off. 
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The  3d  section  enacts,  "in  all  cases  when  prison  bounds  shall 
be  hereafter  re-surveyed  or  laid  off,  it  shall  be  the  duty  of 
the  Sheriff  to  return  a  plan  of  the  same  to  the  Superior  and 
Inferior  Court  of  the  county,  which  shall  be  entered  on  the 
Minutes  of  each  of  said  Courts,  and  a  duly  certified  copy 
thereof  from  the  Minutes  of  either  of  said  Courts  shall  be  evi- 
dence in  any  of  the  Courts  of  this  State." 

4th  Section  gives  discretion  to  the  Inferior  Court  to  ex- 
tend the  bounds  laid  off  in  an  incorporate  city,  town  or  vil- 
lage, so  as  ''  to  include  not  more  than  one  hundred  acres." 

The  bond  was  executed  on  22d  Dec,  1857 ;  the  plan  of 
prison  bounds  was  not  recorded  on  the  Minutes  of  either  the 
Superior  or  Inferior  Court  at  that  time  nor  until  some  time 
after,  though  the  survey  was  made  in  1842.  Neither  did  the 
record  show  that  the  plan  had  been  returned  by  the  Sheriff, 
or  that  the  survey  had  been  made  under  the  direction  of  the 
Inferior  Court.  For  these  reasons  the  plaintiffs  in  error  con- 
tend that  the  bond  is  void.  We  do  not  think  so.  Whether 
the  prison  bounds  had  been  laid  off  in  compliance  with  the 
Acts  or  not  was  wholly  immaterial ;  by  giving  the  bond,  the 

Elaintiff  in  error  waived  any  or  all  irregularities  that  might 
ave  existed  in  their  being  laid  off  or  established.  The  pre- 
sumption is,  that  they  were  laid  off  and  established  in  terms  of 
the  Act,  and  there  is  nothing  in  the  record  contradicting  that 
presumption.  At  the  time  of  the  arrest,  it  is  true  that  the 
plan  had  not  been  recorded,  though  returned  to  the  Cl^rlCf  hnt 
that  omission  of  the  Clerk  did  not  affect  the  supremacy  of  the 
survey,  or  the  legality  of  the  bounds.  But  allow  that  the 
bounds  were  illegal,  that  could  not  affect  the  bond.  The  plain- 
tiff in  error  had  given  his  bond  that  he  would  not  go  beyond 
those  bounds;  he  violated  that  obligation,  and  it  does  not  now 
lie  in  his  mouth  to  say  that  the  provision  of  which  he  took 
the  benefit  was  illegal. 

JUDGMENT. 

Whereupon  it  is  considered  and  adjudged  by  the  Court  that 
the  judgment  of  the  Court  below  be  affirmed. 
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STEPHENS  vs.  HOPPER. 

S^aod  H.  agreed  to  ttiibmit  mattern  in  iiticiitjon  l)etwecn  them,  to  the  arbitra- 
tron  ol  rertHin  personif  naiiied,  who  ''a>  arliitraturtt  tthould  ^ietlie,  adjudicate 
and  pa«»  ii|ion  the  nibrenaid  veverttl  niuiier!*  in  conlrovertiy.  under  th«  pro* 
vi*ioii!«  and  ret(ulation:»  of  an  Act.  entiiled  an  Act,  to  authorize  persons  to 
•uttuiit  i-oiitroverHie»  to  arhitratiun,"  approved  March  Oih,  1650.  //r/J,  that 
the  award  to  be  good  inu^t  be  ununiniuus,  noiwiihsiaiiding  the  arbitration 
wa»  not  had  until  alter  ihu  pa»{>a^'e  oi'  the  amendatory  Act  of  l'2th  of  De- 
cember. l&oU.  making  the  iigrceuient  of  two  of  the  arbitrators  to  ttie  award, 
ouder  that  Art,  budicient. 

Mo-ion  to  make  an  award  tlicand  judgment  of  the  Court,  in 
Oglethorpe  Superior  Court.  Decided  by  Judge  Thomas,  at 
the  Oc  ober  Term,  18t)0. 

The  question  made  by  the  record  in  this  case,  arose  out  of 
the  following  state  of  facts,  to-wit : 

On  the  3«Jth  of  March,  185W,  John  U.  Stephens  instituted 
his  action  on  the  case,  against  Jonathan  Hopper,  to  recover 
damages  for  slanderous  and  detumatory  wo.  ds,  alleged  to 
have  been  published  by  said  Hopper,  of  and  concerning  said 
Stephens. 

On  the  28th  day  of  March,  18r>9,  the  said  parties,  by  an 
agreement  in  writii  g,  of  that  date,  under  their  hands  and 
seals,  agreed  to  submit  the  matter  in  controversy  in  said  ac- 
tion tdturbitration. 

The  submission  recited  the  pendency  of  the  action^  nnd 
gave,  with  particuhiriiy,  the  words  charged  to  have  been 
spiken  by  defendant  ot  the  plaintiff,  and  then  concluded  as 
follow.^,  that  is  to  say:  ''Upon  all  of  sad  charges,  the  .*^aid 
Jonathan  Hopper  joins  i.^sue,  denying  them  in  whole,  and  in 

Sart.  And  the  said  Jonathan  Hopper,  and  the  said  John  U. 
itephens,  for  the  purpose  of  settling  said  matter  in  a  more 
summary  or  speedy  way  than  the  ordinary  proceedings  at 
Law,  do  he  cby  agree  to  submit,  and  do  hereby  submi',  the 
aforesaid  suit  to  arbitration,  under  the  Act  of  the  Legi^la- 
tare  of  the  State  of  Georgia,  npp  oved  March  the  5ih,  1856, 
entitled  *  An  Act  to  authoi  iaaper.-ons  to  submi?  controversies 
to  arbitration.'  (aSV^^  j'amfhhit  Acta,  1855-ti,  ffUfje  ti22.) 
And  for  the  purposes  of  saiil  arbitration,  the  said  John  U. 
Stephens  doth  seRjct  John  S.  Hubbard,  of  said   county,   and 
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the  said  Jonathan  Hopper  doth  select  George  W.  Mattox,  of 
said  county,  who,  with  John  Eberhart,  of  said  county,  select- 
ed by  the  said  arbitrators,  and  agreed  upon  by  the  said  John 
U.,  and  Jonathan,  shall,  as  arbitrators,  settle,  adjudicate, 
and  pass  upon  the  aforesaid  several  matters  in  controversy, 
under  the  provisions  and  regulations  of  the  aforesaid  Act." 
"In  testimony  whereof,  the  said  John  U.  Stephens,  and 
the  said  Jonathan  Hopper,  have  hereto  set  their  hands  and 
seals,  this  28th  of  March,  1859. 

"JONATHAN  HOPPER,  [Seal.] 
"JOHN  U.  STEPHENS.    [Seal.]" 

On  the  12th  day  of  October,  1860,  a  further  agreement 
was  written  on  the  back  of  said  submission,  a  copy  of  which 
is  as  follows,  to-wit : 

"GEORGIA,  Oglethorpe  County: 

"We,  the  undersigned,  parties  to  the  within  agreement,  do 
hereby  agree  that  the  name  of  James  Jarvis  shall  be  placed 
instead  of  that  of  John  Eberhart  in  said  agreement.  And 
we  further  agree  to  waive,  and  we  do  hereby  waive,  all  in- 
formalities in  this  proceeding,  as  to  appointment  of  time  and 
place  of  meeting,  and  as  to  all  notices  required  by  the  Act 
of  March  5th,  1856,  and  agree  that  the  matters  in  dispute 
between  us,  as  set  forth  in  the  within  agreement,  shall  be 
finally  settled  and  adjudicated  between  us,  this  day,  as  if 
said  Act  of  1856  had  been  fully  complied  with  in  every  "re- 
spect.    Witness  our  hands  and  seals,  Oct.  12th,  1860. 

"JOHN  U.  STEPHENS,    [Seal.] 
"JONATHAN  HOPPER,  [Seal.]" 

On  the  same  day  of  the  last  agreement,  the  arbitrators 
made  the  following  award,  to-wit: 

"We,  the  undersigned  arbitrators,  after  maturely  consider- 
ing all  the  evidence  submitted  to  us  in  the  foregoing  case, 
between  John  U.  Stephens  and  Jonathan  Hopper,  do  make 
the  following  award :  That  said  Hopper  pay  to  said  Stephens 
one  thousand  dollars,  due  at  once,  and  cost  of  the  arbitra- 
tors. 

"JOHN  S.  HUBBARD, 


his 

*  JAMES   X  JARVIS, 

mark 


Arbitrators. 
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'^I  dissent  from  the  above  award,  and  am  willing  that  said 
Hopper  pay  to  John  U.  Stephens  the  sum  of  seven  hundred 
and  fifty  dollars,  and  costs  of  suit. 

'^G.  W.  MATTOX.*' 

Counsel  for  the  plaintiff  moved  to  enter  the  award  on  the 
Minutes,  and  make  it  the  judgment  of  the  Court,  as  an 
award  for  one  thousand  dollars,  and  costs  of  suit. 

Upon  objection  being  made  to  said  motion,  the  presiding 
Judge  overruled  the  motion,  *'on  the  ground  that  the  award 
was  not  unanimous." 

This  decision  is  the  error  complained  of  in  this  case. 

John  T.  Lofton;  J.  D.  Matthews,  and  Hester  &  Aker- 
HAN,  for  plaintiff  in  error. 

E.  C.  Shackelford,  for  defendant  in  error. 
By  the  Court, — Lyon,  J.,  delivering  the  opinion. 

We  agree  with  the  Court  below,  that  the  award  of  the  ar- 
bitrators should  not  have  been  made  the  judgment  of  the 
Court.     The  parties  had  agreed  to  submit  the  matter  in  liti- 

Etion  between  them  "  to  arbitrators,  under  an  Act  of  the 
igislature,  approved  March  oth,  185G,  entitled  "  An  Act 
to  authorize  persons  to  submit  controversies  to  arbitration," 
and  that  the  persons  selected  and  named  in  the  agreement  of 
submission,  should,  **as  arbitrators,  settle,  adjudicate,  and 
pass  upon  the  aforesaid  several  matters  in  controversy  under 
the  provisions  and  regulations  of  the  aforesaid  Act."  Under 
this  submission,  the  arbitrators  were  to  be  governed  in  their 
deliberations,  and  to  return  their  awards  according  to  the 
stipulations  and  provisions  of  that  Act.  All  of  its  provis- 
ions and  requisitions  were  made  a  part  of  the  agreement  of 
submission,  as  much  as  if  each  one  had  been  distinctly  writ- 
ten out  and  signed  by  the  parties,  and  a  material  departure 
:herefrom,  by  the  arbitrators,  would  render  the  award  void. 
Dne  of  the  essential  requisites  to  the  validity  of  the  award, 
mder  that  Act,  according  to  the  construction  of  this  Court, 
a  SmUh  va,  Walden,  26  Ga^  249,  is,  that  the  award  must 
»e  agreed  to  by  the  whole  of  the  three  arbitrators.  Una- 
limity  was,  therefore,  as  essential  to  the  suflBcicncy  of  the 
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award  as  if  it  had  been  so  stated  in  the  agreement — that  was 
the  agreement — and  as  the  award  was  not  agreed  to  by  mil 
the  arbitrators,  it  was  properly  rejected. 

But  it  is  claimed  that  the  parties,  by  referring  again  to 
the  Act  of  1856,  in  the  modified  agreement  of  12th  October, 
1860,  after  that  Act  had  been  amended  by  the  Act  of  12th 
December,  1859,  making  the  concurrence  of  two  of  the  arbi- 
trators sufficient  to  make  the  award  good,  intended  that  the 
Act  of  1856,  as  amended,  i^hould  govern  and  control  the 
deliberations  and  award  of  the  arbitrators,  and  that  the  award 
was  good  under  that  Act  as  amended.  We  do  not  think  so. 
The  reference  marks  more  distinctly  the  intention  of  the  par- 
ties, that  the  award  should  be  made  in  accordance  wiih  all 
the  requirements  of  the  Act  of  1856,  save  only  in  such  mat- 
ters as  they  expressly  waive  by  the  latter  agreement.  That 
the  Act  of  1856  was  amended,  does  not  affect  the  agreement: 
it  remains  as  it  was  made,  and  a  change  of  the  Law  does  not 
alter  it. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Conrt, 
that  the  Judgment  of  the  Court  below  be  affirmed. 
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L  It  is  oot  oeceMary  to  the  validity  of  a  graot  of  land  from  the  State  of  lieor- 
yia,  that  there  should  be  a  rei-ital  in  the  grant,  that  the  Surveyor  ot  the  county, 
wherein  the  land  \n  situated,  had  advertised  his  survey  of  the  premises  grant- 
ed, ac(u>rdinfr  to  law. 

2l  In  an  action  to  try  the  title  to  real  estate,  tietween  parties  both  of  whom 
claim  til l«  by  grant  from  the  Stale  ol  (jeorgia,  a  grant  will  not  be  held  in- 
▼olv«d.  because  it  conveys  to  one  person,  more  than  one  thousand  acres  of 
land. 

3.  A  deed,  for  land,  more  than  thirty  years  old.  found  in  the  proper  custody, 
accompanying  other  deeds,  together  constituting  a  chain  of  title,  and  frtfts  from 
all  suspicious  appearances,  is  admissible  in  evidence  without  proof  of  exe- 
CDilun. 

4.  An  exemplified  copy  (conforming  to  the  provisions  of  the  Act  of  Congress) 
of  a  testamentnry  paper,  executed,  published,  probated  and  recorded  aa  a 
last  Will  and  Tehtament.  in  the  Slate  of  Maryland,  may  be  a  good  muni- 
ment o(  title  to  real  estate  in  Georgia,  even  though  the  Will  was  neither  pro- 
bated, nor  recorded  in  this  Slate. 

Ejectment  in  Hart  Superior  Court.  Tried  before  Judge 
TnoMAK,  at  the  September  Term,  1860. 

This  was  an  action  of  Ejectment  instituted  in  the  Superior 
Court  of  Hart  county,  in  favor  of  John  Doe,  on  the  demise  of 
Barnabas  J.  Dooly,  Executor  of  William  Dooly,  deceased, 
against  Richard  Roe,  casual  ejector,  and  William  McCurley, 
tenant  in  posscssioti,  to  recover  a  "tract  of  land  lying  in  said 
eonniy  of  Hart,  on  the  north  side  of  Lightwood  Log  Creek, 
containing  seven  hundred  acres,  more  or  l^ss,  being  the  tract 
of  land  granted  in  the  year  1836,  to  Daniel  Boatright.*' 

Pending  the  action,  William  T.  Yanduzer,  Administrator 
of  Ira  Christian,  deceased,  was  regularly  made  co  defendant. 

The  action  was  commenced  on  the  26th  of  August,  1856. 

On  the  trial  of  the  case  in  the  Court  below,  the  following 
testimony  was  adduced,  to-wit : 

Evidence  for  the  Plaintiff. 

A  grant,  for  the  premises  in  dispute,  to  Daniel  Boatright, 
dated  17th  December,  1836. 

A  deed  from  Boatright  to  William  Dooly  for  the  premises 
in  dispute,  dated  14th  of  November,  1840. 


504  SUPREME  OOUBT  OF  GEORGIA. 

Dm  Jl  el  vs.  Roe. 

The  Will  of  William  Dooly,  deceased,  and  Letters  Testar 
mentary  issued  to  said  Barnabas  J.  Dooly,  as  Execator 
thereof. 

The  plaintiff  also  introduced  several  witnesses,  whose  tes- 
tTmony  made  out  his  case  and  then  he  rested. 

Evidence  for  the  Defendant. 

A  copy  grant  (used  as  the  original  by  consent)  to  Isaac 
Briggs,  for  five  thousand  three  hundred  acres  of  land,  dated 
the  17 th  of  January,  1787. 

Counsel  for  plaintiff  objected  to  this  grant  as  evidence,  be- 
cause it  issued  for  more  land  than  the  law  allowed — ^because 
it  did  not  show  the  name  of  chain  carriers,  and  because  it  did 
not  appear  that  the  survey  was  advertised. 

The  Court  overruled  the  objection,  and  admitted  the  grant. 

The  defendant  also  introduced  the  surveyor,  F.  B.  Hodges, 
a  plot  made  by  him  pursuant  to  the  survey,  and  some  other 
testimony  applying  the  grant  to  the  premises  in  dispute,  and 
then  the  defendant  rested. 

The  plaintiff  then  introduced  six  witnesses,  whose  testimo- 
nj  is  not  given  in  the  record,  and  which  the  defendant  met 
1)y  the  testimony  of  ten  witnesses  and  several  leases,  and  rent 
notes,  none  of  which  is  given  in  the  record. 

The  defendant  introduced  a  deed  from  Isaac  Brings  to 
Thomas  Smythe,  for  the  premises  in  dispute,  dated  6th  of 
March,  1793. 

The  defendant  offered  a  deed  from  Joseph  W.  Patterson, 
Edward  Patterson,  and  George  W.  Patterson  to  the  heirs 
general  of  Ira  Christian,  deceased,  which  deed  purported  to 
have  been  made  in  the  city  of  Baltimore,  in  the  State  of  Ma- 
ryland. It  was  signed  by  David  Stewart  and  John  Stewart 
as  witnesses.  David  Stewart  certified  on  the  back  of  the 
deed  that  he  was  a  Commissioner  of  Deeds  for  the  State  of 
Georgia,  appointed  according  to  law,  and  that  Joseph  W.  Ed- 
ward and  George  W.  Patterson  came  before  him,  and  ac- 
knowledged the  execution  of  the  deed  for  the  purposes  there 
m  mentioned,  as  their  voluntary  act  and  deed.  The  deed  was 
recorded  9th  of  September,  lo57. 

This  deed  was  objected  to  by  counsel  for  plaintiff,  but  the 
objection  was  overruled.  The  ground  of  the  objection  is  not 
stated  in  the  record. 
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The  defendant  also  offered  a  deed  from  Henry  Patterson  to 
George  Patterson,  conveying  all  the  interest  in  the  land  in 
dispute,  to  which  said  Henry  was  entiiled  under  the  Will  of 
his  father,  William  Patterson,  dated  the  Iflth  of  June,  1837- 
The  deed  was  attested  by  but  one  witness,  to-wit:  David 
Stewart.  The  hand- writing  of  David  Stewart  was  proved  by 
the  depositions  of  Charles  F.  Mayer,  to  which  the  deed  was 
attached.  The  deed  was  objected  to,  on  the  ground  that 
there  was  but  one  witness  to  it,  and  because  the  hand- 
writing of  the  maker  of  the  deed  was  not  proved.  The  ob- 
jection was  overruled  and  the  deed  admitted. 

The  defendant  offered  in  evidence,  an  exemplified  copy  of 
the  Will  of  William  Patterson,  deceased,  with  the  probate 
thereof  taken  from  the  records  of  the  proper  Court  in  the 
county  of  Baltimore,  and  State  of  Maryland,  and  duly  certi- 
fied as  an  exemplification  from  another  State.  Counsel 
for  the  plaintiff  objected  to  the  exemplification,  on  the  ground 
that  the  Will  had  never  been  recorded  in  Georgia. 

The  objection  was  overruled,  and  the  exemplification  ad- 
mitted. 

The  defendants  then  offered  in  evidence  a  deed  from  Thom- 
as Smy  the  to  William  Patterson,  for  the  land  in  dispute,  dat- 
ed the  9th  of  May,  1793,  and  atteste<l  by  George  Salmon  and 
George  Gould  Presbury  as  witnesses.  The  deed  was  attach- 
ed to  interrogatories  and  exhibited  to  Randall  H.  Moale  and 
Nathan  Williams,  who  testified  that  Salmon  and  Presbury, 
the  witnesses  to  the  deed,  were  both  dead  ;  and  that  they  had 
seen  Presbury  write,  and  knew  the  signature  of  Salmon  from 
his  being  a  Justice  of  the  Peace,  a  merclmnt,  and  President 
of  a  Bank  in  the  (^ity  of  Baltimore  ;  that  they  are  acquainted 
with  the  hand-writing  of  said  Salmon  and  Presbur}"^,  and  be- 
lieve their  signatures  to  the  deed  to  be  their  genuine  hand- 
writing. 

The  deed  was  objected  to  because  the  witnesses  did  not 
swear  that  they  had  ever  seen  Salmon  write,  nor  did  they  give 
any  other  lawful  means  of  knowing  his  hand-writing,  and  be- 
cause the  signatures  of  the  maker  of  the  deed  was  not  proven. 

The  Court  overruled  the  objection  and  admitted  the  deed. 

The  defendant  also  introduced  a  bond  for  titles  to  the  land 
m  dispute  from  Thomas,  agent  of  the  Pattersons,  to  Chris- 
tian, dated  26th  of  November,  1851 ;  also  a  Power  of  Attor- 
ney from  the  Pattersons  to  said  Thomas,  and  introduced  two 
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t^her  witnesses,  whose  testimony  is  not  stated  in  the  reeordy 
and  then  closed. 

The  Court  charged  the  Jury,  amongst  other  things,  ^  that 
the  grant  from  the  State  of  Georgia  to  Isaac  Brigffs,  although 
it  was  for  5,800  acres  of  land,  and  although  it  (did  not  give 
the  names  of  the  chain  carriers  or  show  that  the  survey  waa 
ever  advertised,  was  a  good  grant,  and  conveyed  to  Isaae 
Briggs  a  good  title  to  the  land  embraced  in  it,  provided  the 
tame  had  not  been  previously  granted  by  the  State." 

The  Jury  returned  a  verdict  in  favor  of  the  defendant. 

Counsel  for  the  plaintiff  then  moved  for  a  new  trial  of  aaid 
ease  on  the  following  grounds,  to-wit : 

1.  Because  the  Court  erred  in  admitting  the  grant  from  the 
State  of  Georgia  to  Isaac  Briggs,  over  the  objection  urged 
thereto  by  counsel  for  plaintiff. 

2.  Because  the  Court  erred  in  admitting  the  deed  from  Pat- 
terson to  the  heirs  of  Christian. 

8.  Because  the  Court  erred  in  admitting  the  deed  fron 
Henry  Patterson  to  George  Patterson. 

4.  BecHuse  the  Court  erred  in  admitting  the  exemplified 
copy  of  William  Patterson's  Will,  over  the  objection  of  plain- 
tiff's counsel. 

5.  Because  the  Court  erred  in  admitting  the  deed  from 
Smythe  to  Patterson,  and  the  evidence  of  Moal  and  Williams 
relative  to  the  name. 

6.  Because  the  Court  erred  in  charging  the  jury,  as  here- 
in before  stated. 

The  presiding;  Judge  overruled  the  motion  and  refused  the 
new  trial,  and  that  decision  is  the  error  alleged  in  the  record 
in  this  case. 

RoBbRT  MiLLiCAN  and  Washdbn  &  Nblens,  for  the  plain- 
tiff in  error. 

Hunter  &  Akkman,  for  the  d^-fcndants  in  error. 

By  the  Court. — Jknkins,  J.,  delivering  the  opinitm. 

The  Ist  and  6fh  exceptions  appearing  in  the  record  before 
the  Court  depend  upon  the  same  quef«tion,  vis :  the  validity 
of  the  grant  from  the  State  of  Georgia  to  Isaac  Brifqjrt.  The 
objection  to  the  admissibility  of  the  document  aa  evidence,  did 
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not  rest  upon  the  fact  that  a  copy  was  offered.  That  was  a 
matter  of  consent,  the  original  being  present,  and  probably 
too  maoh  mntilated  for  convenient   use. 

1.  Plaintiff  in  error  presents  three  objections  against  the 
▼alidity  of  the  grant.  First,  that  it  does  not  appear  on  the 
face  of  the  grant  that  the  survey  had  been  advertised  accord- 
ing to  Law.  We  do  not  hold  that  a  recital  in  the  grant  of 
the  advertisement  of  the  survey,  according  to  Law,  is  neces- 
sary to  its  validity.  The  Act  of  the  22d  February,  1785, 
which  requires  the  advertisement,  provides  chat  '^  no  grants 
■hall  be  signed  till  the  survey  has  been  advertised  by  the 
Surveyor  of  the  County,  at  least  three  months,  after  it  ha» 
been  recorded  by  the  said  County  Surveyor,**  It  is  directory 
to  the  Surveyor  and  to  the  Governor,  who  is  to  *^$ign'^ 
grants.  It  is  to  be  presumed,  in  reference  to  each  grarit 
*^9igned^**  that  the  Governor,  before  signing,  required  evi- 
dence that  the  Surveyor  had  performed  this  duty.  It  may 
be  questioned,  moreover,  whether  the  2d  section  of  the  Act 
of  18th  of  February,  1786,  which  repeals  so  much  of  the 
before  mentioned  Act  as  requires  the  Surveyor  to  record 
anrveys  made  in  his  office,  does  not  dispense  also  with  the 
advertisement,  which  he  was  required  to  make  ^^  after  it  (the 
■urvey)  hoe  been  recorded  by  the  Surveyor^  ^c.  But,  inde- 
pendently of  this  last  view,  we  think  the  objection  untenable. 

The  second  objection,  that  the  names  of  the  chain-carriers 
do  not  appear  upon  the  plat,  was  waived  upon  the  discovery 
that  the  act  requiring  this  was  passed  after  the  date  of  the 
grant  in  question. 

2.  The  second  objection  to  the  validity  of  the  grant  in 
question,  was  most  strongly  urged,  and  is  certainly  the  most 
•erioQS,  viz:  That  this  grant  was  issued  for  five  thousand 
three  hundred  acres,  whereas  the  Law  provides  that  'Uhe 
quantity  of  land  granted  and  sold  to  any  one  person,  shall 
not  exceed  one  thousand  acres.'*  It  is  a  matter  of  public 
notoriety,  that  during  the  operation  of  the  above  restrictive 
elauae,  it  was  the  custom  of  the  Governors  of  the  State,  to 
issue  grants  for  quantities  of  land  larger  than  one  thousand 
aeres.  Previous  to  the  Act  of  December  24,  1836,  the  Gov- 
eraor,  by  authority  of  Law,  exercised  not  only  Executive 
power  in  issuing  Grants,  but  also  appellate  Judicial  power 
Vdienayar,  by  caveat,  the  applicant's  right  to  a  grant  was  con- 

These  considerations  suggest  the  probability,  that 
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the  practice  of  iBSuing  grants  for  quantities  exceeding  one 
thousand  acrct*,  (in  seeming  violation  of  the  above  quoted 
provision  of  the  Act  of  1783)  rested  upon  aome  authorita- 
tive, contemporaneous  construction  of  the  whole  Law  govern- 
ing grants,  upon  head-rights  and  bounties.  Even  at  this  re- 
mote day,  we  can  see  reasons  which  may  have  led  to  such 
construction.  It  is  apparent  from  a  perusal  of  the  numerous 
Acts  relative  to  head  rights,  from  the  year  1777  to  the  end 
of  that  century,  (see  Cobb's  Digest,  pp.  660  to  675,)  inclu- 
sive, that  ;rreat  precision  of  language  was  not  used  in  all 
cases.  *'  Grants  "  and  ^'land  granted,*'  are  sometimes  spoken 
of  when  the  context  clearly  shows,  that  the  language  used  is 
applied  to  cases  wherein  the  procedure  had  not  gone  beyond 
the  isttue  of  a  warrant,  or  at  most  the  making  of  %  survey 
under  it.  On  p»ge  667,  such  tract  or  tracts  of  land  as  the 
Justices  of  the  County  ''shall  think  fit  to  grants*'  are  spo- 
ken of.  And  again,  on  page  660,  those  Justices  are  referred 
to  as  having  ''met  and  convened  for  the  purpose  of  granting 
lands."  Now,  their  powers  never  extended  beyond  the  issue 
of  warrants  for  the  survey  of  lands,  preparatory  to  the  issue 
grants  by  the  Governor,  and  the  holding  of  Courts  to  try  ca- 
veats. They  never  granted  lands.  It  is  worthy  of  note, 
also,  that  the  first  instance  above  cited,  of  the  improper  use 
of  the  word  '^ grant/*  occurs  in  the  same  act  which  contains 
the  restrictive  clause  here  relied  upon.  The  restriction  is  a 
proviso  to  the  first  section  of  the  Act  of  1783,  (p.  665,) 
which  authorizes  each  male  citizen  to  take  up,  free  of  charge, 
(except  fees)  on  his  own  account,  two  hundred  acres,  and  then 
to  purchase  at  a  stipulated  price,  fifty  acres  for  every  head 
right  in  his  family.  It  is  clear,  then,  that  the  proviso  was 
intended  as  a  restriction  upon  the  privilege  of  the  cifcisen, 
not  upon  the  granting  power  of  the  Executive.  It  was  m 
limitation  of  the  number  of  acres  for  which  a  warrant  of  sur- 
vey might  be  issued.  It  has  been  argued,  that  the  surrey 
must  conform  in  quantity  to  the  warrant,  and  the  grant  to  the 
survey ;  and  that,  therefore,  the  limitation  put  upon  the  war- 
rant, is,  in  effect,  a  limitation  upon  the  grant.  Not  neces- 
sarily, as  we  shall  see.  Those  warrants  of  survey,  after 
having  been  located,  and,  I  believe,  before  location,  were 
transferable,  as  is  recognized  by  the  5th  section  of  the  Aot 
of  June  7,  1777— p.  662.  What,  then,  would  prevent  ths 
transferee  of  several  warrants  located,  or  unlocated,  to  hftM 
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•  consolidated  survey  and  plat  of  them,  and  a  grant  in  hia 
own  name,  provided  he  adduced  satisfactory  evidence  that  the 
original  warrants  had  been  fairly  and  legally  issued  and  trans- 
ferred. 

By  the  Act  of  25th  December,  17i^,  the  Legislature  pro- 
hibited the  renewal  of  transferred  warrants,  and  the  survey 
of  land  under  them,  or  such  of  them  as  bore  date  anterior  to 
a  day  specified.  This  Act  would  seem  to  introduce  a  new 
rule  to  abolish  the  practice  of  consolidating  grants,  but  it  wae 
passed  subsequent  to  the  date  of  the  Grant  before  us. 

This  precise  question  was  considered,  and  decided  by  tbc- 
Supreme  Court  of  the  United  States  in  the  case  of  Patterson 
V9,  Wynn,  11th  Wheaton  380.  We  concur  in  the  view  taken 
in  that  case.  This  Court  also,  in  the  case  of  Burkhaher  va. 
Edwards,  16  Geo.  693,  recognized  arguendo,  an  existing 
practice  of  consolidating  lands  previously  granted^  and  taking 
a  new  grant  for  the  whole. 

We,  therefore,  find  no  error  in  any  ruling  of  the  Conrt 
teaching  this  Grant. 

It  appears  from  the  Bill  of  exceptions,  that  the  defendant 
in  the  Court  below  put  in  evidence  a  deed  from  Isaac  Briggs, 
the  grantee,  to  Thomas  Smith,  which  was  not  objected  ta 
He  next  offered,  in  evidence,  a  deed  from  Thomas  Smith  to 
WiUiaui  Patterson,  dated  19th  May,  1793,  upon  the  depo- 
sitions of  one  Moule  and  one  Williams,  showing  that  the 
sabscribing  witnesses  to  the  deed  were  dead,  and  affording 
some  evidence  as  to  their  signatures  as  such  witnesses.  Plain- 
tiff below  objected,  first,  because  the  witnesses  did  not  testify 
to  a  knowledge  of  the  hand  writing  of  both  subscribing  wit- 
nesses to  the  deed;  and,  secondly,  because  the  hand- writing 
of  the  grantor  was  not  proven.  The  testimony  offered  suffi- 
ciently proves  the  hand-writing  of  one  of  the  subscribing 
witnesses,  if  not  of  both.  Neither  witness  examined  testi- 
fies to  having  seen  the  subscribing  witness,  Sulmore,  write, 
but  both  testify  to  their  familiarity  with  his  signature  as  Pres- 
ident of  a  Bank,  and  as  a  Justice  of  the  Peace,  and  profese 
to  know  his  hand  writing  and  signature.  We  incline  to  think 
the  proof  of  execution  was  sufficient  to  carry  the  deed  to  the 
Jury.  •  But  we  affirm  the  Judgment  of  the  Court,  admitting 
this  deed  in  evidence,  on  the  ground  that  it  was  more  than 
thirty  years  old,  and  waa  found  in  the  proper  custody,  accom- 
paojriog  other  deeds,  together  constituting  a  cbain  of  title. 


600    8UPBBMS  COURT  OF  GSOBGIA.  i,  .. , 

^,  d«.ii.;ii  if 
Doe  €i  al  vs.  Roe. 


This,  in  the  absence  of  any  suspicious  appearances  upon  ita 
fiM^,  made  it  admissible  without  proof  of  execution.  In  audi 
a  case,  the  Law  presumes  every  thing  necessary  to  its  admia* 
sion. 

4.  Defendant  in  the  Court  below  offered,  in  evidenoe,  an 
exemplification  of  the  last  Will  and  Testament  of  William 
Patterson,  and  plaintiff  objected,  on  the  ground  that  the 
Will  had  never  been  admitted  to  probate  and  record  in  the 
State  of  Georgia.  The  objection  was  overruled,  and  plain- 
tiff's counsel  excepted. 

This  document  does  not  appear  in  the  brief  of  evidenoe» 
but  in  the  bill  of  exceptions,  the  counsel  of  plaintiff  in  error 
states  that  it  ''was  admitted  to  probate  and  record  in  the 
county  of  Baltimore,  State  of  Maryland,"  and  that  it  ''was 
duly  certified  as  an  exemplification  from  another  State.*' 

Upon  this  statement,  (not  having  an  inspection  of  the  pa- 
per,) we  cannot  escape  the  conclusion  that  this  exemplified 
copy  would  be  received  in  evidence  by  the  Courts  of  Mary- 
land, as  a  muniment  of  title.  The  Act  of  Congress  on  this 
subject,  provides  that  such  papers  "shall  have  such  faith  and 
credit  given  them  in  every  Court  within  the  United  States,  as 
they  have,  by  Law  or  usa^e,  in  the  Courts  of  the  State  from 
whence  the  same  are  or  shall  be  taken."  Hence,  it  results 
that  probate  and  record  in  Georgia,  was  not  necessary  to 
make  this  Will  evidence  as  a  muniment  of  title  to  real  estate 
in  Georgia,  and  the  objection  was,  therefore,  not  well  taken. 

Other  deeds  were  offered,  bringing  the  chain  of  title  down 
to  the  defendant's,  and  objected  to  on  divers  grounds,  and  the 
Judgment  of  the  Court,  overruling  each  objection,  is  excepted 
to. 

We  deem  it  unnecessary  to  consider  these  exceptions,  b»> 
cause,  even  if  we  should  find  error  in  any  of  these  rulings 
we  could  not,  for  that  cause,  set  aside  the  verdict  and  ordar  a 
-  new  trial. 

The  plaintiff,  below,  put  in  evidence  a  grant  from  the  Stain 
of  Georgia,  executed  in  the  year  1836,  as  the  foundation  of 
his  title.  It  was  a  legitimate  defence  for  the  defendant  la 
show  title  out  of  the  plaintiff.  This  he  did  effectually,  h^ 
showing  that  the  State  of  Georgia  had  granted  the  aamelaaia 
to  Isaac  Briggs  in  the  year  1787,  and  by  adducing  title  ftnn 
Briggs  to  the  devisees  of  Patterson,  bringing  this  chain  ef 
title  regularly  down  to  a  late  day,  and  thus  rebatting  allpi^ 
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mmptions  of  escheat,  or  forfeiture  of  the  lands  by  the  first 
Grantee  or  his  assigns.  The  result  is,  that  the  evidence  which 
we  have  adjudged,  properly  admitted,  shows  title  under  the 
older  grant  in  the  deviseee  of  Patterson,  and,  therefore, 
■hows  title  out  of  the  plaintiff. 

The  Judgment  of  the  Court  below  is  affirmed. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  affirmed. 


JOHNSON  vs.  REESE. 

The  provisions  of  the  Judiciary  Act  of  1700.  making  it  the  duty  of  a  Sheriflf  to 
advertise  his  sale  of  propt* rty  »eized  under  execution,  in  three  of  the  moat 
public  places  in  the  county,  has  not  been  repealed  by  subsequent  legislation, 
bat  it  still  of  force,  and  if  he  neglects  to  perform  this  duty,  and  injury  results 
therefrom,  he  is  liable  therefor,  to  the  extent  of  the  damages  sustained. 

Trespass  on  the  case,  in  Glasscock  Superior  Court.  De- 
daion  on  Demurrer  to  plaintiff*s  declaration,  made  by  Judge 
Thomas  W.  Thomas,  at  the  August  Term,  1860. 

Asa  Johnson  instituted  his  action  in  Glasscock  Superior 
Court,  against  Augustus  C.  Reese,  alleging:  That  on  the  Ist 
day  of  January,  1858,  in  said  County,  he  was  lawfully  seized, 
M  of  his  own  right,  of  a  tract  of  land  containing  200  acres, 
more  or  less,  adjoining  lands  of  Thomas  Dickerson,  Jerusha 
Kent,  and  others;  that  the  defendant,  under  color  of  the  of- 
fioe  of  Sheriff  of  said  County,  did  seize  and  sell  the  same 
without  lawful  authority,  to  the  damage  of  the  plaintiff 
ime  thousand  dollars ;  that  the  defendant  put  up  and  sold  said 
hud  to  the  highest  bidder,  without  leaving  notice  with  the 
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plaintiff  of  the  levy  thereon ;  and  did  sell  said  land  befinw 
the  Court-house  door,  on  the  first  Tuesday  in  July,  1868, 
without  advertising  said  sale,  according  to  Law  in  such  eam^ 
made  and  provided;  that  no  notice  of  said  sale  was  given,  id 
the  said  county  of  Glasscock;  that  when  and  after  said  limd 
was  exposed  to  sale,  the  same  was  knocked  off  to  one  Edward 
A.  Brinkley,  against  the  protest  of  the  plaintiff,  for  four  hun- 
dred dollars,  when  it  was  really  worth  one  thousand  dollars, 
and  would  have  sold  for  said  sum  of  one  thousand  dollars,  if 
legal  notice  of  said  sale  had  been  given;  that  after  said  amle, 
and  pursuant  thereto,  the  defendant  did  turn  the  plaintiff^ 
with  his  family,  out  of  the  possession  of  said  land,  and  placed 
the  said  Brinkley  in  possession  of  the  same,  together  with 
the  crop  on  the  land  which  had  been  planted  and  cultivated 
by  the  plaintiff,  and  which  was  worth  the  sum  of  five  hun- 
dred dollars ;  by  means  of  all  which,  the  plaintiff  and  his 
family  were  deprived  of  a  home,  and  were  exposed  to  the  in- 
clemency of  the  weather,  and  by  which  the  plaintiff  was  dam- 
aged one  thousand  dollars. 

To  this  declaration  the  defendant  filed  a  demurrer,  on  the 
grounds — 

1st.  Because  the  declaration  contains  no  cause  of  action. 

2d.  Because  the  declaration  does  not  allege  any  cause  of 
action,  or  show  that  the  plaintiff  suffered  any  damage  or  in- 
jury prior  to  the  commencement  of  his  said  suit. 

od.  Because  it  was  not  necessary  to  the  legality  or  validity 
of  the  sale  of  the  land,  that  notice  of  the  levy  should  have 
been  given  to  the  plaintiff,  or  that  notice  of  the  sale  should 
have  been  given  at  three  of  the  most  public  places  in  the 
county  of  Glasscock,  and  that  the  sale  of  the  land  was  valid. 

After  argument  had  thereon,  the  presiding  Judge  sus- 
tained the  demurrer,  and  dismissed  the  plaintiff's  action,  and 
it  is  to  reverse  that  decision,  that  the  writ  of  error  in  thii 
case  is  prosecuted. 

E.  II.  Pottle,  for  the  plaintiff  in  error. 

Wasden  k  Nelms,  for  the  defendant  in  error. 

By  the  Court. — ^Lyon,  J.,  delivering  the  opinion. 

The  defendant,  as  Sheriff  of  the  county  of  Glasscodti 
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seised  and  sold  a  tract  of  land,  as  the  property  of  the  plain- 
tiff, under  execution,  but  failed  to  advertise  the  sale  in  three 
of  the  most  public  places  in  the  county,  as  required  by  the 
Judiciary  Act  of  1790.  {Cobh\  y>/V/.,  509.)  This  action 
wae  brought  by  the  plaintiiT,  against  the  defendant,  to  re- 
cover damages  sustained  by  means  of  such  neglect  of  duty. 
Od  the  hearing,  the  Court  below  awarded  a  non-suit,  to  which 
plaintiff  excepted.  And  the  only  question  fur  our  considera- 
tion is,  whether  the  provision  of  the  Act  of  1799,  reft^  red  to 
above,  has  been  repealed  by  subsequent  legislation,  either  ex- 
pressly or  by  implication  'i  If  it  has,  then  the  judgment  of 
non-suit  was  properly  awarded ;  if  not,  the  judgment  was 
erroneous. 

It  is  conceded  that  the  identical  question  made  in  this  case, 
was  fully  discussed,  and  actually  decided,  by  this  Court  in 
Johnson  vs,  Iteese^  (same  parties,  though  a  different  case.)  28 
Ga,^  355  ;  but  it  is  urged  by  counsel  that,  while  this  is  true, 
the  question  made  here  now  was  not  really  in  that  case,  or 
rather  the  judgment  of  the  Court  there  did  not  at  all  depend 
on  this  question.  And  we  agree  with  the  counsel,  that  the 
real  question  in  that  case — which  was,  whether  the  purchaser, 
at  the  sale,  got  a  title  to  the  land  or  not — had  nothing  to  do 
with  the  adjudication  of  the  one  before  us  now,  and  the  adju- 
dication of  this,  at  that  time,  was  unnecessary,  and  really 
not  before  the  Court.  Hence,  we  do  not  feel  concluded  by 
it,  but  shall  decide  the  question  precisely  as  if  it  was  made 
DOW  for  the  first  time. 

The  provision  of  the  Act  of  1799,  on  which  this  action  is 
foanded,  is  in  the  following  words : 

'^No  sales  in  future  shall  be  made  by  the  Sheriff  of  prop- 
erty taken  under  execution,  but  on  the  first  Tuesday  in  each 
Qonth,  and  between  the  hours  of  ten  and  three  in  the  day; 
nd  it  shall  be  the  duty  of  the   Sheriff  to  give  thirty  days 
otice  in  one  of  the  public  gazettes  of  the  State  of  all  sales 
f  land  and  other  property  executed  by  him,  and  also  adver- 
se the  same  in  three  of  the  most  public  places  in  the  county 
here  such  sales  are  to  be  made,   and  shall  give  a  full  and 
)mpletc  description  of  the  property  to  be  sold/'  &c. 
The  Act  of  1839  {Cobb,  286)  requires  the  Sheaiff  and 
;her  officers  to  keep  in  their  respective  offices  a  regular  file 
*  the  newspaper  in  which  they  may  advertise  the  notices  re- 
lired  by  Law  to  bo  advertised,  but  no  change  of  advertising 
made. 
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The  next  Act  on  the  subject,  to  which  we  are  referred,  is 
an  Act,  entitled,  ^*  An  Act  to  authorize  and  require  the  Sheriff 
Ac,  to  advertise  in  certain  newspapers.'*  Approved  Febr»> 
arj  22d,  1850,  by  which  it  is  enacted : 

*^That  the  Sheriffs,  &c.,  are  hereby  authorized  and  required 
to  advertise  their  sales,  &c.,  in  some  newspaper  published  in 
their  counties  respectively ;  and  if  there  be  no  such  paper 
published  in  the  county,  then  in  the  nearest  newspaper  nmT- 
ing  the  largest,  or  a  general  circulation  in  the  county.*' 

By  the  Act  of  1799,  the  Sheriff  was  required  to  gvn 
thirty  days  notice  in  some  public  gazette  of  the  State.  The 
Sheriff,  by  that  Act,  could  have  complied  with  the  Law  by  a 
publication  of  his  sales  in  any  newspaper  of  the  State, 
whether  a  single  copy  was  taken  in  the  county  or  not.  The 
object  of  the  advertisement  was  to  give  publicity  to  the  sale, 
80  that  the  competition  might  be  as  large  as  possible,  they 
benefitting  both  the  debtor  and  creditor  in  the  sale  of  toe 
property.  The  provision  of  the  act  of  1799  did  not  acoom- 
plish  that  object,  or  at  least  it  might  be  complied  with  by  the 
Sheriff,  and  the  object  of  the  Law  not  attained.  The  Act  ef 
1850  was  intended  to  remedy  that  defect,  and  the  only  change 
made  by  that  Act  was  as  to  the  newspaper  in  which  the  ne- 
tice  was  to  be  given,  all  the  other  provisions  of  the  Act  re- 
maining of  force. 

The  next  Act  on  this  subject,  and  the  one  which  is  relied 
on  by  counsel  for  defendant,  as  repealing,  by  implication,  the 
provisions  of  the  Act  of  1799,  requiring  advertisements  el 
the  three  most  public  places  in  the  county,  is  that  of  1  *  52, 
entitled,  ^^An  Act  to  regulate  the  ad»*ertising  of  (Jbrkt^ 
Sheriffs  and  other  State  and  county  officeriy'*  ^c.  Approved 
January  22d,  1852. 

Section  1  enacts,  '^That  from  and  after  the  passage  of  this 
Act,  the  Clerks,  Sheriffs  and  other  State  and  county  offioen 
of  the  State  of  Georgia  shall  be  authorized  and  empowered 
to  publish  their  advertisements  in  any  newspaper  they  may 
select,  having  a  general  circulation  in  their  respective  coea* 
ties  or  districts." 

Section  2,  general  repealing  clause. 

The  only  effect  of  this  Act  was,  to  repeal  the  provision  of 
the  Act  of  1850,  that  required  the  advertisements  to  be 
made  in  a  newspaper  published  in  the  county  where  the  safe 
was  to  be  made,  or  in  the  nearest  having  the  largest,  or  goh 
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«ral  ciroaktion  in  the  county,  and  instead  thereof,  to  author- 
iie  the  ofiScern  to  advertise  in  any  paper  they  might  selecti 
mtricting  them  only  to  nome  paper  that  had  a  general  circa- 
lation  in  the  county  where  the  ^ales  were  to  be  made.  The 
Act  did  not  repeal  the  provisions  of  the  Act  of  1799,  re- 
quiring the  sale  to  be  advertised  at  three  of  the  most  public 
places  in  the  county,  nor  in  any  wise  dispense  with  or  abro- 
gate that  duty  on  the  part  of  the  SheriiT,  nor  arc  those  pro- 
▼isions  in  conflict  or  inconsistent  with  the  terms  of  the  Act 
of  1852;  but  they  are  in  as  full  force  and  as  binding  on  the 
Sheriff,  as  a  duty,  as  if  no  such  Act  had  been  passed. 

Great  stress  was  laid,  in  the  argument,  on  the  fact,  that 
the  title  of  the  Act  of  1852  is,  "<o  regulate  the  adver- 
tmng  of  Clerks  and  Sheriffs,**  from  which,  as  argued,  ap- 
pears the  intention  of  the  Legislature  as  to  the  whole  duty  of 
those  officers  in  advcrrisemcnts ;  that  in  regulating  the  adver- 
tisement, they  then  prescribe  all  the  duties  required  of  the 
efficer  in  this  respect;  in  other  words,  as  the  Legislature,  by 
that  Act,  regulated  the  duty  of  Sheriff,  in  advertising  their 
aalea,  a  compliance  with  the  provisions  of  that  Act  is  a  full 
performance  of  their  whole  duty  in  that  respect ;  and  all 
Acta  r-'ouiring  other  or  additional  duties,  conflict  with  that 
Act^  ana  are  void. 

The  answer  to  the  argument  is,  that  the  title  is  no  part  of 
the  Act,  and  resort  can  be  had  to  it  only  for  the  purpose  of 
ascertaining  the  intention  of  the  Legislature  where  the  body 
of  the  Act  itself  is  so  obscure  and  uncertain  that  the  inten- 
tion cannot  be  ascertained  from  it.  In  the  body  of  this  Act 
there  is  no  obscurity  or  ambiguity  whatever,  but  the  sense  is 
plain  and  matiifest,  that  the  only  change  made  or  intended 
iqK)n  the  old  Law,  was  as  to  the  newspaper  in  which  the  no- 
tice of  the  sale  was  to  be  made.  But  let  us  look  at  the  word 
as  though  it  constituted  a  part  of  the  body  of  the  Act, 
■ad  is  to  be  considered  as  well  as  all  the  balance  of  the 
Act,  to  get  at  the  sense  of  the  Legislature.  Was  it  used  in 
the  broad  sense  claimed  for  it  by  counsel  for  the  defendant? 
Most  certainly  not;  for  that  would  be  to  dispense  with  the 
leng'h  of  time  the  advertisment  was  to  run,  prior  to  the  sale, 
tile  description  of  the  property  to  be  sold,  and  the  mimes  of 
tile  parties  to  the  proceeding;  nil  of  which  are  prescribed  by 
die  Act  of  1799,  and  are  to  be  found  no  whore  else.  It 
ively  could  not  be  contended  that  the  Legislature  intended 
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that  these  important  requirements  should  be  dispensed  witlr, 
or  that  a  Sheriff  had  discharged  his  duty  who  had  neglected 
them  in  the  sale  of  a  defendant's  property ;  yet,  if  we  should 
hold  that  this  Statute  repealed  the  one  thing,  we  should,  bj 
the  same  rule,  and  for  the  same  reason,  be  compelled  to  hold 
that  it  also  repealed  the  other  requirements ;  for  the  Act  is 
"to  regulate  the  advertising,"  and  if  it  regulates  as  to  one 
thing  other  than  that  expressly  named  in  the  Act,  it  must  as 
to  all  things.  We  cannot  so  hold.  On  the  contrary,  we 
must  construe  that  word  in  the  confined  sense  in  which  the 
Legislature  manifestly  intended  it,  as  applied  only  to '  the 
newspaper  in  which  the  notice  should  be  given,  leaving  all 
other  regulations  as  to  the  Sheriff's  duty  in  advertising  of 
force,  and  undisturbed  thereby. 

I  will  briefly  notice  some  of  the  other  arguments  used  by 
the  ingenious  counsel  for  the  defence:  These  are,  that  this 
provision  of  the  Act  of  1799  has  become  obsolete — ^is  dis- 
used throughout  the  State  ;  that  the  reason  and  necessity  for 
their  enactment  has  long  ceased  to  exist,  because  at  the  time 
of  that  enactment  there  were  but  few  papers  published  in  the 
State  of  Georgia,  and  they  had  but  a  very  limited  circula- 
tion ;  that  then,  if  the  notice  was  given  only  in  a  public  ga- 
zette, very  little,  if  any,  publicity  would  be  given  of  the  sale 
to  those  who  would  likely  desire  to  become  purchasers;  hence, 
the  necessity  of  requiring  notices  to  be  posted  at  public 
places  in  the  county.  To  all  this  we  reply,  that  an  Act  of 
the  Legislature  never  becomes  obsolete,  but  is  always  in  full 
force  and  vigor  until  repealed  by  the  Legislature ;  that  the 
willful  and  deliberate  neglect  by  an  officer,  or  officers,  of  a 
plain  and  positive  duty,  under  a  Statute,  can  never  justify 
the  above,  no  matter  how  long-continued  or  how  universal 
such  neglect  may  be.  Whether  the  reason  and  necessity  of 
the  Law  has  ceased,  involves  the  whole  question  in  this  case. 
The  Statute  makes  it  the  duty  of  the  Sheriff  to  give  the  no- 
tices. The  object  is,  to  give  publicity  to  the  sale,  so  that 
the  defendant's  property  shall  not  be  sacrificed  for  the  want 
of  a  knowledge  of  the  sale  by  persons  who  would  likely  be- 
come purchasers  or  competitors  therefor,  in  the  sale,  u  all 
such  persons  have,  or  had  notice  of  the  sale,  although  it  was 
not  posted  at  the  three  most  public  places  in  the  county,  then 
the  plaintiff  has  sustained  no  injury ;  but  that  is  a  question 
to  be  determined  by  the  Jury,  on  the  proof  made.     The  < 
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tmnanee  of  a  Statute  docs  not  depend  on  the  continuance,  or 
OTen  the  existence,  of  a  reason.  The  reason  may  cease,  or 
it  may  never  have  existed :  the  oiEcer  of  that  law  is  bound, 
MTerthelesB,  to  obey  its  commands ;  and  if  he  fails  to  do  so, 
and  injury  resnlts,  he  must  respond  to  the  extent  of  the 
injury  sustained.  For  these  reasons,  we  think  the  demurrer 
ovght  not  to  hare  been  sustained. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed,  npon  the 
ground  that  the  Court  erred  in  sustaining  the  demurrer  to 
me  plaintiff's  declaration  and  dismissing  his  said  suit. 


DENNIS  V8.  SHARMAN  et  al. 

A  payment  made  by  a  debtor  to  one  who  i»  u  merchant,  on  a  note  then  dne  to 
him,  on  the  Sabbath  day,  in  not  Aiiuh  Hcknowledgmenl  of  the  debt  a:«  froii) 
which  the  Law  will  {iresunie  a  pron)ise  to  pay  »utricicnt  to  take  the  case  out 
of  the  Statute  of  Limitationii.  The  tran»action  being  ia  violation  of  the 
Law,  no  binding^  promise,  either  express  or  im|)Iied,  will  be  presumed  there- 
n,  to  prevent  the  statutory  bar  from  attachlnp^  to  the  debt. 


Assumpsit,  in  Hancock  Superior  Court.  Tried  before 
Judge  Thomas,  at  the  October  Term,  1860. 

James  B.  Nickelson  brought  suit  against  James  H.  Willey, 
Fhomas  C.  Grimes,  and  James  T.  Johnson,  alleging  that,  as 
lartners,  using  the  firm  name  of  Willey,  Grimes  &  Co.,  they 
irare  indebted  to  him  the  amount  due  on  the  original  note, 
if  which  the  following  is  a  copy,  with  the  credits  thereon,  to- 
rit: 
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''Greenesboro*,  Gk.,  Oct.  24th,  1887. 
"  On  or  before  the  let  day  of  January,  1840,  we  promise 
to  pay  James  B.  Nickelson,  or  bearer,  eight  thousand  nitte 
hundred  and  fifty  dollars,  with  interest  from  date,  for  Talne 
received.  WILLEY,  GRIMES  k  CO. 


"  1st  March,  1842,  received  on  the  within  note,  by  Ja 
H.  Willcy,  eight  hundred  and  ten  dollars  and  fifty-six  centt, 
it  being  his  interest  in  the  notes  and  accounts,  of  the  firm  of 
Nickelson  &  Willey.  J.  B.  NICKELSON. 

"  Ist  March,  1846,  received  of  the  within  n Jte,  one  hundred 
dollars.  JAS.  B.  NICKELSON. 

*^28th  January,  1852,  received  one  hundred  dollars  on  tke 
within.  JAS.  B.  NICKELSON," 

To  this  suit  the  defendant  set  up  the  pleas  of  the  general 
issue,  and  the  Statute  of  Limitations. 

Pending  the  action,  both  the  plaintiff  and  the  defendant 
Grimes,  who  alone  was  served  with  process,  died,  and  Wil- 
liam T.  Sharman,  administrator,  and  Ann  M.  Nickelson,  ad- 
ministratrix of  James  B.  Nickelson,  were  made  party  plain- 
tiffs, and  Michael  Dennis,  administrator  of  Thomas  C. 
Grimes,  was  made  party  defendant. 

On  the  trial  of  the  case  in  the  Court  below,  the  following 
testimony  was  adduced : 

Evidence  for  Plaintiff, 

The  note  sued  on,  with  the  credits  on  it,  was  read  in  evi- 
dence. 

James  H.  Willey,  in  answer  to  interrogatories,  testified: 
That  the  credits  on  said  note  were  bona  fide  for  value  re- 
ceived ;  that  Nickelson,  the  payee,  received  the  first  two  pay- 
ments from  the  witness,  and  the  third  payment  from  €reorge 
L.  Willey,  by  the  directions  of  witness;  that  witness,  Thomas 
C.  Grimes,  and  James  T.  Johnson,  composed  the  firm  of  Wil- 
ley, Gr  mes  &  Co.,  which  was  formed  in  October,  1887,  aid 
was  dissolved  about  one  year  thereafter ;  that  witness  and  aaid 
Johnson  formed  a  partnership,  under  the  firm  name  of  Wilhy 
k  Johnson,  which  was  dissolved  within  two  years ;  that  ml- 
ness  then  did  business  by  himself;  that  afcerwarda,  witneM 
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and  Nickelson  formed  a  partnership  under  the  firm  name  of 
Willey  and  Nickelson ;  that  when  Willey,  Grimes  &  Co.  dis- 
solved,  the  goods  on  hand  went  into  the  concern  of  Willey  k 
Johnson,  and  a  portion  of  them  aftewards  went  into  the  con- 
cern of  Willey  and  Nickelson ;  witness  and  all  these  firms 
carricMl  on  business  at  the  same  place,  being  Nickelson*8  old 
stand ;  that  when  Willey,  Grimes  &;  Co.  dissolved,  Grimes 
did  not  draw  any  money  from  the  firm,  or  take  possession  of 
the  books,  as  the  terms  of  dissolution  were,  that  Willey  & 
Johnson  were  to  pay  oiT  all  the  liabilities  of  the  firm  of  Wil- 
ley, Grimes  &  Co. ;  that  the  credits  on  the  note  were  made 
after  the  dissolution  of  the  firm  of  Willey,  Grimes  &  Co. ; 
that  the  payment  on  the  note  of  March  Ist,  1846,  was  made 
at  the  desk,  at  the  side  window  of  the  store ;  that  witness  and 
Nickelson's  wife  are  brother  and  sister. 

George  L.  Willey,  in  answer  to  interrogatories,  testified : 
That  some  time  between  the  middle  of  January  and  the  first 
of  March,  the  witness  remitted  from  Madison,  one  hundred 
dollars,  to  be  credited  on  a  note  held  by  Nickelson  against 
Willey,  Grimes  k  Co. ;  that  the  remittance  was  made  by  the 
directions  of  James  H.  Willey,  in  the  year  1862,  and  witness 
does  not  know  whether  the  amount  was  ever  credited  on  the 
note  or  not,  never  having  seen  the  original  note. 

Thomas  Cunningham,  in  answer  to  interrogatories,  testi- 
fied :  That  Thomas  C.  Grimes  called  on  witness,  who  was  the 
agent  of  the  Southern  Mutual  Insurance  Company,  to  have 
the  life  of  James  H.  Willey  insured  for  ten  thousand  dollars, 
giving,  as  a  reason  for  so  doing,  that  his  friends  were  bortind 
for  said  Willey  to  a  large  amount ;  that  witness  understood 
him  to  refer  to  the  debt  in  favor  of  Nickelson  against  Willey, 
Grimes  &  Co. ;  that  this  occurred  on  the  3d  of  January,  1850; 
that  Grimes  did  obtain  insurance  of  the  life  of  said  Willey  to 
the  amount  of  five  thousand  dollars,  which  was  as  high  as  the 
Company  would  go ;  that  Grimes  said  that  as  Willey  was  a 
•peculating,  trading  man,  he  might  be  able  to  pay  it  if  he 
lived  a  few  years ;  that  Grimes  gave,  as  a  reason  for  wanting 
the  insurance,  that  he  was  bound  for  a  large  amount  for  Wil- 
toj;  that  Grimes  has  told  witness  that  he  had  not  received 
any  consideration  for  said  debt,  and  that  he  did  not  consider 
hSmelf  liable  to  pay  it,  and  would  not  pay  it  unless  com- 
pelled to  do  so  by  Law. 

GsoBGE  O.  Dawson  testified:  That  he  was  well  acquainted 
40 
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with  James  B.  Nickelson ;  that  ho  was  a  merchant  in  Greenes- 
boro',  and  esteemed  and  respected  as  a  correct  man ;  that  he 
did  not  often  attend  church  on  Sunday,  but  remained  abonl 
his  store ;  that  the  first  and  last  credits  on  the  note  are  in 
the  hand-writing  of  Nickelson,  but  the  second  credit  is  not 
in  his  hand-writing ;  that  it  may  be  in  James  H.  Willey's 
hand-writing,  but  the  witness  does  not  know  Willey's  hand- 
writing well  enough  to  determine. 

Evidence  for  Defendant. 

The  cash-book  of  James  B.  Nickelson  and  an  Almanac 
for  the  year  1846. 

Isaac  L.  Wuitten,  in  answer  to  interrogatories,  testified: 
That  a  short  time  after  James  H.  Willey  sold  out  his  store 
to  James  B.  Nickelson,  Thomas  C.  Grimes  told  witness  that 
such  a  sale  had  occurred,  and  that  Willey  had  gone  to  Madi- 
son, and  that  he  wanted  witness  to  go  to  Greenesboro'  and 
look  through  the  business,  and  trace  out  their  transactions, 
and  ascertain  whether  he  (Grimes)  was  liable  to  Nickelson 
on  an  old  mercantile  transaction  between  Nickelson  and  Wil- 
ley, Grimes  &  Co.,  which  was  entered  into  in  1837:  pursu- 
ant to  this  engagement,  witness  went  to  Greenesboro'  on  the 
evening  before  a  day  set  apart  by  letters  of  Grimes  to  Willey 
and  Nickelson,  and  announced  to  Nickelson  the  object  of  his 
visit ;  Nickelson  said  he  was  aware  of  witness'  coming,  and 
that  he  would  be  ready  next  morning;  that  witness  called 
next  morning  and  found  him  busy;  that  witness  again  called 
and  found  him  busy,  and  repeated  his  calls  until  about  one 
o'clock;  that  Nickelson  told  him  that  there  was  no  necessity 
to  go  through  the  transactions,  as  Grimes  was  in  no  danger ; 
in  answer  to  many  questions  by  witness,  Nickelson  said,  that 
the  original  indebtedness  was  between  eight  and  nine  thou- 
sand dollars,  but  it  had  been  reduced  by  credits ;  that  he  had 
purchased  back  the  house  and  lot,  and  stock  of  goods,  and 
that  he  had  loaned  Willey  money  to  carry  on  the  business 
while  he  was  selling  goods,  which  amount  was  first  taken 
from  the  price  of  the  goods  purchased  back,  and  the  boose 
and  lot  was  taken  back  at  twenty-five  hundred  dollars,  and 
that  there  was  then  a  credit  to  go  on  the  note  of  twenty-four 
hundred  dollars,  which  witness  thinks  was  for  the  house  and 
lot ;  Nickelson  further  stated,  that  he  had  neglected  to  place 
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the  credit  on  the  note,  but  that  he  would  have  it  done ;  that 
in  addition  to  this,  Willey  had  left  in  his  hands  an  abundance 
of  good  notes  and  available  assets  to  pay  oflF  the  entire  debt, 
and  that  as  fast  as  they  were  collected,  the  credits  should  be 
entered  on  the  note,  and  that  witness  might  go  home  and  as- 
sure Grimes  that  he  was  in  no  sort  of  danger,  and  need  not 
be  uneasy ;  that  witness*  interrogatories  are  taken  in  this 
case  because  he  has  been  diseased  fourteen  or  fifteen  years, 
with  indigestion,  debility,  frequent  and  violent  catarrhal  af- 
fections, nervous  headache,  with  morbid  excitability,  and  verv 
irregular  action  of  the  heart  and  artericL?,  and  did  not  thin^ 
that  he  could  rely  with  any  certainty  on  being  able  to  attend 
Court  in  person ;  that  he  is  general  agent  for  Mrs.  Grimes, 
now  Mrs.  Dennis,  in  the  management  of  the  affairs  of  her 
husband's  estate ;  that  ^previous  to  her  intermarriage  with 
Dennis,  she  lived  with  witness,  whilst  he  kept  the  books  and 
papers  of  the  estate,  he  consulted  with  her,  and  informed  her 
generally  of  what  was  done ;  that  the  conversation  with  Nick- 
elson  was  in  1842. 

The  witness  stated  many  other  things  which  are  deemed  im- 
material to  the  issues  of  this  case,  and  which  are  there- 
fore omitted.  The  plaintiff,  for  the  sole  purpose  of  rebutting 
the  evidence  of  Whitten,  introduced  the  record  of  a  case  in 
Equity  in  Greene  Superior  Court,  between  the  parties,  but 
the  record  is  neither  copied  in  the  bill  of  exceptions,  or  its 
substance  stated,  and  cannot,  therefore,  be  set  out  hero. 

The  testimony  being  closed,  counsel  for  defendants  re- 
quested the  presiding  Judge  to  charge  the  Jury,  that  "  if  they 
believed  the  payment  on  the  note,  endorsed  as  having  been 
made  on  the  1st  of  March,  1846,  was  made  on  that  day,  and 
it  was  the  Sabbath  day,  it  could  not  raise  a  binding  promise 
to  pay  the  debt,  so  as  to  take  it  out  of  the  Statute  of  Limi- 
tations." 

This  charge  the  Judge  refused  to  give,  and  counsel  for  de- 
fendant excepted. 

The  presiding  Judge,  amonf;st  other  things,  charged  the 
Jury : 

"That  it  was  not  necessary  for  the  promises  to  pay  the 
debt  to  be  in  ^vriting,  and  that  the  Statute  of  Limitations  of 
1856  did  not  apply  to  this  case ;  but  if  the  payments  were 
made  on  the  note,  by  either  of  the  parties  in  the  firm  of  Wil- 
ley, Grimes  &  Co.,  at  the  time  they  arc  dated,  and  within 


612    SUPREME  COUET  OF  GEOBOIA. 

Denois  vt,  Sbarman  «f  a/. 

the  Statute  of  Limitations,  the  Law  will  imply  a  promise  to 
pay,  and  it  need  not  be  written." 

To  this  charge  defendants  excepted. 

The  Jury  returned  a  verdict  in  favor  of  the  plaintiff,  fof 
the  amount  of  the  note  sued  on. 

Counsel  for  the  defendant  then  made  a  motion  for  a  new 
trial,  on  the  following  grounds,  to-wit: 

1st.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
quested by  counsel  for  defendants,  as  hereinbefore  set  forth. 

2d.  Because  the  Court  erred  in  charging  the  Jury  as  here- 
inbefore stated. 

8d.  Because  the  verdict  for  the  plaintiff  is  decidedly  and 
strongly  against  the  weight  of  evidence. 

4th.  Because  the  vermct  is  contrary  to  Law. 

The  presiding  Judge  overruled  the  motion,  and  refused  the 
new  trial.  This  decision  is  the  error  alleged  in  the  record  in 
this  case. 

T.  R.  R.  Cobb,  and  Wasden  &  Nelms,  for  plaintiflb  in 
error. 

Toombs,  and  A.  H.  Stephens,  for  defendants  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

The  main  issue  between  the  parties  in  this  case  is.  Whether 
the  cause  of  action  of  defendants  in  error  was  barred  by  the 
Statute  of  Limitations  at  the  commencement  of  the  suit  f  and 
that  depends,  for  the  present,  at  least,  upon  the  que8tio1^ 
Whether  the  credit  endorsed  on  the  note  sued  upon,  of  the 
date  of  1st  March,  1846,  of  one  hundred  dollars,  is  such  an 
acknowledgment  of  the  existence  of  the  debt,  at  that  time^ 
as  from  which  a  valid  promise  to  pay  the  debt,  either  ex- 
pressly or  by  implication,  may  be  presumed,  so  as  to  consti- 
tute a  new  point,  from  which  the  Statute  should  then  begin 
to  run  anew  ? 

It  is  claimed  by  the  plaintiff  that  it  is  not,  for  two  reasons: 

1st.  That  no  such  payment  was  in  fact  made  at  that  time. 

2d.  That  if  the  payment  was  actually  made,  that  it  was 
made  on  Sunday — the  first  day  of  March,  1846,  being  the 
Sabbath  day — and  that  no  binding  promise  to  pay  the  debt| 
either  expressly  or  by  implication,  could  be  raised  from  a 
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payment  on  that  day,  either  to  take  the  case  out  of  the  Stat- 
ute of  Limitations,  or  to  make  a  new  point  from  which  the 
Statute  should  begin  to  run,  but  that  such  acknowledgment, 
however  explicit  for  that  purpose,  was  void  and  of  no  effect. 

The  first  question  is  one  of  fact,  and  therefore  more  ap- 
propriately for  the  consideration  of  a  Jury ;  and  as  there  is 
a  conflict  of  evidence  on  the  point,  we  deem  it  best  not  to 
express  our  opinion  on  it,  especially  as  we  shall  send  the  case 
back  on  another  point,  when  the  same  question  will,  or  may, 
be  submitted  to  another  Jury. 

As  to  the  second  question  on  that  point,  the  plaintiff  in 
error  requested  the  Court  below  to  charge  the  Jury,  that  "if 
they  believed  the  payment  on  the  note,  endorsed  as  having 
been  made  on  the  first  March,  1846,  was  made  on  that  day, 
and  it  was  the  Sabbath  day,  it  could  not  raise  a  binding 
promise  to  pay  the  debt,  so  as  to  take  it  out  of  the  Statute 
of  Limitations."  This  charge  the  Court  refused  to  give,  and 
tluB  refusal  forms  the  main  ground  of  complaint  to  the  rulings 
of  the  Court  in  this  case. 

The  legal  effect  of  a  partial  payment  on  an  existing  debt 
by  a  debtor  is,  not  only  to  reduce  the  amount  of  the  debt  to 
that  extent,  but  from  that  Act  the  Law  implies  an  acknowl- 
edgment that  the  whole  debt  is  duo  and  owing,  and  from  this 
acknowledgment  a  promise  of  payment  is  presumed,  that  is 
binding  on  him  who  makes  the  payment,  as  well  as  all  others 
Itandin^  in  the  same  relation  to  the  debt  as  himself.  It  is 
apon  this  principle  or  presumption,  and  none  other,  that  a 
valid  partial  payment  constitutes  a  new  point  from  which  the 
Statute  of  Limitations  must  run,  instead  of  from  the  time 
when  the  debt  first  became  due.  And  it  is  now  too  firmly 
established  by  judicial  precedent  to  be  shaken  or  overturnea, 
although  it  has  been  gravely  doubted  by  the  most  eminent 
Judges  and  lawyers  as  an  innovation  by  the  Courts  on  the 
Statate  of  Limitations.     But  do  these  legal  consequences  or 

E resumptions  flow  from  a  partial  payment  made  on  the  Sab- 
ath  day?  Whether  they  do  or  not,  depends  entirely  upon 
the  question,  whether  the  act  so  done  on  that  day  is  prohib- 
ited by  Law?  for  if  the  act — that  is  ,the  payment  on  that  day 
—was  in  violation  of,  or  prohibited  by,  Law,  then  all  con- 
tracts, obligations  and  promises,  either  express  or  implied, 
growing  out  of,  or  dependant  on,  the  act,  is  null  and  void, 
whether  so  declared  to  be  by  the  Law  of  which  the  act  was 
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in  violation  or  not.  This  has  been  the  unifonn  ruling  of  the 
Courts,  where  the  Common  Law  is  of  force,  since  JDrury  fv. 
Defontaine,  1  Taunts  135,  where  it  is  said  by  Lord  Mani- 
field,  '^if  any  act  is  forbidden  under  a  penalty,  a  contract  to 
do  it  is  now  held  void,"  and  such  has  been  the  constant  do<v 
trine  of  this  Court.  A  familiar  instance,  of  which  may  be 
seen  in  the  many  adjudications  in  respect  to  the  Statate  of 
32  Hen.  Vllt  or  "  The  bill  of  Bracery  or  Buying  of 
Titles,''  as  it  is  sometimes  called.  That  act  does  not  declare 
deeds  made  in  violation  of  its  provisions  to  be  void,  but  sf* 
fixed  a  penalty  to  the  making  or  buying  titles  adversely  to 
the  possession.  This  Court  uniformly  held  the  deeds  to  be 
void,  not  because  the  Law  declared  them  to  be  so,  but  because 
the  act  was  prohibited.  If  an  act  is  prohibited  or  a  penalty 
affixed  by  Statute  to  the  doing  of  an  act,  no  valid  contract, 
obligation  or  promise  can  be  entered,  into,  created  or  made, 
either  expressly  or  by  implication,  that  has  its  foundation  in  the 
violation  of  such  Law.  The  case  put  by  counsel  in  the  argu- 
ment, under  the  Law  against  Usury,  is  not  an  exception  \ 
for  in  that  case,  it  is  only  the  interest  that  is  declared  to  be 
void ;  the  principal  is  expressly  authorized  by  the  Statute  to 
be  recoverable.  Now,  was  this  payment  of  1st  March,  1846 
— that  being  the  Sabbath — a  violation  of  any  law  then  ia 
force  in  this  State  ?  We  are  clear  that  it  was.  The  first 
clause  of  the  second  section  of  '*An  Act  for  preventing  and 
punishing  vice,  profaneness  and  immorality,  and  for  keeping 
holy  the  Lord's  day,  commonly  called  Sunday,*'  approved 
March  4th,  1762,  is  in  these  words: 

"No  tradesman,  artificer,  workman,  laborer  or  other  per- 
son whatever  shall  do  or  exercise  any  worldly  labor,  businesi 
or  work  of  their  ordinary  callings  on  the  Lord's  day,  or  any 
part  thereof;  (works  of  necessity  or  charity  only  excepted;] 
and  that  every  person  being  of  the  age  of  fifteen  years  anid 
upwards,  offending  in  the  premises,  shall,  for  every  such  of- 
fence, forfeit  the  sum  often  shillings." 

Nickelson,  the  defendant's  intestate,  to  whom  the  payment 
was  made,  and  to  whom  the  note  belonged,  was  at  the  time 
a  merchant  in  the  town  of  Greenesboro',  and  the  payment 
was  made  to  him  by  Willey,  on  the  1st  March,  1846,  at  the 
desk  of  Nickelson,  in  his  store ;  and  the  further  proof  is, 
that  that  day  was  the  Sabbath  day.  The  cash-book  of  Nick- 
elson, that  was  in  evidence,  shows  that  he  was  daily  (Snndayi 
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excepted)  in  the  habit  of  receiving,  collecting  and  paying  ont 
money ;  that  was  his  ordinary  calling — his  daily  business. 
The  receipt  of  this  money  on  this  note  by  Nickclson,  as  a 
payment  to  him,  was  in  the  exercise  of  his  worldly  business ; 
was  a  work  of  his  ordinary  calling — not  of  charity  or  neces- 
sity, and  was  therefore  plainly  and  emphatically  within  the 
letter  and  spirit  of  the  Act  which  it  intended  to  prohibit  and 
suppress.  Hence,  according  to  the  rule  we  have  stated,  no 
valid  and  binding  promise  to  pay  the  debt,  either  expressly  or 
by  implication  of  Law,  can  be  presumed  from  such  illegal 
act;  or  if  a  new  promise  can  be  presumed,  it  is  null  and  void, 
and  docs  not  take  the  case  out  of  the  Statute  of  Limitations, 
or  constitute  a  new  point  from  which  the  Statute  should  be- 
gin to  run. 

The  Statute  of  29,  Car.  IJ,  chap.  7,  §  6,  enacts  that  "  no 
person  whatsoever  shall  do,  or  exercise,  any  worldly  labor, 
business  or  work  of  their  ordinary  callings  upon  the  Lord's 
day,"  Li^nder  that  Statute,  the  British  Courts  have  uniformly 
heldy  that  all  contracts  or  obligations  made  on  that  day,  or 
which  grew  out  of,  and  depended  upon,  acts  done  upon  that 
day,  in  violation  of  the  Statute,  were  void,  and  could  not  be 
enforced.  There  has  been  some  difference,  at  different  times, 
and  by  different  Judges,  as  to  what  acts  done  on  that  day 
were  within  the  prohibition :  for  instance,  it  was  held  in  some 
of  the  cases,  perhaps  the  majority,  that  unless  the  act  done, 
out  of  which  the  contract  grew,  was  of  the  ordinary  calling 
of  the  party  to  be  affected  by  the  act,  that  the  contract  was 
not  void.  In  others,  again,  it  was  held  that  all  contracts 
based  upon  acts  done  on  the  Sabbath  day,  of  a  worldly  busi- 
ness, were  void,  (unless  of  charity  or  necessity,)  whether  of 
the  ordinary  callings  of  the  parties  or  not.  See  Drury  vs. 
I^efontaine,  1  Taunt.^  135;  Tennell  vs.  Ridler^  11  Eng,  C. 
L.J  261  ;  iSmith  vs.  Sparrow,  12  Ung.  C.  L.,  253  ;  62  £ng. 
(7.  2/.,  479.  It  is  altogether  unnecessary  to  inquire  which 
class  of  these  decisions  is  the  better  construction  of  the 
Statute,  as  either  of  them  is  equally  fatal  to  the  defendants 
in  error.  Similar  Statutes  to  that  of  29  Car.  Ily  eh.  7,  §  6, 
and  of  ours  of  4th  March,  17G2,  to  enforce  an  observance  of 
the  Sabbath,  have  been  passed  by  many  of  our  sister  States, 
and  in  all  of  them,  I  believe,  when  the  question  has  been 
made,  the  Courts  have  held  contracts  made  on  that  day  to  be 
void,  whenever  the  acts  done  on  which  the  contract  depended 
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were  prohibited  by  the  Statute.  O'DonneU  v$.  Sweenegy  6 
Ala.j  467  ;  Dodsonvs.  Marris,  10  Ala.j  568  ;  SaUmarAfn. 
Tuthill,  13^;a.,402;  ffuaseyvs.  Boquemare,  27  Ala.,  289; 
Bumgardner  vs.  Taylor^  28  Ala.^  678  ;  Towle  v$.  Larrabeej 
26  Maine,  468;  Frost  vs.  Hill,  4  N.  H.,  157;  Lgon  vs. 
Strang,  6  Verm.,  219;  Wright  Qeer,  1  Root,  474;  ifct 
M.  ^6e^  2  Cbnn.,  584;  Story  vs.  Elbert,  8  Obn.,  27;  ^drnnt 
M.  Hamelly  2  Dou^.,  (JficA.,)  73;  Sink  vs.  Clement,  7  JBO- 
/ord,  479 ;   The  CUy  of  Cincinnati  vs.  Bice,  15  Ohio,  225. 

But  it  is  insisted  that  this  was  not  a  contraot — ^not  an  ob- 
ligation to  pay  money,  growing  out  of  any  agreement  then 
made  to  do  so,  or  of  a  thing  done  in  violation  of  the  Sab- 
bath day,  but  that  it  was  a  mere  admission  that  the  debt  was 
then  due ;  that  it  had  not  been  paid,  and  that  it  was  as  com* 
petent  to  make  such  admission  on  that  day  as  any  other,  and 
that  when  so  made,  it  was  as  competent  and  legal  to  ase  anoh 
admission  against  the  parties,  as  evidence  of  the  exiatenoe  of 
the  debt  at  that  time,  as  though  it  had  occurred  at  any  other 
time,  and  that  to  hold  otherwise,  is  to  hold  that  a  party  oonld 
not  tell  the  truth  on  Sunday. 

If  it  was  true  that  the  defendants  only  proposed  to  nse  the 
credit  as  evidence  of  an  admission  that  the  debt  was  then  doe 
and  had  not  been  paid,  but  was  an  existing  debt,  there  could 
be  no  serious  objection  to  it  for  that  purpose ;  but  that  is  not 
the  use  proposed  to  be  made  of  this  credit,  but  a  much  more 
important  and  extended  one;  and  that  is,  as  an  acknowledge 
ment  of  that  character  from  which,  in  the  eye  of  the  Law, 
a. promise  to  pay  the  balance  of  the  debt  is  presumed.  As 
proof  of  the  existence  of  the  debt  at  the  date  of  the  credit, 
it  was  valueless ;  for  it  was  a  debt  without  the  credit.  It  had 
not  been  paid,  or  barred  by  the  Statute,  and  so  it  could  have 
been  made  to  appear,  whether  a  payment  was  made  or  not 
The  argument  of  counsel  rests  on  the  idea  that  anything  that 
negatives  the  idea  of  payment,  excludes  the  operation  of  the 
Statute  from  the  time  the  debt  is  proved  to  be  in  existence. 
Such  an  idea  is  altogether  fallacious,  for,  if  allowed,  it  would 
wholly  defeat  the  Statute.  This  argument  is  in  accordance 
with  what  the  Courts  at  one  time  held,  that  an  acknowledge 
ment  defeated  the  Statute  by  repelling  the  presumption  of 
payment.  Upon  this  construction  it  was  held  that  an  admis- 
sion would  prevent  the  bar,  although  it  was  coupled  with  a 
refusal  to  pay  and  a  distinct  avowal  to  claim  the  benefit  of 
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the  Statute;  but  such  a  principle  has  long  since  been  ex- 
ploded, and  it  is  now  fully  established  that  an  acknowledg- 
ment to  prevent  the  operation  of  the  Statute,  must  be  so 
made  as  to  amount,  in  the  eye  of  the  Law,  to  a  new  promise, 
or  from  which  the  Court  can  presume  a  promise.  Ang.  an 
Lim.j  218;  TiUinghast  BaL,  190;  Prhwe  vs.  Boisselet,  9 
S,  ^  iJ.,  131 ;  Hudson  vs.  Caret/,  11  id.,  10  ;  Bailt/  vs. 
Batfy,  14  id.,  196  ;  Bean  vs.  Pitts,  10  Johns.  Rep.,  196  ; 
Johnson  vs.  Beardslee,  15  Johns.,  4  ;  Martin  vs.  WilliamSy 
17  id.,  831;  Bangs  vs.  Hall,  21  Pick.,  323;  PerUyvs.  Lit- 
tkj  2  Oreenl,  97  ;  Atwood  vs.  Volburn,  4  N.  H.,  315.  From 
these  authorities  it  is  safe  to  say,  that  mere  proof  of  the  con- 
tinued existence  of  the  debt  does  not  stop  the  running  of  the 
Statute,  but  the  acknowledgment  must  contain  an  express 
promise  to  pay,  or  be  so  unequivocal  tliat  the  Law  will  im- 
ply a  promise;  so  that  at  last  it  is  the  promise,  whether  ex- 
press or  implied,  that  saves  the  case  from  the  operation  of 
the  Statute,  and  nothing  short  of  that.  If,  then,  the  promise 
relied  on  to  take  the  case  out  of  the  Statute  is  made  or  in- 
ferred from  an  act  done  in  violation  of  a  public  law,  as  this 
was,  such  promise  is  void,  or  rather  the  Law  will  not  pre- 
sume a  binding  promise  from  such  illegal  act.  The  identical 
question  involved  in  this  case  was  decided  by  the  Supreme 
Ooart  of  the  State  of  Alabama,  in  Bumgardner  vs  Taylor, 
28  Ala.  Rep.,  7^7.  In  that  case,  suit  was  brought  on  two 
notes,  to  both  of  which  the  Statute  of  Limitations  was  plead. 
The  plaintiff,  to  take  the  case  out  of  the  Statute,  proved  the 
promise  of  the  defendant  to  haul  cotton  to  pay  the  notes. 
The  promise  was  made  on  Sunday,  and  at  the  time,  the  stat- 
utory bar  had  attached  to  one  of  the  notes ;  to  the  other  it 
had  not,  but  had  before  suit  brought.  On  these  facts,  the 
Court  held — Walker,  J.:  "The  only  question  of  this  case 
which  it  is  necessary  for  us  to  notice  is,  whether  a  promise 
made  on  Sunday  will  take  a  contract  out  of  the  Statute  of 
Limitations  ?  So  far  as  this  question  is  concerned,  then, 
there  is  no  distinction  between  a  promise  made  in  the  words 
of  the  party  and  the  promise  which  is  implied  from  a  dis- 
tinct admission  of  the  justness  of  the  debt  and  a  liability  to 
pay  it.  It  would  be  unreasonable  to  place  the  promise  in- 
ferred from  an  admission  upon  a  more  favorable  footing  for 
the  creditor  than  a  promise  distinctly  and  designedly  made." 
And  after  reciting  the  decision  of  that  Court  in  Bhissey  vs. 
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Boquemorey  27  Ala.,  289,  the  Court  adds:  ^' The  question  in 
this  case  is  settled  by  the  principle  involved  in  that  decisioii, 
and  that  the  judgment  of  the  Court  below,  ruling  the  promiBe 
void  and  ineffectual  to  take  the  case  out  of  the  Statute  of 
Limitations,  because  made  on  Sunday,  should  be  affirmed/' 
In  HusBey  V8,  lioquemore,  the  debtor  promised  an  agent  of 
the  plaintiff,  on  Sunday,  at  church,  that  if  he  would  not  sue 
him  on  the  plaintiff's  debt  to  the  next  Term  of  the  Court,  he 
would  pay  it.  The  plaintiff  acted  on  this  promise,  and  did 
not  sue.  Subsequently,  on  suit  brought,  the  plaintiff  relied 
on  this  promise.  The  Court  decided  that  it  was  void,  and 
not  binding  on  the  defendant,  because  made  on  Sunday,  in 
violation  of  a  Statute  of  that  State  that  prohibits  all  '^world- 
ly labor,  business  or  employment,  ordinary  or  servile  work 
(works  of  necessity  and  charity  only  excepted)  on  the  Cliria* 
tian  Sabbath;"  to  which  is  affixed  a  penalty  of  two  dollars 
for  each  offence  against  the  same. 

Counsel  for  the  defendant  in  error  refers  to  Sandent  ««. 
Johnson,  29  Ga,,  528,  as  an  adjudication  of  the  question  in- 
volved  in  this  case.  We  do  not  think  so.  The  decision  in 
that  case  was  put  upon  the  ground  expressly,  that  the  case  was 
not  within  the  provisions  of  the  Act  of  the  4th  March,  1762. 
This  we  hold  to  be  within  the  letter  and  spirit  of  that  Act, 

The  charge  requested  ought  to  have  been  given.  If  the 
credit  was  made  on  Sunday — and  it  is  not  denied  but  tint 
it  was — it  cannot  serve  to  prevent  the  statutory  bar  from  at- 
taching to  the  debt. 

Plaintiff  in  error  also  excepted  to  the  charge  of  the  Court 
as  given — *'that  it  was  not  necessary  for  the  promises  to  pay 
the  debt  to  be  in  writing,  and  that  the  Statute  of  Limitations 
of  1856  did  not  apply  to  this  case."  But  this  point  vis 
withdrawn  by  counsel  for  plaintiff  in  error,  in  the  argument 

JUDGMENT. 

Therefore,  it  is  considered  and  adjudged  by  the  Goarty 
that  the  judgment  of  the  Court  below  be  reversed,  upon  the 
ground  that  the  Court  erred  in  refusing,  upon  the  request  of 
counsel  for  defendant,  to  charge  the  Jury  that  if  they  be- 
lieved the  payment  on  the  note  endorsed  as  having  been  made 
on  the  let  March,  1846,  was  made  on  that  day,  and  it  wat 
the  Sabbath  day,  it  -could  not  raise  a  binding  nromise  to  pay 
the  debt  so  as  to  take  it  out  of  the  Statute  of  Limitations. 
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1.  Three  per«on»  beiii(^  xiied  a«»  partners  on  a  |iroiiiii«5ory  note,  signed  by  a  Urm 
oanie,  and  one  of  the  tiiree  havinfj^  pleaded  "uoti  e^t  J'acttim,'-  whiUt  the  oth* 
er  two  luade  delault ;  une  of  the  iwo.  so  in  defuuit  in  incompetent  on  the  score 
of  iniereht.  as  a  witness,  to  prove  the  liability  of  tue  party  pleading  iinjt  eit 
factum. 

*2.  Three  persons  hein^  partners  in  mercantile  busines.s.  evidence  that  one  ot 
tfaeni  »old  out  his  interest  in  the  stock  of  ^oods  on  hand,  hut  not  in  the  notes, 
accounts,  and  other  as>ets  of  the  firm,  to  a  fourth  party,  who  formed  n  new 
niercaniile  partnerMhip  with  the  other  two  under  a  ditFercnt  firm,  style  and 
Dame,  is  not  per  nr  pr(M)r  of  a  dissolution  of  the  fir»t  pnrtner»hip. 

Debt,  ill  Warren  Superior  Court.  Tried  before  Judge 
Thomas,  at  tbe  October  Term,  1860. 

The  facts  and  riuestions  presented  by  tlie  record  in  this 
case  are  as  follows,  to-wit : 

Benjamin  G.  Cody  brought  an  action  against  James  Cody, 
Jesse  M.  Roberts  and  Alphonzo  B.  Rogers,  alleging,  that  as 
partners,  they  were  indebted  to  him  the  sum  of  money  due 
apon  a  promissory  note,  of  which  the  following  is  a  copy  : 

**  One  day  after  date,  we  proniise  to  pay  B.  G.  Cody  or 
bearer,  four  hundred  dollars,  for  value  rec'd.  Dec.  15th, 
186ti.  '^  CODY,  ROBERTS  &  CO." 

The  defendants,  Codj'  and  Rogers,  set  up  no  defence  to 
the  action,  whilst  Jcssse  M.  Roberts  resisted  a  recovery  against 
him,  on  the  ground :  that  no  such  firm,  as  that  of  Cody,  Rob- 
erts &  Co.,  existed  at  the  time  the  note  sued  on  was  given  ; 
said  firm  having  been  dissolved  on  the  2d  of  February,  1856, 
of  irtiich  the  plaintiff*  had  notice ;  that  said  note  was  not  giv- 
en for  any  debt  due  by  said  firm,  or  for  any  consideration 
passing  or  existing  between  the  plaintiff"  and  said  firm,  and 
that  the  note  wjis  executed  without  any  authority,  express  or 

mplicd  of  the  said  Roberts,  and  is  not  his  act  and  deed. 
On  the  trial,  plaintiff"  introduced  the  note  as  evidence,  and 

hen  closed. 
The  defendant,  Roberts,  then  introduced  Thomas  S.  Ilund- 

ey  as  a  witness,  who  testified :  That  about  the  6th  of  Feb- 

aaxy,  1856,  the  witness  purchased  the  interest  of  the  defen- 
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dant,  Jesse  M.  Roberts,  in  the  stock  of  goods  then  on  hand, 
and  belonging  to  the  mercantile  firm  of  Cody,  Roberts  k  Co., 
which  had  existed  some  time  in  Warrcnton,  and  which  wm 
composed  of  the  defendants  ;  that  after  the  purchase,  Roborts 
had  nothing  to  do  with  the  defendants  Cody  and  Rogers, 
either  in  buying  or  selling  goods ;  but  that  said  Cody  and 
Rogers  were  engaged  in  business  under  the  firm,  name  and 
style  of  *'  Cody,  Rogers  &  Hundley ;"  that  plaintiff  was 
clerk  for  both  firms,  and  aided  in  taking  stock  at  the  time 
witness  bought  Roberts*  interest ;  the  witness  does  not  know 
whether  the  firm  of  Cody,  Roberts  &  Co.,  was  ever  dissolved 
or  not,  but  does  know,  that  Roberts  had  nothing  to  do  with 
said  firm  after  the  purchase  aforesaid,  except  to  collect  and 
pay  debts  ;  the  witness  only  bought  the  interest  of  Roberts 
in  the  goods,  and  not  in  the  notes,  accounts  or  other  assets 
of  the  firm  ;  the  old  firm  kept  their  books  in  the  back  room 
of  the  store  of  the  new  firm,  and  collected  and  paid  debts  at 
that  place ;  all  the  partners  of  the  old  firm  had  free  and  con- 
stant access  to  the  books,  and  Roberts  was  often  there,  assist- 
ing in  making  settlements  on  the  books ;  the  book  offered  in 
evidence,  is  the  cash  book  of  the  old  firm,  and  contains  en- 
tries in  the  hand-writing  of  all  the  partners;  the  last  entries 
in  it  in  1858,  are  in  Roberts'  hand-writing,  and  so  are  the 
entries  on  the  last  two  pages ;  witness  has  made  entries  in  the 
cash  book  at  the  request  of  Roberts,  and  when  some  of  the 
last  entries  were  thus  made  by  witness,  Rqbcrts  said  the  pay- 
ments were  made  by  him  out  of  his  private  fund ;  the  sign 
board  of  Cody,  Roberts  &  Co.,  remained  over  the  store  door 
some  time  after  the  purchase  by  witness  of  the  interest  of 
Roberts  in  tlie  goods  of  the  old  firm,  such  a  thing  being 
common  in  the  town  of  Warrenton ;  the  note  sued  on  was 
signed  by  the  defendant  Rogers. 

The  plaintiff  then  offered  as  evidence,  the  depositions  of 
the  defendant  Alphonzo  B.  Rogers,  to  prove  that  the  note 
sued  on  was  given  by  him  for  money  borrowed,  with  the 
knowledge  and  consent  of  the  defendants  to  pay  off  a  note  on 
them  in  bank,  and  that  the  money  was  so  applied. 

Upon  objection  made,  the  depositions  were  excluded  on  the 
ground  that  the  witness  was  incompetent  to  testify  on  the 
score  of  interest  in  the  event  of  the  suit. 

The  plaintiff  then  tendered  in  evidence,  the  record  of  a  suit 
and  judgment,  in  Warren  Superior  Court,  in  favor  of  John 
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S.  Reid  against  Cody,  Roberts  k  Co.,  founded  on  a  note 
signed  by  Cody,  Roberts  &  Co.,  of  a  subsequent  date,  to  the 
note  Bued  on  this  case,  counsel  tor  plaintiff  undertaking  at 
tke  same  time,  to  show  by  other  proof,  that  said  judgment 
if98  paid  off  by  the  defendant  Roberts. 

Upon  objection  made,  this  record  was  also  excluded.  The 
record  thus  excluded  is  not  copied  in  the  brief  of  evidence. 

The  plaintiff  also  offered  as  evidence,  a  note  signed  '^  Cody, 
Roberts  &;  Co,"  payable  to  John  S.  Reid  or  bearer,  for 
t581.24,  dated  16th  of  April,  1857,  and  due  the  first  of  Dc- 
eember  thereafter,  which  was  likewise,  upon  objection  made, 
repelled  by  tho  Court. 

The  testimony  being  closed,  the  presiding  Judge  charged 

the  jury :  "  That  if  they  believed  the  testimony  of  the  witness, 

Hundley,  they  must  find  for  tho  defendant  Roberts  ;  and  that 

die  facts  appearing  from  the  cash  book,  might  be  considered 

10  against  the  truth  of  Hundley's  testimony^  but  if,  notwith- 

itanding  the  entries  in  the  cash  book,  they  believed  that 

^Q&dley  spoke  the  truth,  and  was  not  mistaken,  then  they 

iwht  to  find  for  the  defendant  Roberts." 

^J?he  jury  returned  a  verdict  in  favor  of  the  plaintiff,  against 

M  defendant  Cody,  and  Rogers  for  the  full  amount  of  the 

Hifte,  and  for  the  defendant  Roberts  with  costs  of  suit. 

Counsel  for  the  plaintiff  then  moved  for  a  new  trial  on  the 
fooiids: 

lat.  Because  the  Court  erred  in  rejecting  the  depositions 
f  Rogers  offered  by  plaintiff  as  herein  before  stated. 

2d.  llecause  the  Court  erred  in  rejecting  the  record  of  the 
lit  and  judgment  between  Reid  and  Cody,  Roberts  &  Co., 
I  before  set  forth. 

8d.  Because  the  Court  erred  in  tho  charge  which  he  gave 

I  the  jury  as  aforesaid. 

This  motion  was  overruled,  and  the  new  trial  refused,  and 

ye  writ  of  error  in  this  case  is  prosecuted  for  the  purpose  of 

Tereing  that  decision. 

E.  H.  Pottle,  and  Wasden  and  Nelms,  for  plaintiff  in 
ror* 

Isaac  B.  Huff,  for  defendant  in  error. 

B^f  the  Court — Jenkins,  J.,  delivering  the  opinion. 
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This  was  a  statutory  action,  brought  upon  a  note  signed 
•'  Cody,  Roberts  &  Co.,"  against  three  persons  rejspectively 
named  Cody,  Roberts  &  Rogers,  who  arc  alleged  to  consti- 
tute the  firm  represented  by  that  name  and  style.  Cody  k 
Rogers  made  no  defence,  Roberts  plead  nmi  est  factum^  and 
upon  the  issue  presented  by  that  plea,  the  case  [quo  ad  the 
liability  of  Roberts,)  turned.  The  jury  rendered  a  verdict  in 
favor  of  Roberts,  and  counsel  for  plaintiff  below  moved  for  a 
new  trial  on  the  following  grounds : 

That  the  Court  erred  in  rejecting  the  testimony  of  the  de- 
fendant Rogers,  offered  by  the  plaintiff  to  prove  the  liability 
of  Roberts,  on  the  ground  that  the  witness  had  an  interest, 
adverse  to  his  co-defendant  Roberts,  which  made  him  incom- 
petent ; 

That  the  Court  erred  in  rejecting,  when  offered  as  evidence, 
by  plaintifl*,  the  exemplified  copy  of  the  record  of  a  suit 
brought  by  one  Reid,  against  the  same  defendants  on  a  note 
signed  with  the  same  firm  name,  after  the  date  of  the  note 
now  sued  on,  wherein  judgment  was  obtained  against  all  the 
defendants  ;  and  also  in  rejecting  the  note  so  sued  on  ;  plun- 
tiff  at  the  same  time,  stating  to  the  Court  that  he  expected 
to  connect  with  that  documentary  testimony,  evidence  that 
the  defendant  Roberts,  paid  that  judgment.  That  the  Court 
erred  in  charging  the  jury,  that  if  after  weighing  all  the  evi- 
dence relied  upon  by  plaintiff's  counsel,  as  conflicting  with 
the  testimony  of  the  witness  Hundley,  and  with  the  position 
that  the  partnership  had  been  dissolved,  prior  to  the  date  of 
the  note  in  suit,  they  believed  the  witness  Hundley,  they 
ought  not  to  find  against  the  defendant  Roberts.  The  appli- 
cation for  a  new  trial  was  refused,  and  each  ground  overmlcd. 
To  these  several  rulings  of  the  Court  below  plaintiff  excepts. 

1.  There  were  three  defendants,  two  of  whom,  Cody  ft 
Rogers,  made  no  defence  ;  their  liability  was  not  contested. 
By  the  verdict  of  the  jury,  the  liability  to  pay  the  note  was 
fixed  upon  those  two,  the  defendant  Roberts  being  cxonent-' 
ed.  But  the  plaintiff  offered  Rogers,  one  of  those  two,  as  a 
witness  to  establish  the  liability  of  Roberts,  co-extensive  with 
his  own,  and  that  of  the  other  non-resisting  defendant.  Had 
this  testimony  been  admitted,  and  had  it  satisfied  the  jury, 
that  in  law,  Roberts  was  equally  liable  with  the  others,  that 
verdict  would  have  been  rendered  against  the  three.  How 
would  that  change  in  the  verdict  have  affected  the  interest  of 
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Rogers,  the  witness  ?  As  the  record  no^y  stands  the  two  de- 
fendants, Cody  &  Rogers,  arc  liable  inter  ate,  each  for  one- 
half  the  debt.  In  the  other  result,  (that  sought  by  the  testi- 
mony of  Rogers,)  the  three  defendants  would  have  been  liable 
ifUer  sCy  each  for  onn-third  the  debt.  Was  it  his  interest  to 
reduce  his  liability  from  one-half  to  one-third  the  debt  V  In 
legal  contemplation  it  certainly  was,  and  therefore  the  rul- 
ing of  the  Court  below,  excluding  his  evidence,  was  correct. 
The  exemplification  of  the  record  in  the  case  of  Reid  vs. 
these  defendants,  the  rejection  of  which,  is  the  grievance  of 
the  second  exception,  does  not  appear  in  the  brief  of  evidence. 
Not  being  a  record  between  the  same  parties,  but  oftcred  as 
evidence  to  establish  fifart,  which  the  plaintiff  insists  was  in 
issue  in  both  cases,  it  becomes  important,  in  the  adjudication 
of  this  point,  to  know  what  issue,  or  issues,  were  made  in  that 
case,  and  this  we  cannot  know  without  a  view  of  the  plead- 
ings— an  inspection  of  the  record.  We  therefore  decline  to 
decide  this  point  because  not  properly  presented  in  the  record 
before  us. 

2.  The  remaining  exception  is  to  the  charge  of  the  Court, 
-egarding  the  eftcct  of  Hundley's  testimony.     The  Court  very 
fairly  directed  the  attention  of  the  jury  to  so  much  of  plain- 
iflTs  evidence  as  conflicted  with  Hundley's  testimony  ;  and 
laving  done  so,  charged  them  that  if,  notwithstanding  this 
conflicting  evidence,  ''  tha/  believed  Hundley^  they  ought  not 
0  find  against  Roberts,' '     This  is  equivalent  to  saying,  that 
aking  the  testimony  of  Hundley,  per  sc,  it  was  suflicient,  if 
he  jury  believed  him,  to  exonerate  Roberts.     Certainly  no 
iew  of  the  question  more  favorable  to  the  charge  of  the 
lourt  can  be  taken ;  and  in  this  view  we  consider  it. 
The  evidence  establishes  the  fact  that  a  copartnership  had 
iciated  between  the  three  defendants,  under  the  firm  of  Cody, 
.obcrts  &  Co.,  anterior  to  the  execution  of  the  note  in  suit. 
hat  the  note  was  made  by  one  of  the  firm  in  the  firm-name, 
not  disputed.     Roberts  sought  to  evade  liability  by  prov- 
g  a  dissolution  of  the  partnership  prior  to  the  date  of  the 
)te,  and  Hundley  the  witness  upon  whom  he  relies. 
Does  Hundley  directly  and  in  terms  prove  a  dissolution  of 
e  partnership  ?     On  the  contrary,  he  says,  twice,  he  does 
•t  Know  that  that  partnership  was  <lissolve(l.     Does  he,  then, 
Jtify  to  any  fact  from  which  the  dissolution  necessarily  re- 
Its  as  an  inference  of  Law  ?     The  defendant^  Roberts,  in- 
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sists  that  he  does,  and  relies  upon  this  portion  of  the  tefttimo- 
ny  briefly  stated,  viz : 

That  early  in  1860,  the  witness  bought  from  the  defendant^ 
Roberts,  his  interest  in  the  stock  of  goods,  held  at  that  time 
by  Cody,  Roberts  k  Co.,  and  formed  a  copartnership  with 
Cody  &  Rogers,  under  the  firm  of  Cody,  Rogers  &  Co.,  which 
last  firm  carried  on  a  trade  in  the  same  store  previously  oc- 
cupied by  Cody,  Roberts  &  Co.  That  the  last  mentioned 
firm  never  afterwards  sold  goods.  That  in  the  transaction 
between  witness  and  Roberts,  witness  did  not  purchase  Rob- 
erts' interest  in  the  accounts,  notes  and  assets  of  the  firm  of 
Cody,  Roberts  &  Co.  That  Cody,  Rogers  &  Roberts  contin- 
ued to  use  the  back  room  of  the  store-house  for  the  purpose 
of  collecting  and  paying  debts,  and  winding  up  the  business, 
in  which  each  participated — each  making  entries  in  the 
books. 

This  evidence  simply  establishes  the  fact  that  at  a  eiven 
time,  the  firm  of  Cody,  Roberts  &  Co.,  ceased  to  buy  and  sell 
goods — had  no  common  property  in  any  stock  in  trade  as  diB- 
tinguished  from  other  property.  But  it  is  apparent  they  had 
a  common  interest  still  in  the  fruits  of  that  trade ;  that  they 
jointly  possessed  all  other  assets  of  the  firm  ;  that  they  aU 
participated  in  the  collection  of  debts  due  them,  and  in  the 
payment  of  debts  due  by  them ;  that  they  had  equal  access 
to,  and  control  of  the  assets  and  books  of  the  firm.  Now,  a 
partnership,  after  the  firm  cease  to  buy  and  sell  goods,  may 
well  be,  and  often  is,  continued  for  the  purpose  of  winding  up. 
They  often  borrow  money  in  the  firm-name  to  facilitate  the 
winding  up. 

We  think,  therefore,  the  evidence  of  Hundley  was  insuffi* 
cient  to  exonerate  Roberts — that  there  was  error  in  the  charge 
of  the  Court  below,  and  for  this  cause  reverse  the  Judgment 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court  that 
the  judgment  of  the  Court  below  be  reversed,  on  the  ground 
that  the  Court  erred  in  not  granting  a  New  Trial  upon  the 
third  assignment  of  error  in  the  motion  for  a  New  Trial,  vii : 
That  the  Court  erred  in  charging  the  jury,  that  if,  after  weigh- 
ing all  the  evidence  relied  on  by  defendants'  counsel  as  con- 
flicting with  the  testimony  of  Thomas  S.  Hundley,  and  with 
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the  position  tliat  the  partnership  has  been  dissolvc<l,  they  be- 
lieve the  testimony  of  said  Hundley,  they  should  find  for  the 
defendant  Roberts  ;  this  Court  holding  that  ihe  testimony  of 
said  Hundley  doe^  not  hihow  a  dissolution  of  the  partnership 
styled  Cody,  Roberts  &  Co. 


GHOLSTON  V8.  GIIOLSTON. 

).  A  pnrty  to  n  lihcl  for  «livorfo.  who  mny  b«  tliss.itiKfiod  with  tht^fi rxt  verdict, 
hiiii  a  lesrnl  ri-zht  to  iiiovf  that  the  vcnln^r  be  «et  «'<i«It!.  and  a  new  trial  c-ranted. 

2.  Conimi!**ion*  to  iHke  the  dt^positioR!*  nf  witncs*"**!!,  in  answer  to  int"rrora- 
lorii»s*.  havinsr  bt-en  returned  iiitoCfMirt,  ami  opened  more  than  one  day  before 
the  i'Rii>e  waj«  «'«lled  f>r  trinl,  a  pnrty  who.  Mpon  in'*peclion  ofjthe  paper'*  so 
rpinrned  endnr^ed  ii|H>n  iheni  rertain  objection.i  in  writinsr.  (for  ranseii  oiher 
than  irrelevancy.)  but  doe?«  not  rail  the  attention  of  the  Court  lo  them  before 
the  raiiM*  i*  Hnb')iitte<l  to  the  jury,  is  not  entitled  to  bo  h^ard  upon  them, 
when,  in  the  proizrej*?*  of  the  cjiu^e.  the  depo«<itioni«  are  offe-red  in  evidence. 
Th^objertionn  ^lU^t  not  only  be  'm/vw,"  but  "  Jftfrmineri.^'  hcforv.  the  eauKe 
ii«  Hiibiriiired  to  ihi»  .Jury.  The  ouu»»  {.-«  upon  the  pnrty  objecting,  to  invoke, 
in  due  liuie,  the  ju«l;fnietlt  of  the  Court  upon  his  objections*. 

3L  The  chfirue  of  the  Court  below  (incorporated  into  the  opinion)  correctly  ex- 
pi>iindf<  the  law  of  divorce,  in  »uch  a  case,  upon  all  the  points  made  ng^ainut 
it  in  the  bii|  of  except iou-*. 

n.  The  Nendinir  with  the  .Iiry,  to  their  room  of  a  written  charj;e,  as  delivered 
from  Ihe  Dench,  is  incorrect  practice. 

12.  n  he  (,'ourt  below  coirinienced  the  final  charjic  to  the  Jury  before  twelve 
oVIoi-k  on  a  >Mlurd#iy  ui»rht,  and  conciuded  it  after  that  hour.  The  Jury  re- 
mained in  tneir  nvMU  until  aHer  the  z^abbath  had  pHs«>ed  away,  and  then  re- 
lurnrd  llieir  \'erdict :  Il»M.iUnl  thi>  doe.<«  not  vitiate  the  verdict.  notwith> 
•landiiiK  there  uiay  he  reason  to  believe  that  they  came  to  an  agreement  on 
tb«  SahlMih  day,  Hiid  notwithstanding  ihe  Judire  cau^ed  the  .lury,  by  con- 
Mnf  o(  parlieH  to  couie  into  Court  on  the  Sai)i>uth.  ttut  upon  the  wilhilrawal 
ofibe  consent  by  one  j>arty,  remanded  the:r.  U^iore  the  verdict  had  been 
read. 

41 
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13.  A  Juiy  having  bad  the  case  in  charge  for  several  hours,  and  being  unaUa 
to  agree,  were  informed  by  the  Sherifi'in  whose  custody  they  were,  that  '*  ua- 
l«ss  they  should  agree  speedily,  the  Judge  would  take  them  with  bim  to  El- 
bert county.  <ind  that  he  (the  Judge,)  was  inaLirig  preparations  for  that  pur- 
pose :*'  HeJd,  that  this  was  a  sufficient  ground  for  setting  aside  tbe  rerdicl 
and  awarding  a  new  trial,  even  though  the  representations  made  by  the 
Sheriff  be  untrue. 

Divorce,  in  Madison  Superior  Court.  Tried  before  Judge 
Thomas,  at  the  March  Term,  1860. 

Jane  Gholston  filed  a  libel  in  Madison  Superior  Court,  ask- 
ing a  divorce  from  James  S.  Gholston,  her  husband,  on  the 
f  round  of  cruel  treatment,  alleging :  That  the  said  James  S. 
abitually  used  harsh  and  indecent  language  to,  and  of,  the 
libellant;  that  he  imposed  upon  her  laborious  domestic 
drudgeries,  which  his  pecuniary  means  and  circumstances 
did  not  justify ;  that  he  encouraged  his  children  to  treat 
her  with  disobedience  and  disrespect ;  that  he  taunted 
her  with  his  preference  for  other,  and  younger  women,  and 
that  he  attempted  illicit  intercourse  with  another  woman; 
that  he  shook  a  cow-hide  over  libellant,  and  actually  threw 
her  out  of  the  house;  that  after  repeated  incivilities  and  in- 
sults, as  well  as  a  disregard  of  his  obligations  as  a  husband, 
he  whipped  the  libellant  with  a  cow-hide,  and  compelled  her 
to  seek  safety  and  refuge  elsewhere. 

Appended  to  the  libel,  is  a  schedule  of  the  property  owned 
by  defendant  at  the  time  of  the  separation,  which  schedule  is 
verified  by  the  affidavit  of  the  libellant,  in  which  she  states: 
That  that  portion  of  said  property  owned  by  defendant  at 
the  time  of  the  marriage,  is  worth  nine  thousand  dollars,  and 
that  portion  owned  at  the  time  by  the  libellant  is  worth  ten 
thousand. 

The  defendant,  in  his  answer,  denies  the  allegations  of  the 
libel,  and  resists  the  application  for  a  divorce. 

Inasmuch  as  there  is  no  allegation  in  the  record  that  the 
finding  of  the  Jury  was  contrary  to  the  evidence,  it  is  deemed 
unnecessary  to  give  the  evidence  in  this  statement. 

The  libellant  offered  as  evidence,  the  answers  of  various 
witnesses,  taken  by  commissioners,  some  of  which  were  ob- 
jected to  by  counsel  for  the  defendant,  on  the  ground  that 
one  of  the  commissioners  was  the  agent  of  the  libellant,  anJ 
biassed  in  her  favor ;  and  that  the  commissioners  consnlteJ 
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another  agent  of  the  lihelLint  diirinn;  the  time  the  witnesses 
were  answering  the  intcrro^i^atories;  and  tliat  the  answers 
were  not  sworn  to.  Otlicrs  were  objected  to,  on  the  ground 
that  the  the  witness'  name  was  not  siibseril»ed  to  the  answers; 
and  that  the  eoniinissioriers  had  not  written  their  names  in- 
side of  the  package,  but  simj)! y  aiToss  the  seals  on  the  out- 
side. Others  were  ohjiTtcd  to  on  tlie  groutnl:  That  the 
names  of  the  commissioners  were  not  inserted  in  the  commis- 
sion; and  that  the  package  was  not  seah.-d  up  with  separate 
seals,  but  only  pasted  up,  as  envelf»pes  usually  are ;  ami  that 
there  was  no  seal  inside  the  package,  and  only  the  letters 
"com**  written  on  a  line  below  the  commissioners'  names. 

All  these  objection^*  were  written  on  the  envelopes  contain- 
ing the  testimony,  and  were  date<l  the  <ith  of  March,  1860, 
whilst  the  trial  commenced  the  Dth  of  March,  ISGO.  None 
of  the  objections  were  detn* mined  before  the  ease  was  sub- 
mitted to  the  Jury:  wherefore,  the  presiding  Judge  overruled 
the  objections,  and  admitted  the  testimony. 

The  entire  charge  of  the  presiding  Judge,  as  well  as  the 
charges  which  he  refused  to  give,  as  re(iuest<'d,  and  thequali- 
fications  which  he  made  to  sucli  requests,  are  all  given  in  the 
opinion  of  the  Court,  an<l  are  therefore  omitted  here. 

When  the  Court  concluded  the  charge,  it  was  about  half 
hour  past  mid-iiight,  Saturday  night,  or  thirty  minutes,  A. 
M.,  Sunday.  The  Court  remarked  to  the  Jury  that  they 
could  consider  of  their  verdict  then,  or  wait  in  their  room  till 
Monday  morning  before  commencing  their  investigation,  just 
as  they  liked.  The  Jury  then  retired  and  the  Court  took  a 
recess. 

At  about  three  o'clock,  I\  M.,  on  Sunday  (same  day)  the 
Jary  sent  for  the  Judge,  came  down  into  their  box,  and  in- 
formed him  that  they  had  agreed  upon  their  verdict.  Objec- 
tion being  made  to  the  rece])tion  of  the  verdict  at  that  time, 
the  Jury  were  ordered  back  to  their  room,  and  on  Monday 
morning  following,  came  into  Court  with  a  verdict  in  favor  of 
the  plaintiff  for  a  total  divorce,  five  thousand  dollars,  and 
costs,  which  verdict  was  then  delivered  and  recorded. 

Whereupon,  the  Court  adjourned  until  the  fourth  Monday 
in  July  thereafter. 

During  the  adjourned  Term  of  the  Court,  which  com- 
menced on  said  fourth  Monday  in  July,  the  defendant,  by 
his  counsel,  moved  the  Court  to  set  aside  said  verdict,  and  to 
grant  a  new  trial,  on  the  following  grounds,  to-wit: 
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1st.  Because  the  Court  erred  in  pe»niitting  the  plaintiff  to 
rearl  in  cvii<'nce,  against  ohjectiori  by  ihe  det'e»i<lant,  ihe  de- 
positions of  Mar  til  a  and  Elizabeth  C.  Echols,  Eilna  Gentry, 
Maria  Herring,  Francis  Wood:*,  Henrietta  Tiller,  and  Celia 
Carrington. 

2d.  iiocnn  e  the  Court  erred  in  ruling  that  the  plaintiff  had 
a  right  to  introduce  in  evidence  her  own  sayngs,  sp -ken  at  a 
time  when,  as  the  witness,  Poss,  testified  in  answer  to  de- 
fendant's question  as  to  his  having  complained  to  plaintiff 
about  her  marriage  with  defendant,  he  t»dd  her  she  ought  to 
have  a  marriage  contract. 

3<1.  I^cause  the  Court  erred  in  charging  the  Jury,  that 
what  ccm^tituTes  cruel  treatment,  in  the  meaning  of  the  Law, 
is  a  question  of  Law  for  the  Court. 

4lh.  T^ecause  the  Court  erred  in  charging  the  Jury,  that  if 
^a  husband  inflicts  on  the  wife,  by  force  or  violence,  bodily 
pain  or  suflering,  and  especially  degrading  pa'n  or  suffering 
such  as  cow-hiding  or  whippiig,  this  would  be  cruel  tre  it- 
ment.  J\\v  this,  and  such  as  this,  is  not  all  that  constitu  es 
OTuel  treatment.  The  commission  of  acts  which  outrage  the 
feelings  of  modesty  and  decency,  such  as  threatening  to  com- 
mit, or  attempting  to  commit,  adultery,  or  cursing,  abusing, 
or  using  in>ulting  aiid  approbious  language,  when  done  be- 
tween husband  and  wife,  whether  by  the  husband  to  the  wife, 
or  by  the  wife  to  the  husband,  and  in  the  knowle<lge,  or  com- 
ing to  the  knowledge,  of  boh;  these,  also,  if  persisted  in 
and  iinatoneil  for,  constitute  cruel  treatment.  Now,  if  you 
believe  from  the  evidence,  that  the  defen<laiit,  p  evious  toihe 
bringing  of  this  suit,  has  been  guilty  of  either  of  the-e  kinds 
of  cruel  tiea  ment,  wihout  sufficient  justification,  you  ought 
to  decree,  by  your  verdict,  either  a  total  or  condiiional  di- 
vorce. 

r)th.  Decause  the  Court  erred  in  chaging  the  Jury,  that 
when  a  woman  suc>  her  husband  for  a  divorce,  on  (he  ground 
of  cow-hilling  or  wh  pping  her,  he  cannot  justify,  by  showing 
opprobious  or  abusive  language  on  her  part,  becaui^e  it  is  not 
hky  rorttluf't  in  the  language  of  the  Law. 

Hth.  I>(cau<e  the  Court  erred  in  charging  the  Jury:  Yoa 
will  it. quire  from  the  whole  evidence,  tlo  you  believe  he  cow- 
hided  her?  If  he  did,  she  is  entitled  to  a  divorce  on  that 
grouiifl  alone — no  evidence  being  brought  before  you  of  like 
conduct  to  that  on  her  part. 
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7th.  Because  the  Court  eired  in  cliargin*;  the  Jury,  ihat 
all  instances  of  misconduct  on  his  (defendant's)  part  tlmt  you 
believe  to  be  true,  from  the  evidence,  ought  to  be  consideicd 
by  you  as  to  whether  you  will  make  the  divorce,  if  granted. 
mo'C  favorable  to  her  (plaintiff.) 

8th.  Because  the  Court  erred  in  charging  the  Jury,  that  if 
they  nhould  find  a  partial  divorce,  they  might  give  the  plain- 
tiff a  portion  of  the  property,  belonging  to  the  defendant,  a* 
her  own,  to  do  with  as  she  pK^awed. 

9th.  Because  the  Court  ened  in  refusing  to  charge  the 
Jury  in  the  language  recjuested  by  the  defendant,  that,  if 
they  believed,  fnun  the  testimony,  that  the  (WfcrMhitit  wjw 
guilty  of  any  mi>treatment  or  cruelty  towards  plain  iff*,  and 
that  after  such  treaMnetit  or  cruelty  was  brought  to  her  no- 
tice, she  still  volunMirily  lived  with  him,  this  is  evidetice  go- 
ing to  show  that  she  consented  to  such  treatment  or  waived 
her  rights  under  it;  and  if  she  did  consent  10  it,  or  waive 
her  rights  under  it,  then  she  cannot  claim  a  divojce  on  that 
ground. 

10th.  Because  the  Court  erred  in  refusing  to  charge  the 
Jury,  as  requested,  that  if  the  libellant  was  consenting  taci  ly 
to  the  whipping  defendant  gave  her — if  he  gave  her  any — 
though  such  consent  was  not  known  to  the  defendant  at  the 
time,  then  she  is  not  enti'led  to  a  divorce  for  that  cause.  But 
the  Court,  after  remarking  to  the  Jury  that  the  above  was 
good  Law,  charged  them,  at  the  request  of  plaint  ft"s  coun- 
sel, that  there  is  no  evidence  of  any  consent  in  this  case. 

11th.  Because  tlie  Court  erred  in  sending  out  with  the^ 
Jury  the  written  charge — the  >%hole  charge  being  in  writing —  / 
and  all  going  out  together.  ^ 

12th.  Because  the  case  was  partly  tried  up"n  the  Sabbath 
day — the  Coun  having  charged  the  Jury,  and  the  Jury  hav- 
ing retired  and  considered  and  determined  upon  their  verdict 
on  that  day. 

13th.  Because  the  Jury  were  improperly  influenced  to 
agree  upon  a  verdict  speedily  on  Sunday  by  representationg, 
that  unless  they  should  agree  speedily,  the  .Judge  would  carry 
them  with  him  to  Elbert  county,  and  that  he  was  making 
preparations  for  that  purpose. 

In  Fupport  of  the  12th  and  loth  grounds  of  the  motion, 
defendant's  counsel  presented  the  following  affidavits: 
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OEOROIA,  Madison  County: 

Personalllj  appeared  in  the  open  Superior  Court  of  said 
county,  William  H.  Saje  and  Lorenzo  D.  Ferguson,  who, 
being  duly  sworn,  despose  and  Bay:  That  they  serveil  as 
special  Jurors  on  the  trial  of  the  case  of  Jane  Gholston  tw. 
James  8.  Gholston — Libel  for  Divorce — tried  at  the  regular 
March  Term,  18G0,  of  said  Court,  and  that  it  was  about  half 
hour  past  twelve  o'clock,  A.  M.,  Sunday,  when  the  Judge 
concluded  his  charge,  and  the  Jury  retired  to  consider  of 
their  verdict,  that  said  verdict  was  considered  of,  determined 
upon,  written  out,  and  signed  on  Sunday;  that  previous  to 
their  determination  upon  said  verdict,  the  Jury  were  informed 
by  the  officers  having  them  in  charge,  that  unless  they  should 
make  up  their  verdict  speedily,  they  would  be  carried  out  of 
the  county  and  kept  upon  the  Jury  until  they  should  agree ; 
that  the  Judge  had  so  said,  and  had  engaged  a  conveyance 
foir  that  purpose;  and  that  said  verdict  having  been  so  made 
np  and  signed,  the  Jury  came  into  Court  about  three  o'clock, 
P.  M.,  on  Sunday,  to  deliver  the  same,  but  that  objection 
being  ma<lc  to  the  reception  of  the  verdict  at  the  time,  it 
was  written  over  and  delivered  into  Court  after  twelve  o'clock, 
A.  M.,  on  Monday.  W.  H.  SAYE, 

L.  D.  FERGUSON. 

Sworn  to  and  subscribed  in  open  Court,  24th  July,  1860. 

J.  M.  Skinner,  Clerk. 
GEORGIA,  Madison  County: 

In  the  open  Superior  Court  of  said  county,  personally  ap- 
peared William  T.  Moon,  who,  being  duly  sworn,  says,  on 
oath,  that  he  was  Sheriff  of  Madison  county  at  the  regular 
March  Term,  18G0,  of  said  Court,  and  as  such,  attended  the 
Jury  engaged  in  the  trial  of  the  Divorce  case  between  Jane 
Gholston,  libellant,  and  James  S.  Gholston,  defendant,  and 
that  having  understood  from  the  Judge  and  others  that  the 
Jury  would  be  carried  to  Elbert  county  unless  they  should 
speedily  agree  upon  a  verdict,  he  (deponent)  communicated 
this  information  to  the  Jury  on  Sunday,  and  was  informed  by 
them  that  they  had  not  then  agreed  upon  a  verdict,  and  that 
in  a  few  hours  thereafter,  to-wit :  about  three  o'clock,  P.  M,, 
on  that  day  the  Jury  informed  the  Court  that  they  had 
agreed  upon  a  verdict,  and  came  out  of  their  room  to  deliver 
it  WM.  T.  MOON,  Sheriff. 

Sworn  to  and  subscribed  in  open  Court,  24lh  July,  1860. 

Test:  J.  M.  Skinner,  Clerk. 
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The  Court  held  up  the  decision  of  the  motion  for  a  neur 
trial  until  the  September  Term,  1860,  of  the  Court,  at  whioh 
time  he  rendered  his  decision,  overruling  the  motion,  and  re 
fusing  the  new  trial.  As  to  the  second  ground  taken  in  said 
motion,  the  Judge  certifies  this  to  be  the  state  of  facts,  to 
wit:  Wm.  L.  Poss  had  been  introduced  by  plaintiff.  On 
cross-examination,  he  said :  Plaintiff  is  my  mother ;  her  gen 
eral  character  is  not  that  of  a  very  disagreeable  person  to 
live  with ;  after  her  marriage  with  defendant,  I  don't  know 
that  I  complained  of  her,  but  I  told  her  she  ought  to  haye 
had  a  marriage  contract ;  plaintiff  offered  to  prove  by  the 
witness  the  balance  of  the  conversation  with  his  mother, 
which  the  Court  decided  he  could  do  after  objection  made  by 
defendant's  counsel ;  defendant's  counsel  then  moved  to  with- 
draw the  question  and  answer  as  their  evidence,  which  wan 
objected  to  by  plaintiff *s  counsel;  the  Court  allowed  the 
question  and  answer  to  be  withdrawn,  and  then  being  with- 
drawn, the  Court  refused  to  allow  plaintiffs*  counsel  to  aal 
about  the  balance  of  the  conversation ;  counsel  moving  foi 
this  new  trial  must  have  failed  to  read  over  these  notes,  which 
were  filed  in  the  Clerk's  office  and  subject  to  their  inspection 
for  mo.  e  than  four  months. 

The  refusal  of  the  presiding  Judge  to  grant  a  new  trial  ia 
Che  error  complained  of. 

T.  M.  Daniel,  for  the  plaintiff  in  error. 

Hester  k  Akerman,  for  defendant  in  error. 

JBy  the  Court — Jenkins,  J.,  delivering  the  opinion. 

This  was  a  libel  for  divorce,  filed  by  Jane  Gholston,  against 
James  S.  Gholston,  for  a  divorce,  a  vinculo  matrimonii^  upon 
the  ground  of  cruel  treatment.  At  the  March  Term,  1860, 
of  the  Superior  Court  of  Madison  county,  the  cause  came  on 
for  trial,  and  a  verdict  was  returned  granting  a  total  divoroe 
between  the  parties,  and  providing  for  division  of  the  prop- 
erty between  them. 

A  motion  for  a  new  trial  was  made  by  counsel  for  defend- 
ant, on  sundry  grounds,  which  will  hereafter  be  considered. 
After  argument,  the  Court  below  refused  the  rule  absolute 
for  a  new  trial,  and  plaintiff's  counsel  excepted,  insisting  on 
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each  ground  taken,  and  assigning  orror  upon  the  ruling  of 
the  Court  on  each. 

1.  In  the  Court  below,  a  preliminary'  question  was  raised 
by  the  respondent  to  the  rule  nisij  upon  wlich  she  moved  to 
dis^miss  the  rule,  viz :  '^  That  the  defendant  cannot  move  for  a 
new  trial  after  the  first  verdict,  and  before  the  second,  in  a 
ease  vhere  a  total  divorce  is  granted — rlie  verdict,  in 
Buch  case,  not  being  final  as  to  him,  and  the  Law  itself  giv- 
ing the  appeal,  without  its  being  demanded  by  the  defend- 
ant." The  Court  overruled  the  motion  of  respondent,  and  it 
is  renewed  here. 

It  is  erroneous  to  say  that  the  Law  gives  the  defendant,  in 
a  libel  for  divorce,  an  appeal,  as  a  matter  of  course.  An 
appeal  annuls  the  veidict  from  which  it  is  taken,  unless  the 
appeal  be  dismissed  by  consent,  or  on  motion  for  irregularity, 
the  verdict  goes  for  nought — accomplishes  nothing.  But  the 
Constitution  provides,  that  ^^  divorces  shall  be  final  and  con- 
elusive,  when  the  parties  shall  have  obtained  the  concurrent 
verdicts  of  two  special  Juries,  authorising,*'  &c.  The  first 
is  as  necessary  to  efl'ectuate  the  divorce  as  tiie  second.  If 
there  be  any  irregularity  in  the  obtainment  of  the  first,  it  is 
as  important  to  the  defendant  that  it  be  correc*ed,  as  a  like 
irregularity  in  the  second.  The  obtainment  of  the  first  ver- 
dict is  an  advance  made,  a  position  gained  by  the  libellant: 
it  is  half  the  work  accompli.shcd.  If  illegally  rendered,  it 
ought  to  be  set  aside;  but  this  can  only  be  done  by  a  motion 
made  during  the  Term  at  which  the  verdict  was  rendered. 
We  hold  that  the  Court  committed  no  error  in  overruling  the 
motion  to  dismiss  the  rule  iii  »i, 

2.  Certain  depositions  of  witnesses,  taken  under  commis- 
sion, in  answer  to  interiogatories  attached,  and  when  the 
plaintiff  profiosed  to  read  them  in  the  progress  of  the  trial, 
defendant  objected,  for  reasons  other  than  the  irrelevancy  rf 
the  evidence.  riaintifT  replied,  that  the  commissions  had 
been  in  Court,  opened,  and  subject  to  inspection  more  than 
one  day  before  the  commencement  of  the  trial,  and  that  all 
objections  then  urged  were  bad  in  Law,  unless  ''taken  and  de- 
termined before  the  case  was  submitted  to  the  Jury." 

Defendant  rejoined,  that  the  objections  had  been  written 
out  upon  the  envelopes  to  the  commissions  severally,  before 
the  cause  was  submitted  to  the  Jury,  and  must  have  been  sees 
by  plaintiflf  or  her  counsel. 
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The  Court  held  that,  in  the  hmguage  of  the  Law,  the  ob- 
jections must  bo  '*  taken,  and  determiiied  boforo,"  &c.,  and 
that  the  onus  was  upon  the  party  objecting,  not  only  to 
**take/*  but  to  ask  a  dvtermmalion  of  the  objections  before 
goit  g  to  the  Jury.     We  hohl  this  ruling  correct. 

Q'he  exception  lakcn  to  the  overruling  of  the  .second  ground 
in  the  motion  for  a  new  trial,  is  divested  of  all  force  by  the 
explanation  of  the  Court  below  appearing  in  the  record,  and 
therefore  will  not  be  considered. 

3.  The  3d,  4th,  oth,  (ith,  7th  and  8th  grounds  taken  in  the 
motion  for  a  new  trial  allege  errors  in  the  charge  given  by 
the  Courr,  as  the  exceptions  cover  nearly  the  whole  of  it. 

We  overrule  all  the  exceptions  from  the  3d  to  the  8th  in- 
elusive,  holding,  that,  on  all  the  points  therein  made,  the 
Court  gave  the  Law  in  charge  to  the  Jury. 

"Gentlemen  of  the  Jury : 

"W^e  have  arrived  at  the  end  of  the  investigation  of  this 
case,  which  has  been  necessarily  long,  tedious  and  compli- 
cated. During  the  whole  of  it,  I  have  endeavore<l,  to  the 
best  of  my  ability,  to  hold  the  scales  of  justice  evenly  be- 
tween the  parties,  and  to  give  to  each  the  amplest  opportunity 
to  lay  their  respective  cases  before  you  in  the  manner  most 
satisfaeto  y  to  themselves.  Whether  I  have  done  this  or  not, 
is  pubject  to  review  by  a  higher  tribunal.  No  mi>takc  of 
mine  can  by  any  possibility  injure  either  of  these  parties. 
The  evidence  and  the  points  decided  all  exist  in  writing;  and 
this  charge  is  put  in  wriiin*?  in  order  that  either  party  must 
have  a  correct  statement  of  his  grievance,  if  he  chooses  to 
appeal  to  that  tribunal.  And  this  reminds  me  to  state  to 
you  right  here,  that  while  you  alone  can  judge  of  the  facts 
— while  you  alone  can  say  what  is  true  or  what  is  false,  you 
are  bound  by  Law  to  take  the  Law  from  the  Court ;  you  are 
boun<l  not  to  disregard  the  Law  as  given  you  in  charge  by 
the  Court,  but  you  ought  honestly  an<l  independently  to  en- 
force it  according  totlie  evidence.  The  reason  and  plain  ne- 
cessity for  this  obligation  on  your  part  will  be  seen  at  once, 
when  I  rcmin<l  you  that  while  it  is  true  that  no  mistake  of 
mine  can  injure  the  parties,  because  my  judgments  can  be  re- 
vised and  corrected,  it  is  equally  true  that  the  parties  have 
DO  remedy  against  any  mistake  of  yours  in  matters  of  Law, 
No  writ  of  error  or  bill  of  exceptions  lies  against  you  to  the 
Bapreme  Court.     If  you,  therefore,  refuse  to  take  the  Law 
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from  the  Court,  the  injury  to  the  parties  may  be  totally  with- 
out remedy.  Our  system  of  jurisprudence,  therefore,  ordaini 
and  establishes — and  wisely  ordains  and  establishes — that  t.hc 
Jury  taking  the  Ijaw  in  confidence  and  good  faith  from  tho 
Court,  shall  limit  themselves  scrupulously  to  their  appropri- 
ate functions,  which  arc  fully  discharged  where  they  find  the 
truth  of  the  facts,  and  honestly  apply  the  Law  given  in 
eharge  by  the  Court  to  those  facts. 

^'This  is  a  suit  for  a  divorce,  brought  by  a  woman  against 
her  husband,  a  full  statement  of  the  grounds  for  which  is  con- 
tained in  the  declaration  read  to  you  by  the  plaintiff's  coun- 
sel. All  these  grounds,  it  is  contended  by  the  plaintiff,  con- 
stitute wliat  the  Law  calls  by  ihe  general  name  of  cruel  treat- 
ment. The  divorce  is  not  sought  on  any  other  grounds — none 
other  is  taken  in  the  libel  filed.  Now,  what  constitutes  cruel 
treatment,  in  the  meaning  of  the  Law,  is  a  question  of  Law 
for  the  Court.  If  the  husband  inflicts  on  the  wife,  by  force 
or  violence,  bodily  pain  or  suffering,  and  especially  degrading 
pain  or  suffering,  such  as  cow-hiding  or  whipping,  this  would 
be  cruel  treatment.  But  this,  and  such  as  this,  is  not  all 
that  constitutes  cruel  treatment.  The  commission  of  aoti 
which  outrage  the  feelings  of  modesty  and  decency,  such  as 
threatening  to  commit,  or  attempting  to  commit,  adultery,  or 
cursing,  abusing,  or  using  insulting  and  opprobrious  language, 
when  done  between  Iiusband  and  wife,  whether  by  the  hus- 
band to  the  wife,  or  by  the  wife  to  the  husband,  and  in  the 
knowledge,  or  coming  to  the  knowledge,  of  both — these,  also, 
if  persisted  in,  and  unattoned  for,  constitute  cruel  treatment 
Now,  if  you  believe,  from  the  evidence,  that  the  defendant, 
previous  to  the  beginning  of  this  suit,  has  been  guilty  of 
these  or  either  of  these  kinds  of  cruel  treatment,  without  suf- 
ficient justification,  you  ought  to  decree,  by  your  verdict, 
either  a  total  or  conditional  divorce;  and  whether  you  allow 
a  total  or  conditional  divorce,  is  a  (|uestion  exclusively  for 
you  to  decide,  from  the  evidence,  and  the  evidence  alone;  for 
the  Law  says,  "  in  case  of  cruel  treatment  on  the  part  of  one 
toward  the  other  of  the  parties,  the  Juiy  may,  according  to 
the  circum -stances  of  such  case,  determine  whether  the  divorce 
shall  be  from  the  bonds  of  matrimony,  or  from  bed  and 
board;"  the  first  part  of  which  means  a  total  divorce,  and 
the  last  means  a  conditional  or  partial  divorce.  Evidence 
has  been  offered  and  admitted  before  yon,  tending  to  shov 
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these  several  sorts  of  cruel  treatment;  but  whether  you  be- 
lieve the  evidence  or  the  charges  to  be  true,  from  the  evi- 
dence, is  a  (juestion  exclusively  for  you.  It  is  your  duty  to 
examine  well  the  evidence,  and  all  the  evidence  on  boih  sides, 
and  let  your  verdict  show  what  are  your  honest  convictions 
on  these  points  after  having  so  examined  it. 

"  On  the  trial  of  a  defendant  for  an  assault,  or  assault  and 
battery,  opprobious  words  or  abusive  language,  may  amount 
to  justification  ;  and  if  the  defendant  were,  on  trial  for  whip- 
ping his  wife,  the  question  would  arise,  whether  this  provis- 
ion of  the  Law  applied  to  the  case  of  a  man  whipping  his 
wife?  But  such  a  question  does  not  arise  in  this  case.  When 
a  woman  sues  her  husband  for  divorce  on  the  ground  of  cow- 
hiding  or  whipping  her,  he  cannot  justify  himself  by  show- 
ing opprobrious  or  abusive  language  on  her  part,  because  it 
is  not  like  conduct^  in  the  language  of  the  Law.  Abusive  or 
insalting  language  by  a  woman  to  her  husband  is  not  like 
conduct  with  cow-hiding  or  whipping  the  wife  by  the  husband. 
But  opprobrious  and  abusive  language,  when  used  by  the 
wife  to  the  husband,  outrages  the  feelings  of  modesty  and  de- 
cency as  much  as  when  used  by  the  husband  to  the  wife. 
Now,  do  you  believe,  from  the  evidence,  she  did  this,  or  was 
guilty  of  conduct  similar?  If  she  did,  she  is  not  entitled  to 
a  divorce,  either  total  or  partial,  on  the  ground  of  his  curs- 
ing or  abusing  her,  or  threatening  or  attempting  to  commit 
adultery ;  for  it  would  all  be  like  conduct,  as  the  Law  terms 
it«  both  tending  alike  to  hurt  and  wound  the  feelings. 

"Now,  therefore,  you  will  inquire,  did  he  outrage  her  feel- 
ings as  she  complains?  Next,  did  she  outrage  his  as  he  com- 
plains? .Is  he  guilty,  and  she  not  guilty,  in  this  respect?  If 
10,  she  ought  to  have  a  Divorce.  Are  they  both  guilty,  or 
ihe  more  guilty  than  he  in  the  ni»tt^r  of  insulting  and  wound- 
ing each  other's  feelings?  If  so,  you  ought  not  to  grant  a 
livorce. 

•'Now,  passing  from  this,  you  will  inquire  from  the  whole 
evidence,  do  you  believe  he  cow-hided  her?  If  he  did,  she  is 
mtitled  to  a  divorce  on  that  ground  alone,  no  evidence  being 
vought  before  you  of  like  conduct  to  that  on  her  part. 
though  I  have  charged  you  that  abusing  and  insul'ing  him 
I  not  like  conduct  with  cow-hiding  her,  and  cannot  be  con- 
idered  by  you  as  a  ground  for  refusing  a  divorce,  if  you  be- 
ieve  he  cow-hided  lier ;  yet,  it  may,  and,  if  true,  ought  to 
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be  considered  as  one  of  the  circumstances  of  the  case  to  de- 
termine wlie  hoT  the  divorce  shall  be  from  the  bonds  of  mat- 
rimony, or  from  the  bed  and  board,  and  all  other  instances  of 
mis'con  liict  on  her  parr  tliat  you  believe  to  be  true,  from  the 
evidence,  ou«:;ht  to  be  considered  as  to  whether  you  will  make 
the  divorce,  if  granted,  lews  favorable  to  her,  and  all  instances 
of  misconduct  on  his  part  that  you  believe  to  be  true,  from 
the  evidence,  ought  to  be  considered  by  you  as  to  whether 
you  will  make  the  divorce,  if  granted,  more  favorable  to  her. 

"  With  regard  to  the  contrary  and  conflicting  evidence  in- 
troduced here,  if  you  believe  it  to  be  contrary  and  conflict- 
ing, you  must  weigh  it  all,  and  the  circumstances  surrounding 
it,  and  decide  according  to  the  preponderance  of  evidence. 
This  bei'ig  a  civil  case,  you  are  to  decide  according  to  the 
preponderance  of  evidence,  and  need  not  believe,  beyond  a 
reasonable  doubt,  any  fact  in  order  to  find  it  true. 

"  You  must  also  bear  in  mind  ihc  diflerence  between  positive 
and  negative  evidence.  When  a  witness  says  he  saw  a  things 
that  is  positive  evidence;  when  a  witness  says  he  did  not  see 
a  thing,  that  is  negative  evidence.  Now,  when  both  wit- 
nesses are  equally  credible,  and  otherwise  equally  reliable, 
the  positive  evidence  ought  to  prevail  over  the  negative,  and 
especially  when  the  witness  who  tes'ified  negatively,  not  only 
that  he  did  not  see  the  thing,  but  also  that  he  did  not  look 
for  it. 

•  '*  The  defendant's  answer  has  been  read  before  you,  and  vou 
have  heard  his  statements  on  his  side  of  the  case.  To  pat 
in  this  answer  and  to  read  it  to  you  was  his  clear  right,  for 
the  Law  says:  The  defendant's  answer  or  defen>ivc  allega- 
tion in  writing  may  extenuate,  deny  or  contain  as  much  mat- 
ter, or  as  many  circumstances  in  his  defence,  as  he  may  think 
necessary  nnd  proper  therein.  But  you  must  remember,  this 
answer  is  not  evidence,  and  must  not  be  regarded  by  you  only 
80  far  as  it  is  sustained  and  proved  by  the  evidence.  Yon 
must  look  to  the  evidence,  and  the  evidence  alone,  to  decide 
how  far  you  will  find  the  answer  true. 

"With  regard  to  the  manner  in  which  you  will  dispose  of 
the  property  contained  in  the  plaintiff^s  schedule,  you  will 
first  inquire  how  far  that  schedule  is  sustained  by  the  eri- 
dence  ?  Did  the  defendant  own  the  property  contained  in 
the  schedule?  Does  he  own  it  now?  What  is  it  worth? 
How  much  of  it  did  he  get  by  his  marriage  with  the  plaintiff 
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Having  ascertained  rhesc  ppints,  if  you  conclude  to  grant  a 
total  divorce,  you  will  further  find  from  all  the  burroundmg 
circums'ances  est:lbli^hl'd  by  the  evdcnce,  how  much  of  it 
will  you  give  to  the  plaintifl",  if  any  ?  How  much  of  it  w  U 
you  give  to  the  defendant,  if  any  V  How  will  you  divide  it? 
All  this  you  must  find  and  duciile  by  your  verdict.  Thr  Law 
leaves  it  to  your  discretion,  and  you  must  be  controlled  in 
your  decision  only  by  the  evi(h*nce,  and  by  the  rules  of  Jus- 
tice, Equi  y  and  good  conscience. 

"If  you  find  and  decree  a  conditional  and  par'ial  divorce, 
you  will  still  have  to  dicide  what  separate  maintenance  and 
supporr  you  \^i\\  allow  to  the  wife.  In  this  case — that  is  to 
pay,  in  case  of  a.  conditional  or  pjirtial  livorcc,  the  Law  says, 
the  Jury,  by  their  verdict  or  decree,  shall  make  provision  out 
of  the  property  of  which  the  husband  may  be  possessed  for 
such  maintenai'Ce  and  support.  The  manner  in  which  you 
shall  do  this,  the  Law  k-avcs  entirely  at  your  discr(?tion. 
You  may  do  this  by  giving  her  a  portion  of  the  property  as 
her  own,  to  do  with  ah  she  pleases,  you  may  do  it  by  giving 
a  portion  to  support  lu-r  during  life,  or  you  may  do  it  by  de- 
creeing »hat  the  dt*fendant  shall  pay  to  some  officer,  as  the 
Clerk  of  the  Court,  or  to  .^ome  tru-tee  to  be  appointed,  a 
monthly,  or  quarterly,  or  annual  allowance  in  money  for  such 
support  or  maintenance." 

9.  The  0th  ground  of  the  motion   alleges   error,   in   that 

the  Court  refused  to  charge  the  Jury  as  requested.     This  >\as 

the  charge  requestetl,  viz:  **  That  if  the  Jury  believed,  from 

;he  testimony,   that  the  defendant  was  guilty   of  any   mis- 

.rea'ment  or  cruelty  tovwirds  the  plaintiff',  and  that  after  ^uch 

reatmenr  or  cruelty,  \*as  brotight  to  her  notice,  she  still  vol- 

mtarily  lived  wi'h  him,  this  was  evidence  going  to  >how  that 

he  consented  to  such  treatment,  or  waived  her  rights  under 

t;  and  if  »fhe  did  consent  to  it,  or  waive  her  righ  s  under  it, 

hen  she  Ciiimot  claim  a  divorce  on  that  grouid."     !•  ap- 

ears  from  the  record,  that  this  charge  was  given  'o  the  Jury 

y  the  Court,  except  that  IL's  Honor  declined  to  say,  that  a 

ife  livi»  g  with  her  husband  after  ill-treatment  received  from 

im,  is  evideiice  that  she  coi  seits  to  such  ill-treatment,   and 

e  think  he  very  properly  excepted  from  his  charg   that  ]>or- 

on  of  the  request. 

10.  The  10th  groun<l  of  the  mot'on  assigns  error  in  this: 
hat  the  Court,  after  having  charged  the  Ju  y  as  requested 
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by  defendant's  counsel,  "that  if  the  libellant  was  consenting 
tacitly  to  the  whipping  defendant  ^ave  her,  (if  he  gave  her 
any,)  though  such  consent  was  not  Known  to  the  defendant  at 
the  time,  then  she  is  not  entitled  to  a  divorce  for  that  cause/' 
added  at  the  request  of  plaintiff's  counsel,  "  there  is  no  evi- 
dence of  any  consent  in  this  case." 

Wo  think  it  better  that  Judges,  in  charging  Juries,  shoald 
abstain  from  saying  to  them,  that  there  is,  or  is  not,  evidence 
in  the  case  of  this  or  that  fact.  But  seeing  nothing  in  thia 
case  proving  directly,  or  raising  the  presumption  of  such 
consent,  we  would  not,  for  that  cause,   send  this  case  back. 

n.  The  error  complained  of  in  the  11th  ground,  consist! 
in  the  sending  out  of  the  written  charge,  as  delivered  to  the 
Jury.  This  we  think  an  unsafe  practice.  The  precautionary 
injunction  to  the  Jury  not  to  read  any  part  without  reading 
the  whole,  is  not  a  reliable  safeguard  against  even  an  unin- 
tentional misuse  of  the  document.  Books  from  which  the  Law 
is  sometimes  read  to  a  Jury  by  the  Court,  are  not  allowed  to 
go  to  the  Jury,  and  yet,  they  might  be  sent,  with  the  portion 
read,  plainly  marked,  and  an  injunction  that  if  they  opened 
the  book,  they  must  read  all  that  was  so  marked,  and  no 
more. 

12.  The  12th  ground  is,  '*  that  the  case  was  partly  tried 
upon  the  Sabbath  day,  the  Court  having  charged  the  Jury, 
and  the  Jury  having  retired  and  considered,  and  determined 
upon  their  verdict  on  that  day."  These  appear  to  be  the 
facts  arising  here.  The  Court  was  actually  delivering  the 
charge  to  the  Jury  on  Saturday  night,  when  the  hour  of  IS 
o'clock  arrived,  and  the  Sabbath  day,  according  to  our  com- 
putation of  time,  had  commenced  before  he  concluded.  This 
may  have  been  inadvertence,  but,  under  all  the  circumstances, 
was  certainly  no  very  grave  error.  On  the  Monday  follow- 
ing, the  same  Judge  was,  by  Law,  required  to  open  and  hold 
a  Court  in  another  county.  Beyond  the  conclusion  of  the 
charge,  and  the  sending  of  the  Jury  to  their  room,  nothing 
was  actually  done  in  open  Court  on  the  Sabbath  day.  Tlw 
Jury  could  not  legally  be  discharged  until  Monday  morning, 
and  must  therefore  of  necessity  be  sent  to  their  room.  Li 
the  course  of  the  Sabbath  day,  perhaps  about  three  o'clock, 
P.  M.,  the  Judge  received  a  message  from  the  Jury,  that  they 
had  agreed  upon  their  verdict,  and  the  counsel  of  each  party 
in  the  case  being  present,  or  having  been  summoned,  eon- 
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icnted  to  its  reception  by  the  Court.  The  Judge  then  went 
into  the  Court-room,  and  sent  for  the  Jury.  Upon  their  en- 
knnoe,  and  before  the  verdict  was  read,  one  of  the  counsel  in 
attendance  retracted  the  consent  he  had  given,  that  the  ver- 
diet  be  received,  and  objected  to  it.  The  Jury  were  then  re- 
DBUided,  and  their  verdict  was  not  received  until  Monday 
awming.  \N  hatever  judical  action  was  had  in  the  case  on 
the  Sabbath  day,  was  either  inadvertent  or  inevitable.  Of 
the  latter  character  was  the  retention  of  the  Jury  in  their 
room.  That  being  unavoidable,  it  is  inconceivable  how  they 
could  have  been  restrained  from  thinking  and  speaking  of 
the  case.  We  think  what  transpired  on  the  Sabbath  was  not 
infficient  to  vitiate  the  verdict ;  holding,  at  the  same  time, 
Jiat  all  Courts  should  abstain  from  the  transaction  of  ordi- 
lary  business  on  that  holy  day. 

18,  The  18th,  and  last  ground  upon  which  the  motion  for 

V  new  trial  was  based,  is,   "  That  the  Jury  were  improperly 

nflnenced  to  agree  upon  a  verdict,  by  representations  that 

tnless  they  should  agree  speedily,  the  Judge  would  carry 

hem  with  him  to  Elbert  county,  and  that  he  was  making 

reparations  for  that  purpose.'*      This  communication  was 

lado  to  them  by  the  Sheriff  of  the  county,  under  whose  ofli- 

ial  charge  they  had  been  placed. 

This  conduct  of  the  Sheriff  was  a  gross  and  flagrant  viola- 

on  of  his  official  duty.    And,  moreover,  it  cannot  be  lightly 

mrded,  in  considering  the  validity  of  the  verdict.    It  is  an 

flexible  rule  of  Law,  that  after  a  Jury  shall   have  been 

uurged  with  a  cause,  having  had  the  Law  and  the  evidence 

Aced  before  them,  by  or  under  the  supervision  and  direction 

'  the  Court,  all  communication  between  them  and  the  rest 

'  mankind  shall  be  suspended,  except  by  permission  of  the 

yurty  until  they  shall  have  been  discharged  from   the  case. 

IB  of  the  last  importance  that  this  rule  be  rigidly  enforced, 

the  end  that  the  administration  of  justice  may  be  both 

ire  and  free  from  the  suspicion  of  impurity.     The  ascer- 

inment  that  some  unauthorized  communication  had  been 

d  with  the  Jury,  the  nature  and  purport  of  which  was  un- 

own,  ought  to  vitiate  a  verdict.    IIow  much  more  a  known 

mmunl cation,  calculated  to  intimidate  Jurors,  to  unsettle 

lolution,  based  upon  fixed  and  well  considered  opinion — to 

>dttce  a  conflict  between  a  sense  of  duty  and  personal  com- 

t,  oonvenienco  or  interest.      Ilere  were  men  withdrawn 
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from  th}ir  families  and  their  occupations,  for  the  discharge 
of  .a  public  <lu  y,  with  the  confident  expectation  of  being  re- 
stored to  their  usual  associations  and  employments  at  the 
close  of  'he  week.  BSm^  required  to  render  a  verdict  in  a 
cau^e  submitted  to  them  with  unanimity,  and  being  unable 
to  agree  in  opinion,  until  that  week  had  been  spent  and  an- 
other had  commenced,  whilst  in  this  state,  (for  such  is  the 
evidence,)  the  above  communication  is  made  to  them  by  the 
ministerial  officer  of  the  Court,  who  professes  that  he  "u»- 
derstood  (it)  from  the  Juige  an  I  others.''  It  matters  not 
that  the  communication  was  untrue.  Dare  we  assume  that 
the  Jury  received  it  as  untrue?  Dare  we  speculate  upon  the 
probable  influence  it  exerted?  They  were  threatened  by  an 
oflScer  oF  the  Court,  (for  'hat  is  the  nature  of  the  commani- 
cat'on,)  who,  in  aid  of  the  threat,  proposes  to  have  for  it  the 
high  sanction  of  ihe  Judge,  with  being  thus  carried  away 
fiom  their  homes,  their  county  arid  their  business,  and  con- 
fine 1  for  an  inljtfi  dte  porio I  in  another  county,  unless  they 
speedily  agree  upon  a  verdict.  There  are  many  men  whe 
would  be  more  easily  moved  from  an  opinion  or  a  purpose,  by 
such  a  threat,  than  by  ihe  offer  of  a  pecuniary  bribe.  We 
cannot  be  assured  that  tho  agreement,  subsequently  made, 
but  un  ittain  iblc  before,  was  not  effeeted  by  this  communica- 
tion. The  communication  itself  was  clearly  illegal;  it  was 
calculatcMl  to  influence  the  Jury,  or  some  of  them,  and  there- 
fore the  verdict  is  not  free  from  taint.  We  arc  reluctantly 
constrained,  for  this  reason,  to  revese  the  Judgment  of  the 
Court  below,  refusing  a  motion  to  set  aside  the  verdict  and 
grant  a  new  trial. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court 
that  the  Judgment  of  the  Cout  below  be  reversed,  on  the 
ground  thit 'here  was  an  improper  and  illegal  interference 
with  he  deliberations  oF  the  Jury,  after  the  c -oun  ha<l  charged 
them  in  the  case,  by  unauthorized  communication  wi  h  them 
of  the  Sheriff  of  the  county,  and  that  ihe  T'ourt  erred  in  not 
setting  asi(b  the  verdict  upon  the  thirteenth  and  last  ground 
of  defendant's  motion  for  a  new  trial. 
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BLACK  et  al.  vt.  THORNTON. 

1.  If  ft  voluntary  deed  for  Hlaves  lie  signed,  scaled  and  attested,  but  not  then  de- 
livered by  the  donor  to  the  donee,  or  to  any  other  person  for  him,  and  if,  be- 
fore the  delivery  of  such  deed,  a  ihird  person  purchase  said  property  from 
the  Sheriffwho  had  levied  on  >t  as  the  property  of  the  donor,  advertised  and 
exposed  it  legally  to  public  salo,  or  from  the  grantor  for  a  valuable  consider- 
lion,  such  purchaser  acquires  a  legal  title  lo  the  slaves,  as  against  the  volun- 
teers to  whom  the  deed  wns  delivered  aller  such  purchase,  whether  the 
purchaser  had  notice  of  such  previous  signing,  sealing  and  allcstalion  of  the 
voluntary  deed  or  not.  And  if  there  be  doubt  as  to  the  time  of  the  deliver)', 
it  is  the  province  of  ihe  jury  to  determine  whether  it  occurred  before  or  after 
the  sale  for  value. 

2.  It  is  not  error  in  the  Court,  after  having  charged  the  jury  as  to  a  presump- 
tion arising  under  a  given  state  of  facts,  not  amounting  lo  positive  proof  of 
the  thing  presumed,  lo  add  ''  but  this  presumption  is  not  conclusive.  It  may 
he  rebutted  by  evidence,  and  it  is  for  you  lo  determine,  whether  or  not  it  has 
been  rebutted.'' 

3.  A  mere  rumor  or  vague  report  brought  lo  the  knowledge  of  a  purchaser 
for  valuable  consideration,  at  or  before  the  purchase,  that  there  was  an  out- 
standing claim,  or  conveyance,  or  by,  or  to,  whom  made,  is  not  such  notice 
as  will  vitiate  his  title  in  favor  of  a  volunteer. 

4.  It  is  not  error  in  the  Court  to  charge  the  Jury  **that  if  they  believe  one  of 
the  witnesses  sworn  was  called  on  by  the  parties  at  the  time  of  the  transac- 
tion, to  bear  witness  to  it,  or  was  deliberately  consulted  by  them,  such  cir- 
cumstances are  to  be  con.oidercd  by  the  Jury  in  favor  of  giving  special  weight 
to  his  evidence ;  but  such  circumstances  are  not  conclusive,  they  may  be 
overliorne  in  the  minds  of  the  Jury  by  others." 

9.  A  party  claiming  title  tu  property  by  deed  of  gift,  is  denominated  a  volunteer, 
and  a  subsequent  purchaser  for  a  valuable  consideration,  without  notice  ol 
the  voluntary  conveyance,  is  preferred  in  law  to  the  volunteer;  but  if  he 
had  notice  btfore  he  purchased,  the  volunteer  will  be  preferred  over  him. 

7.  In  polling  a  Jury,  the  better  course  is  to  begin  with  a  distinct  reading  of  the 
verdict  returned,  calling  their  attention  to  it,  and  then  (calling  them  seriatim 
by  name)  lo  propound  to  each  the  question,  *'whatsayyou,Mr.  Juror,  is  this 
your  verdict,  or  is  it  not  f  But  where  there  is  a  genuine  verdict  for  the  de- 
fendant, the  question,  **  Mr.  Juror,  do  you  find  for  the  plaintiff,  or  for  the  de- 
fendant?-' is  equivalent,  and  the  polling  legal. 

&  The  Jury  being  polled  in  this  form,  each  Juror  answered,  that  -he  found  for 
the  defendant,  but  some  four  or  five  added,  each  for  himself,  to  the  response, 
that  ''  he  was  not  satisfied,"  or  ''  not  fully  satisfied,"  or  said  "  he  was  not  ful- 
ly satisfied,  but  with  the  lights  before  him,  found  for  the  defendant."  Held, 
Ist.'That  freedom  from  doubt,  especially  where  the  finding  was  for  the  de- 
fendant, is  not  required.  2d.  That  a  verdict  so  rendered,  is  unanimous  and 
legal. 

42 
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%  Ufld^  that  under  the  circum!«taDce»  of  this  case,  a  conver>alioii  between  tbe 
donor  and  defendant  in  execution ;  hits  »on  who  was  the  father  of  the  doaee»|  io 
the  voluntary  conveyance,  (under  a^e  at  its  dale.)  and  who  took  hiniyulf,  • 
usufruct  in  the  property  by  the  terms  of  the  deed  ;  the  purchaser  at  sherifT* 
sale,  and  a  person,  specially  selected  as  adviser  or  witness,  occurring  be(brr 
the  sale,  by  the  sheriflT,  and  referring  to  matters  now  in  issue,  was  properly 
received  in  evidence,  and  considered  by  the  Jury  in  detcrininin^r  the  ques- 
tion of  notice  of  tho  prior  conveyance,  affecting  the  purchaser. 

Trover,  in  Elbert  Superior  Court.  Tried  before  His  Hon- 
or, Judge  Thomas,  at  the  September  Term,  1860. 

Lemuel  Black  and  his  wife  Priscilla  H.  Black,  formerly 
Priscilla  H.  Thornton,  and  Willis  Scroggins  and  his  wife 
Martha  E.  Scroggins,  formerly  Martha  fi.  Thornton,  insti- 
tuted an  action  of  Trover  against  William  T.  Thornton,  to 
recover  damages  for  the  alledged  conversion  of  the  following 
nesro  slaves,  to-wit :  Sina,  nineteen  years  of  age,  and  her  two 
children,  one  about  two  years  of  age  and  the  other  an  infant: 
Jacob,  about  fifteen  years  of  age  ;  Seaborn,  thirteen  years  of 
age ;  Robin,  eleven  years  of  age ;  Louisianna,  nine  years  of 
age  ;  Benaja,  seven  years  of  age;  and  Henry,  alias  Bose,  eigh- 
teen years  of  age  ;  which  negroes  the  plaintiffs  allege  are  their 
property,  and  are  of  the  aggregate  value  of  fifty-one  hundred 
dollars. 

The  defendant,  by  his  plea,  denied  the  title  of  the  plaintiffs, 
and  also  alleged  that  their  right  of  action  (if  any)  was  bar- 
red by  tho  Statute  of  Limitations. 

On  the  trial  of  the  case  in  the  Court  below,  tho  following 
-evidence  was  adduced : 

Evidence  for  the  Plaintiffs. 

An  original  deed  of  gift  of  which  the  following  is  a  copy, 
to-wit : 

"  GEORGIA,  Elbert  County  : 

*'  Know  all  men  by  these  presents,  that  1,  Daniel  Thornton, 
of  the  State  and  County  aforesaid,  do  for  the  good  will  and  affec- 
tion that  I  have  for  my  grand-daughters,  Martha  E.  Thorn- 
ton, and  Priscilla  H.  Thornton,  (daughters  of  William  D. 
Thornton,)  give  to  them  a  certain  negro  woman  named  Ann. 
and  her  child  Siua,  and  their  increase ;  the  said  negroes  to  be 
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used  by  the  said  William  I).  Tliornton  and  his  wife  for  their 
benefit,  until  the  said  Martha  E.,  and  Priscilla  II.  Thornton 
become  of  ago. 

"  In  testimony  vrhorcof,  I  have  hereunto  set  my  hand  and 
afiSxed  my  seal,  this  17th  day  of  November,  1838. 

"  Signed  in  the  presence  of  Elijah  Jonks  and  IimA  H. 
Cleveland. 

*' DANIEL  X   THORNTON." 

mark 

Ibra  II.  Cleveland  testified  :  That  said  deed  of  gift  was 
signed  in  his  presence,  and  attested  by  himself  and  Elijah 
Jones  as  witnesses ;  that  there  was  no  one  present  but  the 
witnesses  to  the  deed  and  the  maker ;  that  he  saw  no  deliv- 
ery of  the  deed ;  but  afterwards  and  before  the  death  of  the 
maker,  he  saw  the  deed  in  the  hands  of  Sarah  Thornton,  the 
mother  of  Martha  E.,  and  Priscilla  H.  Thornton ;  that  the 
deed  was  written  by  Joseph  Blackwell  as  the  maker  said,  and 
that  it  was  signed  on  the  day  it  bears  date ;  that  the  witness 
18  the  uncle  of  the  female  plaintiffs ;  that  after  the  death  of 
Daniel  Thornton,  and  in  the  lifetime  of  Sarah  Thornton,  Reu- 
ben Thornton  told  witness,  that  he  was  willing  for  the  chil- 
dren, Martha  E.,  and  Priscilla  II.,  to  have  the  negroes  if  they 
belonged  to  them. 

Thomas  J.  Heard  testified  :  That  Sarah  Thornton,  wife  of 
William  I).  Thornton,  and  mother  of  the  female  plaintifis, 
handed  him  the  deed  of  gift,  in  July,  1845,  to  give  to  the 
Clerk,  Mr.  Christian,  to  be  recorded,  which  witness  did  ;  that 
witness  did  not  take  the  deed  from  the  office,  and  did  not  see 
it  again  until  a  former  trial  of  this  case ;  that  William  D. 
Thornton  by  reputation  is  dead,  and  pro})ably  died  before  the 
commencement  of  this  suit. 

Jacob  M.  Cleveland  testified :  That  the  negro  woman  Ann 
was  born  the  property  of  witness*  father;  that  on  the  first 
Tuesday  in  January,  1829,  the  witness,  as  administrator  of 
his  father's  estate,  sold  Ann  at  administrator's  sale ;  that  at 
the  sale  Sarah  Thornton,  wife  of  William  D.  Thornton,  who  was 
then  unmarried,  bought  said  negro  woman  Ann  ;  after  the 
inter-marriage  of  Sarah  and  William  I).  Thornton,  ho  owned 
the  negro  for  six  or  seven  years,  and  mortgaged  her  to  Wil- 
liam A.  Beck,  or  Beck  &  Clark  ;  she  was  sold  under  the  mort- 
pige  on  the  25th  of  December,  188(>,  and  bought  by  Beck, 
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who  shortly  thereafter,  sold  her  to  Daniel  Thornton ;  after 
old  Daniel  Thornton  bought  the  negro,  the  witness  saw  her| 
and  the  negro  Sina  in  possession  of  William  D.  Thornton ; 
that  Sina  was  born  in  the  possession  of  William  D.  Thornton, 
and  the  negroes  remained  in  his  possession  from  1836,  or 
January,  1837,  until  they  were  sold  by  the  Sheriff,  dorinff  all 
of  whiehvtime,  William  D.  Thornton  lived  on  land  ofhia 
father's  and  cropped  with  him  ;  old  man  Thornton  had  sev- 
eral negroes,  whilst  William  D.  had  none  in  his  possession 
but  Ann  and  Sina ;  Martha  E.  Thornton  was  born  in  1881, 
and  Priscilla  was  born  about  the  last  of  the  year,  1884,  or 
the  first  of  1835  ;  Lemuel  Black  and  Priscilla  H.  Thornton 
inter-married  in  the  latter  part  of  1837,  or  the  first  of  1888, 
and  before  the  commencement  of  this  suit. 

John  Adams  testified :  That  he  knew  the  negroes  Ann  and 
Sina  in  the  possession  of  Reuben  Thornton ;  Ann  was  Sina's  , 
mother ;  he  also  knew  Jacob,  and  Seaborn,  and  Bose,  all  of 
whom  were  Ann's  children ;  having  heard  some  talk  of  tlie 
deed  of  gift  to  the  female  plantiffs  for  the  negroes,  the  wit- 
ness raised  a  conversation  with  Reuben  Thornton  on  the  sub- 
ject, some  time  in  the  year  1852,  whilst  the  witness  was  oyer-. 
seeing  for  him ;  in  the  conversation  Reuben  Thornton  told 
the  witness  that  there  was  such  a  deed  of  gift,  and  that  he 
knew  it  before  he  bought  the  negroes ;  witness  then  said, 
if  that  was  the  case  the  children,  (meaning  the  female 
plaintiffs,)  would  gain  the  negroes,  to  which  Reuben  Thorn- 
ton replied,  not  in  his  life-time  ;  the  witness  lived  with  Ben- 
ben  Thornton  three  years,  to-wit :  in  1844,  1845,  and 
again  in  1851  or  1852 ;  the  witness  did  not  swear  on  the 
former  trial  of  this  case,  that  the  conversation  with  Reaben 
Thornton  occurred  in  1847,  or  1848,  or  1849 ;  nothing  else 
of  importance  occurred  in  the  conversation  about  the  deed  of 
gift ;  Reuben  Thornton  did  not  say  that  the  negroes  woald  be 
his  as  long  as  he  lived,  and  when  he  was  dead  and  gone  ke 
did  not  care  much  about  it ;  no  such  expression  was  used ;  he 
did  not  tell  witness  how,  or  when,  or  from  whom,  he  obtained 
a  knowledge  of  the  existence  of  the  deed  of  gift,  except  that 
he  knew  it  before  he  bought  the  negroes ;  it  has  been  seyen 
or  eight  years  since  the  hearing  of  the  witness  became  bid 
like  it  is  now  ;  it  first  began  to  fail  when  he  was  ten  years  oM, 
resulting  from  a  rising  in  his  ear  ;  he  is  now  sixty  years  <Jd ; 
his  hearing  was  so  that  he  could  understand  common  conv«^ 
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Sfttion  last  Spring,  and  ten  years  ago,  and  twenty  years  ago, 
and  thirty  years  ago ;  he  could  hear  common  conversation 
when  he  had  the  talk  about  the  deed  of  gift  with  Reuben 
Thornton  ;  he  does  not  know  that  he  swore  on  the  former  trial, 
that  his  hearing  became  bad  twenty  years  ago  for  the  first 
time ;  witness  and  Reuben  parted  like  brothers,  and  were  per- 
fectly friendly ;  there  never  was  any  difficulty  between  them ; 
witness  once  sued  him  in  Elbert  Superior  Court  about  his  wa- 
ges as  overseer,  the  first  time  he  served  him  as  such,  and  had 
the  cost  to  pay  ;  he  does  not  recollect  the  date  of  the  suit. 

Thomas  J.  Adams  testified :  That  he  knew  the  negro  wo- 
man Ann  in  Reuben  Thornton's  possession,  together  with  her 
children  Sina,  Jacob,  Robin,  Seaborn,  Louanna  and  Bose, 
who  was  called  by  another  name  not  recollected  by  witness ; 
Sina  had  two  children,  one  of  which  could  walk,  and  the  oth- 
er was  a  sucking  infant  when  he  lived  with  William  T.  Thorn- 
ton ;  witness  never  saw  any  of  the  negroes  in  possession  of  Wm. 
T.  Thornton,  except  Sina  and  her  children ;  witness  lived  with 
Benben  Thornton  in  the  year  1852or  1853 ;  in  the  latter  part  of 
the  year,  witness  told  him  that  he  had  heard  Mrs.  Thornton,  wife 
of  William  D.  Thornton,  say,  that  she  had  a  deed  of  gift  for 
these  negroes,  and  he  asked  Reuben  Thornton  if  it  was  so, 
to  which  he  replied,  that  he  knew  there  was  such  a  deed,  and 
that  he  knew  it  before  he  bought  the  negroes ;  witness'  rea- 
son for  asking  Reuben  Thornton  about  the  deed  was,  that  he 
heard  Mrs.  Thornton  say,  she  had  such  a  deed ;  this  is  the 
reason  given  on  a  former  trial ;  witness  was  hauling  and  gin- 
ning cotton  at  the  time,  and  does  not  think  he  swore  on  a  for- 
mer trial  that  he  was  hauling  corn  ;  Scroggins'  name  was 
not  mentioned  in  the  conversation,  and  witness  does  not  re- 
eoUect  giving  as  a  reason  for  asking  Reuben  Thornton  about 
the  deed,  that  he  had  heard  that  Scroggins  was  about  coming 
op  to  assert  his  claim  ;  Reuben  Thornton  said  he  knew  of  the 
leed  before  he  bought  the  negroes,  but  that  it  would  not  pes- 
'.er  him  in  his  life-time,  and  when  he  was  dead  it  would  not 
MSter  him;  witness  is  the  son  of  John  Adams,  the  other 
fitness. 

Plaintiffs  then  proved  the  value  of  the  negroes  and  their 
lire. 

The  marriage  of  Martha  £.  Thornton  and  William  Scrog- 
^8  was  admitted  by  counsel  for  defendant. 
The  will  of  Reuben  Thornton  was  read  in  evidence,  from 
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which  it  appeared  that  Ben,  a  negro,  son  of  Ann,  was  willed 
to  Benjamin  Thornton,  a  brother  of  Reuben  Thornton,  and 
that  Henry,  aliasBosc,  was  bequeathed  to  Mrs.  Thornton,  wid-» 
ow  of  testator. 

It  was  admitted  that  by  some  arrangement  the  defendant 
William  T.  Thornton,  took  Henry. 

Evideiwe  for  Defendant, 

An  original  bill  of  sale  duly  proved  from  Daniel  Thornton, 
to  Reuben  Thornton,  for  the  negroes  Ann,  Sina  and  Henry, 
dated  27  th  of  April,  1841. 

An  original  fi.  fa.  issued  from  Elbert  Superior  Court  infi^ 
vor  of  William  B.  Davis  and  John  C.  Douglass,  against  Wil- 
liam D.  Thornton,  Daniel  Thornton  and  James  Clark,  dated 
October  1st,  1840,  and  founded  on  a  judgment  obtained  the 
2oth  of  September,  1840. 

On  the  fi.  fa.  was  a  levy  on  the  negro  Ann  and  Henry,  as 
the  property  of  Daniel  Thornton,  pointed  out  by  him,  and 
dated  the  10th  of  December,  1840. 

A  copy  of  the  "  News  and  Planter's  Gazette,*'  a  newspir 
per  published  in  Washington,  Wilkes  County,  Georgia,  dated 
the  1st  of  January,  1841,  showing  an  advertisement  of  said 
negroes,  Ann  and  Henry,  for  sale  by  the  Sheriff  of  Elbert 
County,  under  the  levy  and  fi.  fa.  aforesaid,  on  the  first  Tues- 
day in  February,  1841. 

There  was  an  entry  on  the  fi.  fa.,  showing  that  the  proper- 
ty was  sold  pursuant  to  the  levy  to  Reuben  Thornton  for  four 
hundred  and  twenty  dollars.  The  entry  was  dated  17th  of 
March,  1841.  The  entry  and  the  levy  were  both  signed  by 
William  H.  Adams,  Sherifi*.  The  fi.  fa.  also  showed  a  receij^ 
of  the  plantifi"s  Attorney  for  $2  99|i,  and  the  tax  and  jury 
fee,  and  also  of  the  Clerk  for  his  cost. 

An  original  bill  of  sale  from  William  H.  Adams,  Sheriff 
to  Reuben  Thornton,  in  which  the  fi.  fa.,  levy,  advertisement 
and  sale  aforesaid,  were  all  recited,  and  the  negroes  convey- 
ed to  Reuben  Thornton,  the  purchaser. 

William  H.  Adams  testified  :  That  he  was  Sheriff  of  El- 
bert County  at  the  time  of  the  levy  and  sale,  and  that  all  ika 
proceedings  shown  by  the  fi.  fa.,  levy,  advertisement  and  MD 
of  sale,  occurred  as  shown  by  the  papers  ;  that  he  speaks 
from  the  papers  and  not  from  his  memory,  but  is  satisfied 
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that  the  facts  and  proceedings  occurred,  because  it  was  his 
invariable  custom  whilst  Sheriff,  to  see  that  all  his  papers  and 
entries  exhibited  the  truth. 

Plaintiff's  counsel  moved  to  rule  out  this  testimony  of  Wil- 
liam H.  Adams,  on  the  ground,  that  although  he  seemed  sat- 
isfied that  the  fucts  existed  as  he  testified,  yet  his  assurance 
of  their  truth  was  bottomed  on  the  papers  alone,  as  he  had 
no  recollection  on  the  subject  at  all. 

The  objection  and  motion  were  overruled. 
Jeremiah  S.  Warner  testified :  That  he  recollected  the  sale 
by  Sheriff  Adams  of  a  negro  woman  as  the  property  of  Dan- 
iel Thornton, but  could  not  locate  the  time;  if  he  had  spo- 
ken from  memory,  he  would  not  have  placed  the  time  so  far 
back  as  the  papers  showed  it ;  on  the  day  of,  and  previous  to 
the  sale  of  the  negroes  by  the  Sheriff,  Reuben  Thornton  call- 
ed on  witness  to  hear  a  conversation  between  him  and  Daniel 
Thornton,  and  William  D.  Thornton,  in  which  Reuben  stated 
that  it  was  rumored,  that  old  man  Daniel  Thornton,  had  giv- 
en the  negroes  levied  on,  to  William  D.  Thornton's  children, 
and  if  that  was  true,  he  would  have  nothing  to  do  with  the 
purchase ;  that  if  there  was  to  be  any  after-clap,  he  wanted 
nothing  to  do  with  the  property ;  that  if  the  property  waa 
aouhd,  good  property,  he  was  willing  to  buy  it,  otherwise  he 
wonld  not.  To  this  Daniel  Thornton  and  William  D.  Thorn- 
ton both  replied,  that  there  was  nothing  of  any  such  gift ; 
the  old  man  said,  he  had  intended  to  give  the  negroes  to  Wil- 
liam D.,  or  William  D.'s  children,  but  that  he  could  not  do 
so;  that  William  D.  had  ruined  him,  and  caused  him  to  pay 
oat  more  money  than  the  property  amounted  to  ;  witness  re- 
marked, that  if  there  had  been  a  conveyance  by  will,  it  could 
be  revoked,  if  by  deed,  it  could  not  be  revoked;  in  answer  to 
irhich,  all  protested  that  there  was  no  conveyance,  and  insist- 
sd  on  Reuben's  buying  the  negroes,  as  he  had  part  of  the 
*ainily,  and  they  preferred  that  he  should  own  them,  rather  than 
loy  one  out  of  the  family  ;  this  conversation  was  but  a  little 
fhile  before  the  negroes  were  put  up  to  sell ;  the  witness  does 
iot  recollect  when  old  man  Daniel  Thornton  died ;  his  wife 
outlived  him,  and  was  named  Sarah,  as  was  also  William  D.'s 
rife. 

The  plaintiff's  counsel  objected  to  all  that  part  of  Warner's 
sstimony  relating  to  the  sayings  of  Reuben,  Daniel  and  Wil- 
am  D.  Thornton,  and  the  witness. 
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The  objection  was  overruled,  and  the  testimony  admitted. 

The  testimony  of  John  Adams  and  Thomas  J.  Adams,  as 
taken  do¥m  by  the  Court  on  a  former  trial  was  read,  for  tbe 
purpose  of  showing,  as  it  did,  that  there  was  a  conflict  be- 
tween their  testimony,  given  on  a  former  trial  of  this  ease, 
and  that  given  on  the  last  trial,  especially  as  to  dates  of  coo* 
yersations,  identity  of  expressions,  &c.,  kc. 

The  defendant  then  read  in  evidence  the  record  of  a  case 
in  Elbert  Superior  Court,  in  which  John  Adams  was  plain* 
tiff,  and  Reuben  Thornton  was  defendant,  commenced  19th  of 
October,  1847,  and  judgment  against  the  plaintiff  for  $36 
56f  cost,  dated  26th  of  September,  1,848.  The  only  cause 
of  action  alleged  in  said  case  was,  that  the  plaintiff  Adams 
had  given  to  the  said  Reuben  his  note  for  forty  dollars,  to 
indemnify  said  Reuben  for  going  security  for  the  son  of  sdd 
Adams  to  one  Norman,  and  that  Adams  had  paid  said  note 
to  said  Reuben,  when  in  fact  his  said  son  had  paid  said 
Norman. 

Evidence  for  Plamtiff%  in  rebuttal 

The  original  writ,  note  and  judgment,  from  which  the  exe- 
cution under  which  Ann  and  Henry  were  sold,  issued,  from 
which  it  appeared,  that  the  note  sued  on  was  dated  the  19th 
of  December,  1838,  and  the  judgment,  dated  the  25th  of  Sep- 
tember, 1840. 

The  Will  of  the  old  man  Daniel  Thornton,  bequeathing  to 
his  wife  Sarah,  the  land  on  which  he  then  lived,  during  ner 
life  or  widowhood,  then  to  William  D.  Thornton,  as  trustee 
for  his  children,  to  be  divided  at  his  death.  All  the  remain- 
der of  his  property  was  bequeathed  to  his  wife  for  life  or  dur- 
ing widowhood ;  then  to  be  divided  into  equal  shares ;  one  to 
be  held  by  said  William  D.,  as  trustee  for  his  children,  to  be 
equally  divided  amongst  them  at  his  death ;  the  other  share 
to  be  held  by  William  Bell,  as  trustee  for  his  wife  during  her 
life-time,  and  then  to  her  children  equally. 

It  was  admitted  that  old  man  Daniel  Thornton  died  in 
1847  ;  that  his  wife  survived  him  several  years,  and  that  she 
then  had  the  land,  and  four  or  five  negroes,  household  and 
kitchen  furniture,  &c.,  which  came  from  her  husband's 
estate. 

The  defendant  then  introduced  the  inventory  of  old 
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Thornton's  estate,  sliowing  that  his  personal  estate  vas  ap- 
praised on  the  24th  of  April,  1846,  at  the  aggregate  sum  of 
93  909  22,  including  in  the  appraisement  nine  negroes. 

The  evidence  being  closed  on  both  sides,  the  presiding 
Jadge  charged  the  Jury  as  follows : 

"The  plaintiffs  Black  and  his  wife,  and  Scroggins  and  hie 
wife,  claim  the  negroes  in  controversy,  under  a  deed  of  gift 
alleged  to  have  been  made  by  Daniel  Thornton  on  the  17th 
of  November,  1888.  The  first  point  of  inquiry  is,  did  Daniel 
Thornton  own  the  slaves  Ann  and  her  child  Sina,  at  the  date 
of  the  deed  ?  If  he  did,  he  had  a  right  to  convey  the  slaves 
and  their  increase  by  deed  of  gift.  The  next  point  is,  are 
Priscilla  n.  Black  and  Martha  E.  Scoggins,  the  Priscilla  H. 
Thornton  and  Martha  E.  Thornton  mentioned  in  the  deed  ? 
If  80,  they  and  their  husbands  are  entitled  to  assert  in  a  Court 
of  Justice  whatever  right  the  said  females  have  under  the 
deed  of  gift.  The  foundation  of  the  plaintiffs'  case,  is  the 
deed  of  gift,  which  has  been  admitted  in  evidence  for  your 
consideration.  Is  that  deed  genuine,  and  was  it  made  by 
Daniel  Thornton,  as  it  purports  to  be,  and  at  the  date  there- 
of? If  so,  its  effect  in  Law  is  to  convey  such  an  estate  to  the 
two  daughters,  as  they  cannot  take,  or  sue  for,  until  both  of 
them  become  of  the  lawful  age  of  twenty-one  years ;  I  there- 
fore, further  charge  you  as  matter  of  Law,  arising  from  this 
paper,  purporting  to  be  a  deed  of  gift,  that  the  Statute  of  Lim- 
itations would  not  run  against  either  of  the  daughters,  until 
both  of  them  are  of  the  lawful  age  of  twenty-one  years. 
Therefore,  if  you  believe  that  this  action  was  brought  within 
four  years  after  the  younger  daughter  became  of  age,  neither 
of  the  daughters  are  barred  of  their  rights  by  lapse  of  time. 
The  next  point  to  be  considered  is,  docs  the  defendant  hold  the 
neffroes  in  controversy  under  his  father's  Will,  and  did  he,  the 
defendant,  convert  them  to  his  own  use  at  any  time  within 
four  years  before  the  bringing  of  this  suit  ?  If  the  defendant 
jold  the  negroes,  or  if  he  worked  them  and  used  them  as  his 
)wn,  this  would  be  evidence  of  a  conversion  of  them  to  his 
mn  use.  If  he  worked  the  negro  Sina  as  his  own,  and  her 
children  were  in  his  possession,  that  would  be  evidence  of  a 
Kmrersion  of  her  and  her  children  also,  and  these  evidences 
»f  conversion  would  be  suiScient  in  law,  if  there  was  no  other 
evidence  to  controvert  it.  Now,  does  the  evidence  show  all 
hese  points  to  exist  in  favor  of  the  plaintiff  according  to  the 
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Law  as  already  stated  to  jou  by  the  Court  ?  If  so,  you  ought 
to  find  for  the  plaintiffs  the  value  of  the  slaves,  with  reason- 
able hire,  according  to  the  evidence,  for  the  time  the  defen- 
dant has  had  the  slaves  in  his  possession,  and  since  he  sold 
them,  if  you  believe  he  sold  them,  unless  hcJias  shown  some 
lawful  grounds  to  defeat  the  plaintiffs  claim,  and  of  this,  that 
is,  whether  the  defendant  has  shown  any  such  lawful  grounds, 
you  will  next  inquire.  The  defendant  contends,  that  the 
<leed  of  gift,  if  it  ever  existed,  was  n^t  delivered  to  the  partiee 
to  whom  it  conveyed  the  property,  or  to  either  of  them,  until 
after  it  was  £^old  by  the  Sheriff  as  the  property  of  Danid 
Thornton,  and  until  after  Daniel  Thornton  had  conveyed  it 
to  Reuben  Thornton.  The  law  on  this  point  is,  that  a  deed 
of  gift  is  of  no  effect  or  validity  until  it  is  delivered,  cither  to 
the  parties  in  interest,  or  to  some  one  of  them,  or  to  some 
one  else  for  them.  It  conveys  property  or  rights  only  from 
the  time  of  its  delivery,  and  not  from  the  time  of  its  date : 
Therefore,  if  you  believe  from  the  evidence,  that  the  sale  was 
made  by  Sheriff  Adams,  or  by  Daniel  Thornton  to  Reuben 
Tiiornton,  or  by  either  of  them,  and  that  such  sale  was  made 
before  the  deed  was  delivered  by  the  maker,  Daniel  Thorn- 
ton, to  the  parties  in  interest,  or  some  one  of  them,  or  to  some 
one  else  for  them,  then  the  plaintiffs  cannot  recover  in  this 
case,  whether  Reuben  Thornton  had  notice  of  the  deed  or  not 
But  the  truth  of  this,  as  well  as  of  every  other  fact  in  the 
case,  is  a  matter  for  your  consideration.  The  simple  fact 
that  the  word  delivery  is  not  used  in  the  deed,  does  not  in- 
validate it.  You  must  decide  from  the  evidence  whether  it 
was  delivered  or  not.  The  fact  that  it  comes  here  into  Court 
in  the  possession  of  a  party  interested  under  it,  is  evidence 
that  it  was  delivered.  It  is  important,  however,  to  decide  in 
this  case,  whether  the  deed  was  delivered  before  or  after  the 
alleged  Sheriff's  sale.  Now,  the  Jury  must  get  at  that  fact 
by  the  circumstances  in  the  case  which  bear  on  that  point. 
What  was  the  purpose  of  the  deed  ?  How  far  apart  did  the 
donor  and  donees  live  ?  When  was  it  first  found  in  the  pos- 
session of  any  party  interested  under  it  ?  Look  to  these  and 
all  other  circumstances  in  evidence  going  to  show  an  early  or 
a  late  delivery.  If  the  voluntary  deed  from  Daniel  Thorntoo, 
and  on  which  the  title  of  the  plaintiffs  occurred,  was  found  is 
the  custody  of  Sarah  Thornton,  wife  of  William  D.  Thornton, 
who  took  an  interest  under  the  same,  it  is  to  be  presumed  thst 
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the  deed  was  duly  delivered,  and  in  immediate  execution  of 
the  purpose  ior  which  it  was  made.  This  presumption  is  not 
conclusive,  it  may  be  rebutted,  and  it  is  for  you  to  say,  from 
all  the  evidence  bearing  on  the  point  of  the  time  of  delivery, 
whether  it  has  been  rebutted.  If  it  was  delivered  to  W.  D. 
Thornton  or  his  wife,  or  to  either  of  his  daughters  named  in 
it,  that  would  be  a  good  delivery  as  to  all  the  parties  benefi- 
cially interested  under  the  deed  of  gift.  The  next  ground  on 
which  the  defendant  resists  a  recovery  by  the  plaintiffs  is  this  : 
that  even  if  Daniel  Tliurnton  did  convey  to  plaintiffs  the  prop- 
erty in  dispute,  in  the  year  1838,  and  even  if  the  deed  was 
then  delivered,  still,  if  Reuben  Thornton,  for  a  valuable  con- 
sideration, without  notice  of  the  deed  of  gift,  he  Reuben 
Thornton  by  such  subsequent  purchase  took  a  good  title  to 
the  negroes  in  dispute.  These  are  the  positions  contended 
for  by  counsel  for  the  defendant.  The  law  on  this  point  is 
this :  when  a  party  takes  or  claims  property  under  a  deed 
of  gift,  he  or  she  is  what  the  law  calls  a  volunteer,  that  is  to 
say.  they  paid  nothing  for  the  thing  they  claim. 

Such  a  party,  that  ih  to  f^ay  a  volunteer,  must  yield  to  a 

party  who  claims  under  a  younger  or  subsequent  convey  a  nee, 

ior  a  valuable  consideration  without  notice  of  the  prior  claim. 

If  he  had  notice  of  the  prior  deed  of  gift,  then  the  Law  does 

not  require  the  volunteer  to  yield  to  him.     Notice  may  be 

either  actual  or  constructive.     If  the  party  claiming  under  a 

deed  of  gift,  records  it,  or  it  is  recorded  according  to  law,  this 

IB  constructive  notice,  and  sufficient  notice.     But  there  is  no 

evidence  that  Reuben  Thornton  had  such  notice,  for  there  is 

no  evidence  that  this  deed  of  gift  was  recorded  according  to 

law  ?     it  appears  from  the  Clerk's  entry  on  the  back  of  it 

:hHt  it  was  recorded,  but  not  that  it  was  recorded  according 

.o  law.     Actual  notice  is  actual  information  conveyed  to  the 

)ariy  personally  of  the  existence  of  the  deed  of  gift.     The 

lue»tion  for  you  i»,  did  Reuben  Thornton  have  this  actual  no- 

ice.     To  show  that   this  notice  was   received  by    Reuben 

niornton,  the   plaintiffs   introduce  the  testimony  of  John 

Ldams  and  Thomas  J.  Adams,  and  to  show  the  contrary,  the 

efendant  introduces  the  testimony  of  Jeremiah  S.  Warren. 

t  is  for  the  Jury  to  weigh  this  evidence,  and  to  determine 

hether  there  is  a  conflict  between  the  Adams'  on  the  one 

ind,  and  Warren  on  the  other.     It  is  your  duty  to  reconcile 

le  testimony  of  these  witnesses  with  each  other,  so  as  to 
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make  the  whole  stand  if  you  can  do  so.  There  is  nothing  tn 
the  testimony  of  the  Adams'  on  the  one  part,  and  Warren  on 
the  other  part,  necessarily  in  conflict;  the  whole  of  it  maybe 
true.  It  is  for  the  Jury  to  say  whether  the  conversation  tes- 
tified to  by  Warren  was  not  itself  notice  of  the  voluntary  out- 
standing title  relied  on  by  the  plaintiffs,  or  what  it  did  demon- 
strate.  In  connection  with  this  matter,  the  Supreme  Court 
say:  "notwithstanding  that  conversation,  Reuben  Thornton 
may  have  received  reliable  information  of  the  existence  of 
this  deed  of  gift.**  They  stote  this,  not  to  induce  you  to  be- 
lieve that  he  did,  or  did  not  receive  such  reliable  and  certain 
information,  but  only  as  a  reason  for  correcting  one  of  the 
errors  of  this  Court.  I  will  here  also  bring  to  notice  for  the 
consideration  of  the  Jury,  the  presumption  against  the  bona 
fides  of  the  purchase  at  Sheriff's  sale,  arising  from  the  war- 
rantee deed  which  Reuben  Thornton  took  from  Daniel 
Thornton  to  support  the  title  by  purchase  at  the  SherifTs  sale 
of  these  same  negroes.  But  this  presumption  is  not  conclu- 
clusive ;  it  may  be  rebutted,  and  it  is  for  the  Jury  to  say, 
whether  it  is  rebutted  in  the  evidence.  The  actual  notice  re- 
quired by  law  to  make  invalid  a  subsequent  purchase,  most 
be  given  at  or  before  such  subsequent  purchase.  No  notice 
given  to  Reuben  Thornton  after  he  purchased  would  invali- 
date his  purchase.  A  mere  rumor  brought  to  the  knowledge 
of  Reuben  Thornton,  at  or  before  the  sale,  or  a  general  re- 
port that  there  was  an  outstanding  claim  or  conveyance  with- 
out defining  the  nature  of  the  claim  or  conveyance,  by,  and 
to  whom  made,  &c.,  is  no  notice  to  Reuben  Thornton.  After 
considering  all  the  evidence,  if  you  believe  Reuben  Thornton 
had  actual  notice,  of  the  prior  deed  of  gift,  and  that  the  de- 
fendant took  the  property  by  gift  or  bequest  from  Reuben 
Thornton,  then  the  defendant  cannot  defend  himself  on  the 
ground  that  his  father  bought  for  money  without  notice.  If 
on  the  contrary,  you  believe  that  Reuben  Thornton  did  not 
have  this*  actual  notice,  and  that  he  bought  for  a  valuable 
consideration,  then  he  took  a  good  title,  and  his  son  by  gift 
or  bequest  from  him,  would  also  have  a  good  title.  The  ne- 
groes mentioned  in  the  deed,  are  only  Ann  and  her  child  Sioa, 
but  if  the  plaintiffs  have  made  out  their  claim  and  right  to  re- 
cover Ann  and  Sina,  according  to  law  and  evidence,  they 
have  an  equal  right  to  recover  their  natural  increase,  all  of  it| 
that  yon  believe  the  defendant  converted  into  his  own  use  b^ 
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fore  the  briDging  of  this  suit.  When  the  testimony  is  con- 
flicting, (if  jou  believe,  after  looking  into  it,  that  any  part  is 
conflicting,)  the  Jury  may  consider  which  is  the  most  natu- 
ral and  probable,  and  decide  accordingly.  They  should  also 
take  into  consideration  the  capacity  and  intelligence  of  differ- 
ent witnesses,  and  if  they  believe  that  one  of  the  witnesses 
was  called  on  by  the  parties  at  the  time  of  the  transaction,  to 
bear  witness  to  it,  or  was  deliberately  consulted  by  them,  such 
circumstances  are  for  the  Jury  to  consider  in  favor  of  giving 
special  weight  to  testimony  of  such  witness.  But  such  cir- 
cumstances are  not  conclusive,  but  may  be  overborne  in  the 
minds  of  the  Jury  by  others.  If  you  cannot  reconcile  the 
testimony  of  the  Adams'  with  that  of  Warren,  and  should  be 
of  the  opinion  that  it  is  conflicting,  then  the  only  issue  is, 
not  whether  Warren  heard  what  he  relates,  but  also  whether 
the  facts  stated  by  him  are  sufiicient  to  make  you  believe  that 
the  Adams'  did  not  speak  truly,  or  were  mistaken  in  the  mat- 
ter stated  by  them.  The  testimony  of  Warren  relative  to  a 
conversation  between  himself,  Reuben  Thornton,  Daniel  Thorn- 
ton and  William  D.  Thornton,  was  not  admitted  before  you 
to  show  the  truth  of  what  was  stated  by  any  of  the  parties  to 
that  conversation.  If  it  were  used  for  such  a  purpose,  it 
would  be  only  hear-say  as  to  these  plaintifis.  It  was  admit- 
ted only  for  the  purpose  of  showing  the  fact,  that  such  a  con- 
versation did  take  place,  in  order  that  that  fact  might  be 
orged  in  the  consideration  of  the  case,  and  to  have  such 
weight  as  the  Jury  might  believe  it  entitled  to.  If  Reuben 
Thornton  had  notice  of  the  prior  conveyance,  although  it  was 
denied  by  William  D.  Thornton  and  Daniel  Thornton,  still 
he  is  bound  by  the^notice,  and  did  not  get  a  good  title  by  his 
purchase.  The  Jury  are  to  determine  whether  he  had  this 
notice  or  not,  by  all  the  fiicts  of  the  case.  You  are  to  come 
to  your  decision  from  the  evidence,  and  the  Law  given  you  in 
charge,  and  from  no  other  sources.  You  must  understand 
the  Court  as  expressing  no  opinion  whatever  as  to  the  facts ; 
sf  these  you  alone  must  judge.  If  in  your  opinion,  there  is 
ID  irreconcilable  conflict  in  the  testimony,  you  must  base 
four  decision  on  the  preponderance  of  evidence.  You  need 
lot  believe  any  part  of  it  to  be  true  beyond  a  reasonable 
loabt,  in  order  to  find  it  true,  but  you  need  believe  it  only  to 
treasonable  certainty.'' 
At  the  close  of  the  foregoing  charge,  counsel  for  the  plain- 
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tiffs  requested  the  Court  to  charge  the  Jury  as  follows,  thit 
is  to  say : 

'^  The  Jury  must  be  satisfied  from  the  circumstances  in  tes- 
timony, that  the  deed  from  Daniel  Thornton  to  plaintiffs  was 
made  to  defraud  creditors  or  purchasers,  before  they  can  set 
it  aside,  even  if  there  were  no  notice  to  Reuben  Thornton 
prior  to  the  sale/' 

The  Court  refused  so  to  charge. 

Plaintiffs  counsel  also  requested  His  Honor  to  charge  the 
Jury  as  follows,  to-wit : 

"  Unless  the  voluntary  deed  to  plaintiffs  was  fraudulent,  it 
vested  in  them  an  interest  in  the  property  so  soon  as  it  was 
delivered,  which  could  not  be  destroyed  by  any  sale  made  by 
Daniel  Thornton,  the  maker,  or  by  any  officer  selling  the 
property  as  his/' 

The  presiding  Judge  gave  this  charge  with  the  following 
qualification,  to-wit :  '^  The  right  of  the  plaintiffs  would  not 
be  destroyed  by  tlie  subsequent  deed  by  Daniel  Thornton  or 
the  Sheriff,  but  the  fact,  if  it  be  a  fact,  that  Reuben  Thorn- 
ton took  such  subsequent  deeds  for  a  valuable  consideration, 
without  notice  of  the  prior  deed  of  gift,  would  destroy  their 
right  to  sue  him,  or  any  person  holding  under  him,  for  the 
property/' 

The  Jury  came  into  Court  with  a  verdict  ''for  the  de- 
fendant/' 

Before  the  verdict  was  received  and  entered  as  such,  coun- 
sel for  plaintiffs  moved  the  Court  to  poll  the  Jury,  which  mo- 
tion the  Court  granted,  and  the  Jury  were  polled. 

When  the  tenth  Juror  was  called,  and  was  asked  the  ques- 
tion :  "  How  do  you  find,  for  the  plaintiffs  or  for  the  defen- 
dant?*' he  answered,  "I  am  not  fully  satisfied,  but  I  could 
find  no  other  verdict  with  the  lights  before  me."  The  Joror 
was  again  asked  the  question,  and  answered  as  follows :  ^'  I 
don't  know  that  I  can  answer  that  question." 

The  presiding  Judge  then  said  to  the  Jury  :  ''  The  verdict 
not  appearing  to  be  unanimous,  you  must  retire  gentleman 
and  bring  in  a  unanimous  verdict.  I  trust,  gentlemen,  that 
you  will  not  consider  that  either  the  Court  or  the  counsel 
have  detained  you  thus  long,  on  a  matter  in  which  you  have 
no  interest,  merely  to  harrass  you.  We  are  all  doing  merely 
our  duty  which  the  law  compels  us  to  perform.  It  is  my  dt- 
ty  to  receive  no  verdict  that  is  not  unanimous  ;  and  Mr.  Hsr^ 
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man  having  answered  to  the  question,  "  How  do  you  find,  for 
the  plaintiffs  or  for  the  defendant?*'  ''that  he  don't  know 
that  he  can  answer  the  question,"  neither  agrees  or  disagrees 
to  the  verdict.  The  Law,  thougli,  requires  that  he  agree  to  it, 
and  he  not  agreeing,  you  have  nothing  to  do  but  to  retire  to 
your  room,  and  let  him,  and  others  that  agree  with  him,  con- 
vince you  that  you  arc  wrong.  You  must  discuss  and  delib- 
erate. For  that  purpoJ'e  you  are  sent  out.  Retire  gentlemen 
and  make  up  your  verdict." 

The  Jury  returned  t!ie  same  verdict  as  before,  and  at  the 
request  of  plaintiffs'  counsel  the  Jury  was  again  polled. 

Uounsel  for  plaintiffs  requested  the  Court  in  polling  the 
Jury,  to  ask  each  Juror  whether  the  verdict  was  his  verdict, 
and  had  the  approbation  of  his  judgment,  which  request  the 
Court  refused. 

Counsel  for  plaintiff  also  requested  the  Court  to  require 
each  Juror  to  answer  for  himself,  and  without  reference  to 
what  any  of  his  fellows  may  have  answered  before  him,  and 
to  request  any  Juror,  who  shall  say  anything  about  being 
fully  satisfied,  to  state  whether  he  is  fully  satisfied  with  the 
verdict  now.     This  request  was  refused  by  the  Court. 

In  polling  the  Jury  the  second  time,  the  same  form  of  ques- 
tion was  adopted  as  at  first,  in  answer  to  which,  seven  of  the 
Jurors  said:  "for  the  defendant,"  one  said,  "  I  find  for  the 
lefendant,  but  am  not  fully  satisfied  with  the  evidence  before 
is;"  one  said,  "I  am  not  fully  satisfied,  but  with  the  lights 
)efore  me,  I  can  find  no  other  verdict  but  for  the  defendant;" 
)ne  said,  "  I  am  not  fully  satisfied  that  I  am  right,  but  I  find 
or  the  defendant;"  one  said,  "I  did  not  understand  yoube- 
3re,  I  am  not  fully  satisfied,  but  I  find  for  the  defendant ;" 
nd  one  said,  "  I  am  not  fully  satisfied,  but  with  the  testimo- 
y  we  had  before  us,  I  find  for  the  defendant." 

The  verdict  was  then  received  and  entered  as  the  unanimous 
irdict  of  the  Jury. 

Counsel  for  plaintiffs  then  moved  for  a  new  trial  of  said 

M  on  the  following  grounds : 

Ist.  Because  the  verdict  was  not  the  unanimous  verdict  of 

e  Jury. 

2d.  Because  five  of  the  Jurors,  when  polled,  in  effect,  denied 

It  the  verdict  was  their  verdict,  and  their  answers  show 

it  the  said  verdict  did  not  receive  the  approbation  of  their 
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3d.  Because  the  Court  erred  in  refusing  to  poll  the  Jury 
according  to  the  form  of  question  and  requirement,  request- 
ed by  counsel  for  the  plaintiffs  as  herein  before  stated. 

4th.  Because  the  Court  erred  in  the  remarks  and  instruc- 
tions which  he  made  and  gave  to  the  Jury  in  sending  them 
back  to  their  room  after  the  first  polling,  and  also  erred  in 
giving  them  any  instruction  at  all  at  that  time. 

5th.  Because  the  Court  erred  in  allowing  the  verdict  to  be 
entered  on  the  minutes. 

6th.  Because  the  Court  erred  in  refusing  to  charge  the 
Jury  as  requested  by  counsel  for  plaintiffs,  and  adding  the 
qualification  to  the  charge  as  requested,  and  herein  before 
set  forth. 

7  th.  Because  the  Court  erred  in  permitting  the  witness, 
Jeremiah  S.  Warren,  to  testify  as  to  the  sayings  of  Reuben 
Thornton,  Daniel  Thornton,  William  D.  Thornton,  or  himself, 
as  set  forth  in  the  brief  of  the  testimony. 

8th.  Because  the  Court  erred  in  allowing  the  fi.  fa.,  the 
newspaper,  and  the  testimony  of  William  H.  Adams,  to  go  to 
the  Jury  as  evidence. 

9th.  Because  the  charge  of  the  Court,  was  contrary  to 
law,  and  not  sustained  or  authorized  by  the  evidence. 

10th.  Because  the  verdict  is  contrary  to  law,  and  contrary 
to,  and  not  authorized  by,  the  evidence, 

11th.  Because  the  verdict  is  against  the  weight  of  evi- 
dence. 

Thfs  motion  was  overruled,  and  a  new  trial  refused,  and 
the  writ  of  error  is  prosecuted  in  this  case  to  reverse  that  de- 
cision. 

Vanduzger  and  Wasden  &  Nelms,  for  plaintiffs  in  error. 

Hester  &  Akerman,  for  defendant  in  error. 

Bff  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

This  was  an  action  of  Trover  for  Slaves,  tried  at  the  Sep- 
tember Term,  in  1860,  of  the  Superior  Court  of  Elbert 
county. 

The  plaintiffs  relied  upon  a  deed  of  gift  from  Daniel  Thorn- 
ton, dated  17th  November,  1838. 

Defendant,  who  claims  under  Reuben  ThomtoUi  relies. 
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First,  upon  a  SheriflTs  deed  to  Reuben  Thornton  for  said 
slaves,  reciting  that  they  were  levied  upon  by  virtue  of  an 
execution  against  Daniel  Thornton,  and  others,  duly  advor- 
lised  and  sold  to  Reuben  Thornton  as  the  highest  bidder,  on 
the  first  Tuesday  in  February,  A.  D.,  1841.  The  fi.  fa. 
with  proper  entries  of  these  proceedings,  and  the  advertise- 
ment were  also  in  evidence.  Secondly,  upon  a  bill  of  sale, 
with  warranty  of  title  from  Daniel  Thornton  to  Reuben 
Thornton,  dated  27th  April,  A.  D.,  1841.  He  deduces  title 
to  himself  by  the  last  Will  and  Testament  of  his  father,  the 
said  Reuben  Thornton.  Such  is  the  documentary  title,  show- 
ing that  both  parties  claim  under  Daniel  Thornton.  There 
was  considerable  oral  evidence  to  support  or  invalidate  the 
one  title  or  the  other.  The  plaintiffs  rely  upon  the  seniority 
of  their  title.  Defendant  attacks  it  upon  the  ground  that  it 
was  a  voluntary  conveyance — not  delivered  at  the  time  of  its 
execution ;  that  tliere  is  no  evidence  when  it  was  delivered. 
or  that  it  was  ever  in  the  possession  of  either  of  the  gran- 
tees, or  of  any  other  person  than  the  grantor  at  any  time  an- 
terior to  the  Sheriff's  sale,  at  which  his  testator  purchased. 
He  insists  that  he  is  entitled  to  hold  the  property,  under  the 
Sheriff's  sale,  against  the  plaintiffs,  First,  because  their  deed 
was  void  for  want  of  delivery.  Secondly,  because  if  their 
deed  was  actually  delivered  before  the  Sheriff's  sale,  he,  being 
a  subsequent  purchaser  for  a  valuable  consideration,  without 
notice  of  the  prior  voluntary  conveyance,  should  be  preferred 
in  Law  to  the  volunteers. 

There  are  sundry  exceptions  taken  to  the  charge  of  the 
Court  as  delivered,  and  to  the  refusal  of  the  Court  to  give 
certain  charges  as  requested  in  writing  by  plaintiffs'  counsel. 
The  charge  itself,  is  given  in  extenso,  and  the  exceptions  set 
Forth  in  the  bill  of  exceptions. 

1.  The  first  error  alleged,  consists  in  the  charge,  that  if 
:he  Jury  believed,  from  the  evidence,  that  the  sale  was  made 
)y  the  Sheriff,  or  by  Daniel  Thornton,  to  Reuben  Thornton 
)efore  the  delivery  of  the  deed  of  gift,  by  Daniel  Thornton, 
o  \\\e  parties  in  interest,  or  one  of  them,  or  to  some  one  else 
br  them,  then  the  plaintiffs  cannot  recover,  whether  Reuben 
rhornton  had  notice  of  the  deed  of  gift  or  not ;  that  it  was 
mportant  to  determine,  in  this  case,  whether  the  deed  was 
elivered  before  or  after  the  alleged  Sheriff's  sale;  that  if 
he  voluntary  deed  was  found  in  the  possession  of  Sarah 
4.3 
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Thornton,  (wife  of  Daniel  Thornton)  who  took  an  interest 
under  it,  it  is  to  be  presumed  that  the  deed  was  duly  delivered, 
and  in  immediate  execution  of  the  purpose  for  which  it  was 
made,  but  that  this  presumption  is  not  conclusive — may  be 
rebutted — and  that  it  was  the  province  of  the  Jury  to  say 
whether  or  not  it  had  been  rebutted,  and  generally  to  consider 
and  determine,  from  the  evidence,  all  the  facts  invoked  in 
this  branch  of  the  case. 

Such  is,  in  substance,  the  charge  complained  of,  and  we  see 
no  error  in  Law  contained  in  it.  But  it  is  said  the  Court 
assumed,  in  so  charging  the  Jury,  that  there  was  evidence 
before  them  of  a  character  to  rebut  that  presumption  of  Law, 
when,  in  fact,  there  was  none ;  and  that  this  assumption,  by 
the  Court,  misled  the  Jury  and  deprived  the  plaintiff  of  the 
benefit  of  the  legal  presumption. 

This  exception  is  not  well  taken.  The  evidence  disclose* 
the  fact,  that  at  the  time  of  the  signing  of  the  voluntary 
deed  no  one  of  the  donees  was  present,  and  that  it  was  not 
delivered  to  any  person  for  them.  This  is  the  evidence  of 
oi^e  of  the  subscribing  witnesses,  and  is  unquestionably  in 
rebuttal  of  the  presumption  that  the  deed  was  delivered  in 
^^ immediate''  execution  of  the  purpose,  &c. 

It  raises  the  contrary  presumption,  that  the  donor  did  not 
intend  immediate  delivery,  otherwise  ho  would  have  had  one 
of  the  donees  present  to  receive  the  deed,  or  have  delivered 
it  to  some  other  person  for  them.  Again,  the  facts  that  the 
levy,  advertisement,  and  sale  by  the  Sheriff  (being  all  official 
and  public  acts)  had  induced  no  notice  of  the  prior  voluntary 
conveyance  at  the  time  of  the  sale ;  that  at  the  time  of  the 
Sheriff's  sale,  the  voluntary  deed  had  not  been  recorded  ;  that 
there  was  no  evidence  of  its  having  been  in  the  possession  of 
any  of  the  donees,  or  out  of  the  possession  of  the  donor,  un- 
til 1846,  (four  years  after  the  Sheriff's  sale)  were  all  circum- 
stances proper  to  be  considered  and  weighed  against  the  pre- 
sumption of  immediate  delivery,  or  of  delivery  at  any  time 
anterior  to  the  sale  by  the  Sheriff.  Had  the  Court  below 
failed  to  give  the  qualification  complained  of,  injustice  would 
have  been  done  the  defendant. 

2.  The  second  error  complained  of  is,  that  the  Court,  in 
oharging  the  Jury,  after  calling  their  attention  to  ^'  the  pre- 
sumption against  the  bona  fides,  of  the  purchase  at  Sheriff's 
sale,  arising  from  the  warranty  deed  which  Reuben  Thornton 
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took  from  Dauiol  Thornton,  to  support  the  title  by  purchase  at 
SherilTs  sale" — added,  "but  this  presumption  is  not  conclu- 
sive— it  may  be  rebutted,  and  it  is  for  the  Jury  to  say  wheth- 
er it  is  rebutted  in  the  evidence." 

It  is  said  that  the  Court  by  thU  qualification,  ''perverted 
the  evidence,  misled  the  Jury  and  encroached  upon  their 
province,"  &c.  We  arc  wholly  unable  to  see  in  this,  any 
perversion,  misleading,  or  encroachment  on  the  part  of  the 
Court.  Doubtless  it  was  argued  in  that  Court,  as  here,  that 
the  subsequent  warranty,  obtained  by  Reuben  Thornton,  was 
no  evidence  of  mala  fides.  Courts  should  always,  in  charg- 
ing Juries,  as  to  presumptions,  be  careful  to  inform  them 
that  they  arc  not  conclusive,  that  they  may  be  rebutted,  lest 
they  should  infer  the  contrary.  A  mind  educated  in  the  law 
would  not  require  to  be  so  guarded,  but  one  not  so  educated, 
without  the  qualification,  would  very  probably  be  misled  by 
the  proposition.  The  Court  did  not  tell  the  Jury  that  there 
was  sufficient  rebutting  evidence,  or  any  rebutting  evidence ; 
but  simply  that  the  presumption  urged  by  plaintiff's  counsel, 
might  be  rebutted  by  evidence,  and  referred  the  question  to 
them.     There  is  no  error  in  this. 

3.  The  third  assignment  of  error  in  the  charge,  is,  that  the 
Court  said  to  the  Jury :  ''A  mere  rumor,  brought  to  the 
knowledge  of  Reuben  Thornton,  at  or  before  the  sale,  or 
general  report,  that  there  was  an  outstanding  claim  or  con- 
veyance ;  without  defining  what  sort  of  claim  or  conveyance, 
to  whom,  or  bv  whom,  &c.,  is  not  notice  to  Reuben  Thorn- 
ton." 

The  Law  is  here  correctly  stated.  The  proposition  is  a 
simple  truism,  and  the  objection  to  the  annunciation  of  it, 
that  it  was  calculated  to  make  the  impression  on  the  minds 
>f  Jurors,  that  Reul)en  Thornton  had  no  other  notice,  is 
forced  and  illogical. 

4.  The  fourth  assignment  of  error  is,  that  the  Court  charg- 
id  the  Jury,  "  that  if  they  believed  that  one  of  the  witnesses 
ras  calle<l  on,  by  the  parties,  at  the  time  of  the  transaction, 
0  bear  witness  to  it,  or  was  deliberately  consulted  by  them, 
nch  circumstances  are  to  be  considered  by  the  Jury,  in  favor 
f  giving  it  special  weight,  but  such  circumstances  are  not 
ODclusive,  but  may  be  overborne  in  the  minds  of  the  Jury 
y  others."  This  is  simply  suggestive  to  the  Jury,  that  they 
lay  well  consider,  whether  or  not,  the  fact  of  a  person  being 
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specially  called  on  by  the  parties  to  bear  witness  of  what 
transpired  between,  or  being  specially  consulted  by  them, 
was  calculated  to  impress  more  strongly  on  his  mind,  what 
did  transpire,  and  whether  or  not  his  recollection  of  the 
facts  was  more  reliable  than  if  he  had  been  casually  a  wit- 
ness. It  is  a  general  rule,  very  generally  expressed,  to  aid 
them  in  weighing  evidence  not  applied  to  any  one  witness— 
and  not,  therefore,  calculated  to  create  an  improper  bias.  If 
the  Jury  applied  it  to  the  testimony  of  any  one  witness,  that 
there  was  a  case  for  the  rule.  If  they  did  not,  they  were 
not  misled. 

5.  The  next  error  assigned,  is  in  the  following  charge  to 
the  Jury :  "  When  a  party  takes  or  claims  property  under 
a  deed  of  gift,  he  or  she  is  what  the  law  calls  a  volunteer ; 
that  is  to  say,  they  paid  nothing  for  what  they  claim.  Such 
a  party,  (that  is  to  say  a  volunteer,)  must  yield  to  a  party 
who  claims  under  a  younger,  or  subsequent  conveyance  for  a 
valuable  consideration,  without  notice  of  the  prior  claim.  If 
he  had  notice  of  the  prior  deed  of  gift,  then  the  Law  does  net 
require  the  volunteer  to  yield  to  him." 

This  charge,  as  aflSrmatory  of  a  general  rule  of  law,  appli- 
cable to  the  case  at  bar,  might  readily  be  sustained  by  nu- 
merous authorities,  but  it  is  sufficient  to  adduce  four  decided 
cases  which  were  binding  upon  the  Court  below,  viz  :  JFlerH" 
iny  vs,  Townsend,  6  Geo.  Rep,  103.  Fowler  v%.  Waldripj 
10  Geo,  Rep,  350.  Harper  vs.  Scott,  12  Geo.  Rep.  126. 
Jordan  vs.  Pollock,  14  Geo,  Rep   145. 

We  now  add  another  on  the  point : 

Exception  is  made  to  the  refusal  of  the  Court  to  give  cer- 
tain charges,  asked  for  by  the  PlaintiflTs  counsel.  These  are 
not  set  forth  in  the  exceptions,  but  we  have  referred  to  them 
as  elsewhere  stated,  and  believing  that  they  could  not  have 
been  given  in  consistency  with  other  portions  of  the  charge, 
which  we  have  already  reviewed  and  approved,  and  would 
probably  have  made  on  the  minds  of  the  Jurors,  the  erroneoofl 
impression,  that  it  was  incumbent  on  the  defendant  to  adduce 
proof  of  fraud  in  the  making  of  the  voluntary  conveyance, 
other  than  the  presumptive  evidence  furnished  by  the  subse- 
quent sale,  for  a  valuable  consideration,  to  a  bona  fide  piff^ 
chaser,  without  notice  of  the  prior  voluntary  conveyance.  We 
overrule  this  exception. 

7.  When  the  verdict  was  returned  and  read,  plaintiffs  cooniel 
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ssked  that  the  Jury  be  polled,  and  this  was  done.     One  of  the 
Jury  answering  that  he  could  not  say,  whether  he  found  for 

Slaintiff  or  defendant,  the  Court  declined  to  receive  the  ver- 
ict,  and  remanded  them  to  their  room. 
They  came  a  second  time  into  Court  with  the  same  verdict, 
and  were  again  polled.  Exception  is  taken  to  the  manner  in 
which  the  question  was  propounded  to  each  Juror,  viz :  "  Do 
you  find  for  the  plaintiffs  or  the  defendant?"  The  better 
form  of  question  would  be,  (following  the  reading  of  the  ver- 
dict,) "  What  say  you,  Mr.  Juror,  is  that,  or  is  it  not,  your 
verdict  ?"  But  as  there  is  no  complaint  in  this  case,  which 
does  not  go  to  the  whole  verdict,  we  think  the  question,  as 
pnt,  equivalent,  and  therefore  overrule  the  exception. 

8.  But  it  is  further  excepted  that  the  motion  for  a  new 
trial  should  have  been  sustained,  and  the  verdict  sot  aside,  on 
the  ground  that  the  answers  made  on  the  polling  of  the  Jury, 
show  that  the  verdict  was  not  unanimous. 

The  greater  number  of  the  Jury  answered  simply  that  they 
found  for  the  defendant. 

Some  four  or  five  added,  either  "  that  they  were  not  satis- 
fied," or  "  that  they  were  not  fully  satisfied,"  or  said,  ''  that 
they  were  not  satisfied,  but  with  the  lights  before  them,  they 
found  for  the  defendant." 

They  all,  however,  did  say  that  '' they  found  for  the  defen- 
dant," which  was  the  verdict  read  in  the  Court.  Is  it  requi- 
site that  to  sustain,  a  verdict,  that  Juror  should  be  whol- 
ly free  from  doubt,  should  be  ^^ fully  satisfied  with  it?'' 
If  80,  what  shall  become  of  cases  turning  upon  a  preponder- 
ance of  evidence  ?  Where  the  preponderance  is  not  great, 
shall  freedom  from  doubt  be  exacted  V  Are  such  cases  never 
to  be  decided  ? 

In  this  case  the  Jury  pursued  the  course  proper  in  the  ab- 
lence  of  clear  and  satisfactory  evidence ;  they  left  the  parties 
18  they  found  them  ;  they  conformed  to  the  ancient  maxim  of 
he  law,  ^^portior  est  conditio  defendentis,*'  The  verdict  was 
iroperly  received  and  recorded. 

9.  It  is  objected  that  the  Court  below  erred  in  admitting 
he  evidence  of  Jeremiah  S.  Warren,  detailing  the  conversa- 
ion  between  Daniel  Thornton,  William  D.  Thornton  and 
lenben  Thornton,  relative  to  a  prior  voluntary  conveyance 
f  this  property,  and  occurring  immediately  preceding  the 
lieriff's  sale.     Both  parties  claim  under  Daniel  Thornton. 
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William.  D.  Thornton  was  the  father  and  natural  Gnar/Uan 
of  the  grantees,  (in  the  voluntary  conveyance,)  then  under 
age,  and  took  himself  a  usufruct  for  a  time  in  the  property, 
and  was  therefore  the  person  to  whom  such  a  conveyance,  if 
ever  perfected,  might  naturally  be  expec^^ed  to  be  delivered. 
Reuben  Thornton  being  urged  to  buy  the  property  at  the  im- 
pending SheriflTs  sale,  having  heard  a  rumor  that  Daniel 
Thornton  had  previously  conveyed  it  to  somebody,  or  there 
was  an  outstanding  title,  in  order  to  satisfy  himself,  goea  to 
the  two  persons,  most  likely  to  be  informed,  taking  with  him 
a  witness,  and  asks  information.  Under  all  the  circumstan- 
ces, wc  think  this  evidence  was  properly  admitted,  if  for  no 
other  purpose,  to  throw  light  upon  the  question  of  notice,  vel 
non^  to  the  second  purchaser,  of  the  prior  voluntary  convey- 
ance. 

10.  The  only  remaining  exception  is,  that  the  Court  erred 
in  refusing  a  new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  evidence,  and  to  the  weight  of  evidence.  We 
cannot  say  that  we  arc  dissatisfied  with  this  verdict.  It  is 
certainly  not  "  strongly  and  decidedly  against  the  weight  of 
evidence.'*  It  concurs  with  a  previous  verdict  of  a  special 
Jury. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court 
that  the  Judgment  of  the  Court  below  be  aflSrmed. 
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HOWELL  V9.  THE   LAWRENCEVILLE  MANUPAC 
TURING  COMPANY  et  al 

To  discharge  securities  to  a  note,  by  giving  indulgence  to  the  principal,  it  is 
necessary  that  the  creditor  should  know  the  character  in  which  the  parties 
•igned  the  paper.  And  it  is  error  in  the  Court  to  assume  that  this  fact  has 
lieen  proven,  when  there  is  a  conflict  of  testimony  upon  the  subject. 

Complaint,  in  Gwinnett  Superior  Court.  Tried  before 
Judge  HuTCHiNS,  at  November  adjourned  Term,  1859. 

This  was  an  action  brought  by  Evan  Howell,  against  The 
Lawrenceville  Manufacturing  Company,  and  Jesse  Lowe, 
James  Garmany,  and  Merit  Camp,  to  recover  the  amount  due 
on  a  promissory  note,  of  which  the  following  is  a  copy : 

"3,701  98. 

*'  Lawrenceville,  May  9th,  1856. 
**  Thirty  days  after  date  the  Lawrenceville  Manufacturing 
Company  will  pay  to  Evan  Howell,  or  bearer,  three  thousand 
seven  hundred  and  one  ,Vo  dollars,  value  received,  with  in- 
terest from  date. 

"J.  S.  PETERSON, 

Ag't  Law.  Man'g  Co., 
-'JESSE  LOWE,  Pres't, 
'*JAS.  GARMANY, 
''MERIT  CAMP." 
There  was  a  credit  on  the  note  of  nineteen  hundred  dol- 
lars, dated  28th  July,  1856. 

To  this  action  the  Lawrenceville  Manufacturing  Company 
and  James  Garmany  set  up  no  defence,  but  Lowe  and  damp 
pleaded,  that  they  were  but  the  securities  of  the  Company, 
and  that  Howell  had  indulged  the  Company  to  their  injury, 
for  a  consideration,  and  that  therefore  they  were  discharged 
from  liability  on  the  note. 

The  testimony  adduced  on  the  trial  exhibited  the  following 
state  of  facts,  to- wit : 

The  note  sued  on  was  given  for  eighty  bales  of  cotton. 
The  cotton  was  purchased  by  Peterson,  the  Acent,  for  the 
use  and  benefit  of  the  Company,  and  by  the  authority  of  the 
Board  of  Directors.     At  the  time  the  trade  was  made,  it  was 
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agreed  that  the  Agent  should  make  a  note,  signed  by  him- 
self as  Agent  of  the  Company,  and  by  Jesse  Lowe,  John 
Mills,  Hiram  R.  Williams,  Joseph  P.  Brandon,  and  James  P. 
Simmons,  who  were  the  Directors.  The  Agent  testified: 
That  all  of  the  parties  to  the  note,  except  himself,  were 
stockholders  in  tho  Company,  and  signed  the  note  as  sure- 
ties only,  but  it  did  not  appear  in  the  evidence  that  the  plain- 
tiflF  had  any  knowledge  of  the  character  in  which  the  defend- 
ant signed  the  note ;  he  was  not  present  when  the  note  was 
signed,  and  did  not  know  whether  Lowe,  Garmany  and  Camp 
signed  the  note  as  sureties  or  joint  makers ;  the  note  was 
signed  and  sent  by  mail  to  plaintiff's  son  and  Agent  in  At- 
lanta; Lowe  was  the  President  of  the  Company  at  the  time 
the  note  was  given ;  some  time  in  September,  1856,  the  plain- 
tiff demanded  payment  of  the  balance  due  on  the  note,  which 
the  Company  were  at  the  time  unable  to  pay,  and  it  was  then 
agreed  by  and  between  the  plaintiff  and  the  Agent,  and  Gar- 
many,  who  was  then  President  of  the  Company,  that  the 
plaintiff  would  indulge  the  parties  t'velve  months  longer  on  . 
the  note,  and  in  consideration  of  such  indulgence,  he  should 
receive  sixteen  per  cent,  interest  on  the  sum  due ;  in  further- 
ance of  this  agreement,  a  note  was  given  by  the  Agent,  with 
Garmany  as  security,  for  about  one  hundred  and  sixty  dol- 
lars, payable  to  the  plaintiff,  upon  which  note  one  hundred 
dollars  was  afterwards  paid. 

The  testimony  being  closed,  the  presiding  Judge,  amongst 
other  things,  charged  the  Jury : 

"That  if  they  believed,  from  the  evidence,  that  Lowe 
signed  the  note  as  President  of  the  Company,  to  bind  the 
Company,  and  not  to  bind  himself  individually,  that  he  was 
not  personally  bound. 

"That  the  members  of  the  Company,  though  interested 
therein,  may  be  the  securities  of  the  Company,  and  that 
though  thus  interested  in  the  Company,  they  arc  entitled  to 
all  the  rights  of  securities  under  other  circumstances. 

"  That  if  the  Jury  should  believe,  from  the  evidence,  that 
Camp  signed  the  note  as  security,  and  that  indulgence  was 
given  to  the  Company  by  the  plaintiff,  without  the  knowledge 
or  assent  of  the  security,  the  security  was  discharged." 

The  Jury  returned  a  verdict  in  favor  of  the  plaintil^ 
against  the  Company,  and  Garmany,  for  the  sum  due  on  the 
note,  and  in  favor  of  Lowe  and  Gamp. 
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Counsel  for  plaintiff  then  moved  for  a  new  trial  on  several 
grounds,  only  one  of  which  was  considered  by  the  Court,  to- 
wit: 

That  the  Court  erred  in  giving  the  charges  before  set 
forth. 

The  motion  for  a  new  trial  was  heard  at  the  March  Term, 
1860,  and  overruled  by  the  presiding  Judge,  and  his  refusal 
to  grant  the  new  trial  is  the  error  assigned  in  this  case. 

Peeples,  and  Clabk  &  Lamar,  for  plaintiff  in  error. 

Green  &  Simmons,  and  Winn,  contra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

For  the  double  purpose  of  simplifying  and  shortening  the 
decision  in  this  case,  I  shall  confine  myself  to  the  third 
ground  of  alleged  error  in  the  motion  for  a  new  trial.  The 
Court  charged  the  Jury:  ''That  if  they  should  believe,  from 
the  evidence,  that  Camp  signed  the  note  as  security ;  and  if 
they  should  further  believe  that  indulgence  was  given  to  the 
Company  by  plaintiff,  without  the  knowledge  or  assent  of  the 
security,  the  security  was  discharged.** 

The  legal  proposition  thus  stated  by  the  Court  is  not  Law ; 
for  it  may  be  true,  that  Camp  signed  the  note  as  security, 
and  that  indulgence  was  given  by  the  plaintiff  to  the  Law- 
renceville  Manufacturing  Company,  without  the  knowledge 
or  assent  of  Camp,  and  still  he  is  not  discharged,  unless  the 
plaintiff  knew  that  Camp  signed  as  security.  His  Honor 
the  presiding  Judge,  instead  of  assuming  this  fact,  and  there- 
by excluding  it  from  the  consideration  of  the  Jury,  which  he 
had  no  right  to  do,  should  have  submitted  it  to  the  Jury,  for 
them  to  find  upon  the  proof  submitted.  It  may  be  argued 
that  the  payee  of  a  note  must  necessarily  know  who  is  prin- 
cipal and  who  security;  and  ordinarily  he  does.  But  this  is 
not  necessarily  and  always  true ;  and  we  think  the  evidence 
in  this  case  justifies  this  conclusion.  Take  the  testimony  of 
Mr.  Peterson,  tho  Agent  of  the  Company,  who  made  the 
note.  He  says  it  was  the  practice  for  the  Agent  and  Presi- 
dent to  sign  notes  in  their  official  capacity,  and  that  often 
the  President  and  Directors  signed  immediately  underneath 
4U  $eeuritie9  ;  which  names  were  embraced  in  a  bracket,  and 
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at  the  end  the  word  securities,  wrote  across  the  note.  He  far- 
ther testifies :  "I  cannot  say  whether  the  plaintiff  knew  in 
what  character  the  parties  signed  the  note  or  not,  but  I  know 
I  promised  him  a  note  7nade  in  the  aatial  way^  with  the  Board 
of  Directors  as  securities/'  He  says:  **It  seems  to  me  that 
plaintiff  must  have  known  them  as  securities,**  but  adds, 
'*the  note  itself  must  decide  its  classification/* 

Thus,  it  will  be  perceived  that  Mr.  Peterson,  who  swears 
most  conscientiously,  I  doubt  not,  does  not  state  that  Mr. 
Howell  knetp  that  Lowe  and  Camp  signed  this  note  as  secu- 
rities only.  And  why  should  he  ?  The  note  is  not  such  as 
it  was  the  practice  to  give ;  neither  is  it  such  as  was  promised 
by  Mr.  Peterson  to  Howell.  He  was  not  present  when  it 
was  given.  He  might  well  have  supposed  that  it  was  in- 
tended to  bind  the  Corporation  as  such,  and  Lowe  and  Camp 
individually^  and  not  as  securities ;  they  being  stockholders 
and  interested  in  the  consideration  of  the  note,  namely :  the 
lot  of  cotton  bought  for  the  Factory. 

But  be  that  as  it  may,  was  it  not  a  fact  to  be  left  to  the 
Jury,  without  any  expression  or  intimation  of  an  opinioB 
from  the  Court,  whether  or  not  it  was  proven,  much  less  an 
assumption  by  him  in  the  charge  complained  of,  that  it  was 
proven  ? 

Thus  stands  the  case,  then,  as  received  in  the  light  of  the 
defendant's  proof.  Mr.  Singleton  G.  Howell,  a  prominent 
actor  in  this  business,  was  present  at  the  interview  between 
the  plaintiff  and  Mr.  Peterson  when  negotiating  about  this 
cotton.  He  deposes  that  Mr.  Peterson  was  to  make  a  note 
signed  by  him,  as  Agent  for  the  Company,  with  the  names  of 
the  Directors,  and  transmit  the  same  to  witness,  by  mail, 
when  the  cotton  was  to  be  shipped  from  Atlanta.  The  note 
sued  on  was  sent,  which  was  regarded  by  witness  as  satisfao- 
tory.  That  before  he  received  it,  the  cotton  was  forwarded 
by  mistake  to  Lawrenceville,  and  he  did  not  stop  it.  He 
avers  emphatically  and  positively,  that  although  present  at 
the  conversation  between  Peterson  and  Howell,  that  "  he  (tke 
witness)  knew  nothing  of  the  character  in  which  any  of  the 
parties  signed  the  note  save  Peterson,  the  Agent,  except  from 
its  face,  nor  did  my  father,  the  plaintiff,  so  far  as  I  know. 
The  note  passed  into  plaintiff  *s  hands  through  me." 

Does  not  the  answers  of  both  witnesses  rebut,  effectually, 
the  ordinary  presumption  that  the  oontractee  knows  whieh  of 
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the  contractors  were  principal  and  which  security?  At  any 
rate,  is  it  not  a  fact  subject  to  be  referred  to  the  Jury,  un- 
der the  circumstances  of  the  case  ?  We  cannot  entertain  a 
doubt  upon  this  subject. 

It  may  be  said  that,  if  the  Court  charged  the  Law  cor- 
rectly as  far  as  he  went,  but  omitted  to  charge  the  whole  Law 
applicable  to  the  point,  that  the  omission  is  not  a  reversable 
error,  unless  his  attention  was  called  to  it  by  counsel.  And 
while  this  is  a  sound  proposition  in  most  cases,  yet  this  charge 
cannot  be  justified  upon  this  ground.     For  the  charge,  as 

g'ven,  we  repeat,  is  admitted  not  to  be  maintainable  without 
irther  qualification.    And  wc  close  as  we  began,  by  holding 
that  Lowe  and  Camp  may  have  signed  as  securities,  and  in- 
dulgence may  have  been  given  by  the  creditor  to  the  princi- 
pal debtor,  without  their  knowledge  or  assent ;    still,  they 
are  not  discharged,  unless  the  defendants  go  further  and  show 
that  the  plaintiff  knew  that  they  were  securities  only  to  the 
contract.     This  they  have  attempted  to  do,  whether  success- 
fully or  not,  it  is  not  for  this  Court  to  say,  much  less  for  the 
Court  below  to  assume  in  the  charge  sub  judice.     There  is  a 
contrariety,  not  to  say  conflict,  of  evidence  upon  this  point. 
If  the  note  is  to  be  judged  by  its  face,  it  is  a  clear  case  for 
the  plaintiff.     Neither  Mr.  Peterson  testifies  to  the  knowl- 
edge of  the  plaintiff,  as  to  the  character  in  which  the  makers 
signed,  nor  does  Mr.  Singleton  G.  Howell.     The  one  thinks 
he  must  have  known,  and  assigns  the  reasons  for  his  belief. 
The  other,  who  transacted  the  business,   asserts  positively 
:hat  he  was  ignorant  upon  this  point,  and  his  father  likewise, 
H)  far  as  he  knows,  and  gives  the  grounds  of  this  opinion. 
ind  I  would  add,  that  the  variance  in  their  depositions,  as 
o  what  was  said  at  the  house  of  Singleton  G.   Howell,  by 
?eter8on  and  plaintiff,  is  not  the  case  of  positive  and  nega- 
ive  proof.     The  attention  of  both  was  called  to  the  transac- 
lon.     Peterson  says  the  Directors  were  to  sign  as  securities, 
rhich,  by  the  way,  they  never  did;    and  Howell  swears  that 
hey  were  to  sign  individually,  which  Lowe  and  Camp  did. 
t  is  the  legitimate  office  of  the  Jury  to  decide  between  them, 
nder  all  the  circumstances  of  the  case. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court. 
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that  the  Judgment  of  the  Court  below  be  revereed,  upon  thto 
ground  that  the  Court  erred  in  charging  the  Jury,  '*that  if 
they  should  believe,  from  the  evidence,  that  Camp  signed  th6 
notes  as  security,  and  if  they  should  further  believe  that  in- 
dulgence was  given  to  the  Company  by  plaintiff,  without  the 
knowledge  or  assent  of  the  security,  the  security  was  dis- 
charged.'* The  Court  thus  assuming  the  fact  that  it  was  es- 
tablished by  the  proof,  that  Howell  had  knowledge  that  Camp 
was  security  rmZy,  to  the  notes. 


LYNCH  vs.  JACKSON. 

1.  **To  determine  whether  a  former  recovery  is  a  bar  to  a  subsequent  uctioa, 
a  good  test  is,  whether  the  same  evidence  will  support  both  actions." 

2.  Where  a  suit  is  brought  against  one  individually,  and  he  defends  under  the 
title  of  another,  to  make  the  judjjment  a  bar  in  another  suit,  ut  the  in»taic« 
of  that  third  person,  the  phadiugs  should  show  that  there  was  privity  ia 
representation  between  ihe  defendant  and  that  third  person. 

3.  When  a  trust  terminates  before  final  judirmeot  in  a  case,  xheeestttiqHe  trnU 
should  be  made  a  party  by  notice  orotheiwiseto  the  proceeding;  ofherwise, 
the  judgment  is  no  bar. 

Trover,  in  Warren  Superior  Court.  Tried  before  Judge 
Thomas,  at  the  April  Term,  1860. 

This  was  an  action  brought  by  Ellen  R.  Lynch,  against 
Archibald  M.  Jackson,  to  recover  damages  for  the  alleged 
conversion,  by  the  defendant,  of  a  negro  girl  by  the  name  of 
Susan,  belonging  to  the  plain tifiF. 

The  facts  of  the  case  are  substantially  as  follows : 

Some  time  in  the  year  1850,  Barnard  W.   Fickling,  the 

grandfather  of  the  plaintiff,  gave,  by  parol — accompanied 

with  actual  delivery — the  negro  girl  in  dispute  to  the  plain- 

tiffy  at  the  same  time  telling  the  mother  of  the  plaintiff  to 


ATHENS,  NOVEMBER  TERM,  1860.    669 

Lynch  tw.  Jacksoo. 


take  charge  of  the  negro  and  learn  her  to  sew,  &c.,  until  the 
plaintiff  married,  or  became  of  sufficient  a^  to  control  and 
manage  the  negro  herself.  Barnard  W.  Fickling  died  in 
1861,  and  the  defendant,  Jackson,  was  appointed  and  quali- 
fied as  executor  of  his  Will.  As  such  executor,  he  instituted 
an  action  of  Trover  for  the  negro  in  dispute,  returnable  to 
the  April  Term,  1852,  of  Warren  Superior  Court,  against 
Edward  F.  Lynch,  the  father  of  the  plaintiff.  Edward  F. 
Lynch  set  up,  by  way  of  defence  to  the  action,  that  the  title 
to  the  negro  was  in  Ellen  R.  Lynch,  by  virtue  of  the  parol 
gift  aforesaid.  In  that  action  a  verdict  and  judgment  was 
rendered  in  favor  of  Jackson,  as  executor  as  aforesaid,  against 
Edward  F.  Lynch,  for  the  value  of  the  negro,  to  be  dis- 
charged by  delivering  her  up  in  ten  days.  The  verdict  was 
rendered  at  the  April  Term,  1857,  and  the  judgment  signed 
up  on  the  16th  of  April,  1867.  Ellen  R.  Lynch  attained  the 
age  of  twenty-one  years  on  the  24th  of  October,  1856. 

On  the  16th  of  September,  1857,  this  action  was  com- 
menced, and  on  the  trial,  the  defendant  offered  in  evidence 
the  record  and  judgment  of  the  former  action  in  his  favor  as 
executor  of  Fickling,  against  Edward  F.  Lynch ;  to  which 
counsel  for  plaintiff  objected,  on  the  ground  that  the  judg- 
ment was  no  bar  or  estoppel  of  the  plaintiff  in  this  action. 

The  presiding  Judge  overruled  the  objection,  and  admit- 
ted the  record. 

After  the  testimony  had  closed,  the  Court  charged  the 
Fury: 

"That  the  plaintiff  was  estopped  by  the  record  of  the  for- 
ner  suit,  and  that  the  Jury  ought  to  find  for  the  defendant." 

The  Jury  found  according  to  the  Judge's  direction,  and 
he  plaintiff  in  error  prosecutes  his  writ,  to  reverse  the  judg- 
lent,  on  the  ground  that  the  Court  erred  in  admitting  the 
ecord  of  the  former  action,  and  in  charging  the  Jury  that 
be  plaintiff  was  estopped  by  it. 

B.  H.  Pottle,  for  plaintiff  in  error. 

Wasden  &  Nelms,  contra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

OoBceding  that  Susan,  the  negro  in  dispute,  was  given  to 
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Adeline  Lynch,  by  Barnard  F.  Fickling,  in  trust  for  his 
granddaiighter,  Ellen  K.  Lynch,  and  that  the  trust  vested  in 
lidward  F.  Lynch,  the  husband  of  Adeline,  and  father  of 
Ellen  R.,  which  is  exceedingly  questionable,  was  the  judg^ 
ment  in  the  former  suit  between  Archibald  M.  Jackson,  ex- 
ecutor of  Barnard  W.  Fickling  and  Edward  F.  Lynch,  a  bar 
to  the  present  action  ? 

That  was  an  action  of  Trover  brought  by  the  executor  of 
Fickling  against  Edward  F.  Lynch,  individually.  The  plea 
of  the  defendant  is  not  in  the  record.  It  is  admitted  that  it 
set  up  an  outstanding  title  to  the  girl  Susan  in  Ellen  B. 
Lynch,  under  a  parol  gift  from  her  grandfather  in  1850. 
So  far  as  appears,  defendant.  Lynch,  did  not,  by  his  plea^ 
put  himself  in  privity  with  Ellen  R-'s  titles,  if,  indeeo,  he 
did  or  could  legally  represent  that  title ;  and  will  it  be  ae- 
riously  contended  that  if  a  defendant  in  trover  or  ejectment 
sets  up  a  paramount  outstanding  title  in  another,  and  a  re* 
covery  is  had  against  the  defendant,  that  the  proceeding  will 
estop  that  third  person,  in  whom  defendant  set  up  title,  from 
suing  ? 

The  Judges  in  convention  in  Crockett  vs.  Benton^  {Dud" 
ley's  Rep,,  254,)  held,  and  we  think  very  properly,  that  to 
determine  whether  a  former  recovery  is  a  bar  to  a  subsequent 
action,  a  good  test  is,  "whether  the  same  evidence  will  sup- 
port both  actions."  And  the  application  of  this  rule  to  this 
case  will  show  the  injustice  that  would  be  done  the  present 
plaintiff,  by  excluding  the  truth  of  this  transaction  from  the 
Jury.  In  the  former  case,  against  Edward  F.  Lynch,  his 
wife's  testimony  was  inadmissible,  whereas,  in  the  present  suit, 
the  testimony  of  the  mother  is  competent,  and  if  credible,  is 
conclusive  as  to  the  gift  from  her  father  to  her  daughter.  If 
there  were  nothing  else  wanting,  then,  the  same  evidence  will 
not  support  both  of  these  actions,  and  therefore  the  former 
recovery  is  no  bar. 

There  is  another  better  reason  still  why  the  judgment  in 
the  first  case  is  no  bar  in  this.  Ellen  R.  Lynch  was  not  only 
not  represented  by  Edward  F.  Lynch,  as  trustee,  when  sued 
individually  for  the  slave  Susan,  but  she  was  over  twenty- 
one  years  of  age  when  the  first  judgment  was  rendered.  If 
her  father  represented  her  as  trustee,  the  trust  termi- 
nated before  the  final  trial  of  the  first  case.  And  she  hav- 
ing no  notice  whatever  of  the  pendency  of  tho  litigationi  the 
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not  bound  by  the  result.  The  proof  is,  that  Mr.  Fick- 
liAg  gave  the  girl  to  his  grand-daughter,  and  requested  her 
mother  to  take  charge  of  her,  learning  her  to  sew,  &c.,  until 
BUen  R.  became  of  age,  or  was  capable  of  taking  care  of  her 
herself.  The  judgment  in  the  first  case  was  in  April,  1857, 
and  the  plaintiff  was  twenty-one  years  of  age  October,  1856, 
at  which  time  the  trust  dropped  off,  such  as  it  was,  and  El* 
km  R.  Lynch  was  sui  juris. 

For  these  and  other  considerations,  wo  feel  constrained  to 
award  a  new  trial  in  this  case. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed,  upon  the 
ground  that  the  Court  erred  in  charging  the  Jury,  that  the 
plaintiff  was  estopped  by  the  record  of  the  former  case  brought 
in  Warren  Superior  Court,  April,  1852,  in  which  Archibald 
M.  Jackson,  executor  of  the  last  will  of  Barnard  W.  Fick- 
ling,  deceased,  was  plaintiff,  and  Edward  F.  Lynch  defend- 
int,  it  being  an  action  of  trover. 


BARKSDALE  et  al  vs.  SMITH,  BELL  &  CO. 

>twithstanding  proceedings  have  been  irrcgnlariy  conducted,  yet,  if  no 
principle  has  been  violated  or  right  infringed,  and  the  parties  have  reached 
the  Wiffle  result  as  they  would  have  attained  if  everything  had  been  for- 
nalty  transacted,  the  matter  will  not  be  disturbed. 

Aaaumpsit,  in  Wilkes  Superior  Court.    Tried  before  Judge 
lOMASy  at  the  September  Term,  1860. 

Ihe  record  in  this  case  presents  the  following  facts  and 
aationa,  to- wit: 
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Mrs.  Sarah  Stokes  died  testate.  Amongst  other  thinm, 
she  directed,  in  her  Will,  that  certain  property  should  oe 
sold,  and  that  the  funds  arising  therefrom  "be  put  at  inter- 
est, the  said  interest  to  be  applied  to  the  support  and  eduoa- 
tion  of  her  grandson,  John  A.  Stokes,  and  the  support  of 
his  father,  Armstead  Stokes,  during  his  natural  life,  and  if 
the  said  John  A.  Stokes  should  survive  his  father,  then  the 
whole  to  go  to,  and  vest  in,  him  and  his  heirs  forever:  pro- 
videdj  nevertheless,  that  if  the  said  John  A.  Stokes  should 
die  before  he  arrives  at  the  age  of  twenty-one  years,  or  with- 
out heirs,  then  the  interest  aforesaid  shall  be  applied  to  the 
maintenance  and  support  of  his  father,  Armstead  T.  Stokes, 
during  his  life,  and  after  his  death,  the  principal,  with  the 
interest,  if  any,  to  be  equally  divided"  amongst  other  named 
legatees. 

The  Will  further  provided  that  the  property  bequeathed 
by  it  should  be  for  the  sole  and  separate  use  and  benefit  of 
the  legatees,  and  not  subject  to  any  debts  or  contracts,  but 
to  be  received  and  managed  by  a  trustee. 

There  was  no  trustee  appointed  in  the  Will. 

Nicholas  G.  Barksdale  was  duly  qualified  as  administrator 
of  Sarah  Stokes,  with  the  Will  annexed,  and  before  any 
trustee  was  appointed,  an  order  was  drawn  on,  and  accepted 
by  him,  of  which  the  following  is  a  copy: 

"September  2d,  1852. 
"Mr.  N.  G.  Barksdale: 

"  Will  please  pay  Smith,  Bell  k  Co.  one  hundred  and  forty- 
five  dollars  and  fifty-eight  cents,  my  account  with  them  for 
the  year  1851,   and  this  shall  be  your  receipt  for  the  same. 

"A.  T.  STOKES." 

On  the  back  of  the  order  was  written  the  following  accep- 
tance : 

"I  accept  the  within,  conditioned  upon  any  funds  over, 
coming  into  hand.  N.  G.  BARKSDALE. 

''October  7th,  1852.** 

N.  G.  Barksdale  acted  as  administrator,  with  the  Will  an- 
nexed, of  Sarah  Stokes,  from  1848  up  to  the  time  of  bis 
death,  in  the  latter  part  of  the  year  1856. 

Thomas  A.  Barksdale  and  James  H.  Willis  were  appointed 
administrators  of  N.  G.  Barksdale,  and  continued  to  manage 
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the  property  bequeathed  by  Sarah  Stokes,  for  the  support  of 
John  A.  Stokes  and  Armstead  T.  Stokes,  until  September  or 
October,  1857,  when  William  M.  Reese  was  appointed  tnuh 
tee  for  Armstead  T.  Stokes  and  John  A.  Stokes. 

In  October,  1857,  Reese  and  the  administrators  of  Barks- 
dale  came  to  a  settlement,  in  which  it  was  found  that  there 
was  due  the  trustee  of  the  Stokeses  something  over  <J7,000. 
which  amount  was  subject  to  various  demands  against  the 
Stokeses  for  support,  &c.,  some  of  which  were  allowed  in  the 
settlement.  These  being  deducted,  left  over  $5,000,  which  the 
administrator  of  Barksdale  paid  over  to  Reese,  the  trusted. 

Smith,  Bell  &  Go.  sued  the  administrators  of  Barksdale  to 
recover  the  amount  of  the  draft. 

The  foregoing  facts  appearing  in  the  evidence  on  the  triaK 
together  with  the  fact  that  Armstead  Stokes  and  John  A« 
Stokes  were  both  then  living,  and  that  the  latter  was  a  minor, 
the  presiding  Judge  charged  the  Jury : 

That  if  they  believed  the  fucts  relative  to  the  settlement 
between  the  defendants  and  Reese,  that  there  were  funds  oven 
coming  into  the  hands  of  the  defendants*  intestate,  the  con- 
dition of  the  acceptance  was  complied  with,  and  Barksdale 
was  liable  on  the  acceptance. 

The  Jury  found  for  the  plaintiffs  the  amount  of  the  draft; 
whereupon,  the  counsel  for  defendants  moved  for  a  new  trial. 
which  new  trial  was  refused,  and  that  refusal  is  the  error 
complained  of. 

Samuel  Barnett,  for  plaintiffs  in  error. 

Hesteii  &  Akerman,  contra. 

By  the  Court, — Lumpkin,  J.,  delivering  the  opinion. 

Regularly,  there  should  have  been  appointed,  at  the  be- 
ginning, a  trustee  for  A.  T.  and  John  A.  Stokes  to  receive 
from  the  administrator,  with  the  Will  annexed  of  Mrs.  Sarah 
Stokes,  the  funds  bequeathed  by  her  Will  for  the  support, 
maintenance,  &c.,  of  her  grandson  and  his  father;  but,  in 
point  of  fact,  none  such  was  appointed  until  recently.  As* 
is  usual  in  such  cases,  Mr.  N.  G.  Barksdale,  the  administra- 
tor, executed  the  trusts  of  the  Will.  And  while  thus  acting, 
apcepted  the  draft  drawn  by  A.  T.  Stokes  on  him,  in  favor  of 
44 
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Smith,  Bell  &  Co.,  the  plaintiffs  in  the  action  for  the  draw- 
ers account  with  them,  for  the  year  1851.  True,  the  accep- 
Igance  was  conditional,  ^^  provided  he  had  in  his  hands  any 
iunds  over,'*  meaning,  we  suppose,  over  and  above  liabilities 
already  incurred  for  A.  T.  Stokes.  The  proof  shows,  and  it 
•■  distinctly  admitted  in  the  argument,  that  the  funds  in  hand 
were  ample  to  pay  this  debt.  The  conditional  acceptance, 
tken,  becomes  absolute,  and  the  estate  of  Barksdale,  he  hav- 
ing in  the  meantime  died,  is  liable  to  the  plaintiffs.  Why 
should  not  the  amount  be  retained  by  the  representatives  of 
Barksdale,  in  the  settlement  with  Mr.  Reese,  the  present  trus- 
tee? We  admit  the  irregularity  of  this  whole  proceeding, 
from  beginning  to  end;  and  yet,  after  sundry  and  circuitous 
fitigation  in  Chancery,  the  parties  would  reach  the  same  re- 
sult. If  no  principle,  then,  is  violated,  and  no  right  invaded, 
it  is  better  that  the  parties  be  spared  this  expense  and  delay, 
by  affirming  the  judgment  of  the  Court  below. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
•ihat  the  Judgment  of  the  Court  below  be  affirmed. 


PIERCE  vs.  CHAPMAN  et  ah 

•Parties  not  appealiog  from  a  first  verdict,  are  bound  by  it. 

jR.  fa.  and  illegality,  in  Warren  Superior  Court.    Decision 
•iiy  Judge  Thomas,  at  the  October  Term,  I860, 

The  facts  of  this  case  are  as  follows,  to- wit : 
Pierce  Bailey  recovered  a  judgment  against  William  Lit- 
tleton, as  administrator  of  Lucy  Bray,  deceased,  and  Be^ja- 
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min  Chapman,  and  Mary  Ilodgins,  for  $1,037  75,  besidofl 
mterest  and  cost. 

From  this  judgment,  Littleton  entered  tin  appeal.  Chapman 
•ad  Hodgins  not  appealing. 

On  the  appeal,  Bailey  recovered  a  judgment  against  Lit- 
tleton, as  the  administrator  of  Bray,  for  the  sum  of  $700 
only. 

A  writ  of  fieri  facias  was  issued  from  the  first  judgment, 
s^inst  Benjamin  Chapman  and  Mary  Ilodgins,  and  wae 
levied  upon  their  property. 

The  defendant  filed  an  affidavit  of  illegality  to  the  fi.  /a., 
on  the  ground : 

That  there  was  no  judgment  corresponding  with  the^. /a., 
M  there  had  been  an  appeal  entered  from  the  same,  and  the 
recovery  had  been  reduced  to  $700 ;  that  they  were  only  so- 
oaritiesof  Lucy  Bray  on  the  claim,  on  which  the  judgment 
was  founded ;  that  the  appeal  vacated  the  first  judgment 
from  which  the  fi,  fa,  issued,  and  that  having  a  right  to  con- 
trol the  fi,  fa.^  as  sureties,  after  paying  it  off,  the  fi,  fa. 
should  have  issued  against  the  principal,  as  well  as  the  sure- 
ties. 

Counsel  for  plaintiflf  demurred  to  the  affidavit  of  illegality, 
admitting  the  facts  stated  in  it,  and  upon  hearing  the  demur- 
rer, the  presiding  Judge  sustained  the  demurrer,  holding, 
that  an  appeal  by  a  principal,  and  a  diminution  of  the  re- 
covery on  the  appeal,  enures  to  the  boncfit  of  the  sureties. 

This  decision  is  the  alleged  error. 

Pottle,  and  Wasden  &  Nelms,  for  plaintiff  in  error. 

Gibson  and  Huff,  for  defendants  in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

The  only  question  in  this  case  is,  whether,  when  the  secu- 
rities to  the  contract  neglect  or  refuse  to  appeal  from  the  first 
rerdicty  and  the  recovery  is  diminished  upon  the  appeal,  are 
they  bound  by  the  first  or  the  last  judgment?  From  the  first 
case  brought  before  this  Court,  on  the  Act  of  1839,  {QobVH 
Dig.y  500,)  down  to  the  decision  in  DurharrCs  case,  at  Macon, 
iMt  Jnly,  with  the  exception  of  Beall  vt.  Cochran^  (18  Ga. 
Mtp*j  88,)  this  Court  has  uniformly  maintained,  that  if  any 
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one  or  more  of  the  defendants  chose  to  abide  by  the  first  Ter- 
diet,  rather  than  litigate  further,  it  was  their  right  and  prm- 
lege  to  do  so ;  and  until  the  new  Code  goes  into  operation, 
which,  we  are  informed,  has  prescribed  a  different  rule,  we 
shall  adhere  to  the  previous  adjudications. 

It  was  comparatively  easy  to  say,  that  one  person  shoald 
control  five,  or  force  them  to  litigate  further,  whether  they 
wished  to  do  so  or  not,  and  even  at  the  risk  of  having  them 
mulct  in  much  heavier  damages.  But  whether  this  is  wise  or 
just,  is  not  proper,  perhaps,  for  me  to  express  any  opinion. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court, 
that  the  Judgment  of  the  Court  below  be  reversed,  on  the 
ground  that  the  Court  erred  in  sustaining  the  afSdavit  of  ille- 
gality filed  by  the  defendants  in  this  case. 


SALMONS  V8.  TAIT. 

In  an  action  of  Trespass  brought  by  A.  against  B.  for  forcibly  entering  opoo 
liis  premises,  and  cutting  clown  and  carrying  off  his  limber  trees,  and  remor* 
ini;  his  fence  and  gate.  C.  was  examined  as  a  witness  in  the  case,  and  not 
only  testified  as  to  the  particular  injury  charged  in  the  Court,  but  al!>o  as  to 
the  damage  done  the  plaintiff's  stock  ;  denying  that  he  (the  witness,)  bad  any 
interest  in  the  same.  Held,  that  all  these  statements  were  material  in  tho 
case,  and  that  if  he  swore  knowingly,  wilfully,  absolutely  and  falsely,  at  to 
any  of  them,  he  was  guilty  of  perjury. 

Case  for  Words  in  Elbert  Superior  Court.     Tried  before 
Judge  Thomas  at  the  September  Term,  1860. 

The  opinion  of  Mr.  Justice  Lumpkin,  who  pronounced  the 
judgment  of  the  Court  in  this  case,  embodies  all  the  facts  Of- 
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oessary  to  a  clear  understanding  of  the  judgment,  wherefore 
aay  other  statement  is  omitted. 

Vanduzbr,  for  plaintiff  in  error. 

Hbster  &  Akerman,  contra. 

By  the  Court, — Lumpkin,  J.,  delivering  the  opinion. 

William  B.  Nelms  brought  an  action  of  Trespass  against 
Edward  B.  Tait  in  Elbert  Superior  Court.  The  injury  al- 
leged was,  that  the  defendant  had  forcibly  entered  upon  the 
land  of  plaintiff,  cut  down,  destroyed  and  ruined  the  trees 
growing  therein ;  threw  down  the  fencing  and  carried  away 
nis  gate  ;  laying;  his  damages  at  five  hundred  dollars.  He  re- 
ceiTed  one  hundred  and  two  dollars  with  cost. 

On  the  said  trial,  one  Burrell  Salmons  was  sworn  and  ex- 
amined as  a  witness,  who  testified  that  there  were  one  hun- 
dred or  two  hundred  panels  of  fence  from  the  road  to  the 
gully,*  entirely  on  Nelms'  side  of  the  line ;  that  a  sow  belong- 
ing to  Nelms  was  so  cut  by  Tait,  that  witness  had  to  carry 
her  food  and  water  where  she  laid  for  a  week  ;  that  he  had  no 
interest  in  the  stock  of  hogs,  but  was  a  mere  cropper  on  Nelms* 
plantation. 

Edmund  B.  Tait,  the  defendant  in  both  actions,  referring 
to  this  testimony  said,  that  Salmons  "  had  sworn  to  wilful 
lies  ;'*  thereby  meaning,  as  Salmons  alleges  in  declaration, 
to  charge  him  of  being  guilty  "  of  wilful  and  corrupt  perju- 
ry.'* Defendant  Tait,  by  his  plea  of  justification,  admitted 
that  he  spoke  the  words  complained  of,  and  that  he  intended 
the  meaning  which  the  plaintiff  imputes  to  them. 

Upon  the  trial,  the  plaintiff  moved  to  strike  out  s«o  much  of 
the  plea  as  relates  to  so  much  of  the  evidence  of  the  plaintiff 
in  the  Trespass  case,  as  relates  t  >  the  sow  and  his  interest  in 
the  stock  of  hogs,  as  not  being  material  or  applicable  to  any 
matter  in  question  at  issue  in  the  suit  between  William  B. 
Nelms  and  Edmund  B.  Tait.  He  also  objected  to  any  testi- 
thnony  concerning  this  statement  made  by  him  upon  his  ex- 
amination, and  as  to  the  truth  or  falsehood  of  these  state- 
ments ;  all  of  which  were  overruled  by  the  Court ;  and 
Ae  Jury  were  instructed,  that  if  they  believed  that  Salmons 
ih  his  evidence,  wilfully,  knowingly,  absolutely  and  falsely 
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made  the  three  allegations  set  forth  in  the  defendant's  plea, 
or  either  of  them,  as  to  the  number  of  panels  of  fence  on 
Nelms*  side  of  the  line ;  the  injury  done  to  the  sow,  or  his 
w^nt  of  interest  in  the  stock  of  hogs,  then  Tait  had  sustain* 
od  his  defence,  and  Salmons  was  not  entitled  to  recover. 

The  jury  found  a  verdict  for  the  defendant,  and  the  plain* 
tiff  moved  for  a  New  Trial,  on  the  following  grounds,  to-wit : 

1.  The  Court  erred  in  refusing  to  strike  out  that  part  of 
the  defendant's  plea  relating  to  the  sow,  and  the  interest  of 
plaintiff  in  the  stock  of  hogs,  when  it  appeared  from  an  inspec- 
tion of  the  record  of  the  Trespass  case  of  Nelms  vs.  Tait, 
that  there  was  nothing  therein  concerning  said  sow  or  stock 
of  hogs. 

2.  In  admitting  evidence  of  the  statements  of  plaintiff  re- 
specting the  sow  and  stock  of  hogs. 

3.  In  charging  the  Jury  that  if  they  believed  from  the  evi- 
dence, that  the  plaintiff  Salmons,  wasawiiness  in  the  case  of 
Nelms  V8.  Tait,  and  made  upon  oath,  wilfully,  knowingly,  ab- 
solutely and  falsely,  the  three  allegations  set  forth  in  the  de- 
fendant's plea,  or  either  of  them,  then  Tait  has  made  out  his 
defence,  and  the  plaintiff  is  not  entitled  to  recover. 

There  were  four  other  grounds  relating  to  the  testimony 
which  were  not  relied  upon  in  the  argument,  and  which  we 
deem  it  unnecessary  to  notice. 

The  Court  refused  to  grant  a  New  Trial,  and  the  defendant 
excepted. 

The  defendant  charged  the  plaintiff  with  "  swearing  to  lies," 
which  the  plaintiff  alleges  meant  to  impute  to  him  perjury. 
If  Salmons  swore  falsely  as  to  the  sow,  and  to  his  interest  in 
the  stock  of  hogs,  as  well  as  to  the  quantity  of  fence  on 
Nelms'  side  of  the  line,  did  he  "  swear  to  lies?''  Most  assur- 
edly. If  on  the  other  hand,  the  words  spoken  impute  perju- 
ry to  the  plaintiff,  and  he  testifies  wilfully,  knowingly,  abso- 
lutely and  falsely  as  to  the  fence,  is  he  not  guilty  of  perjury  ? 
There  can  be,  we  apprehend,  no  doubt  of  it.  In  either  view 
of  the  matter  therefore,  we  think  the  case  is  with  the  defen- 
dant. The  2  George  11  c,  25,  inacts  that  it  shall  be  felony 
to  steal  any  bank-notes  ;  and  it  has  been  determined  that  the 
offence  is  complete  by  stealing  one-bank  note.  Nassers  case^ 
Leach,  Cr.  1.  If  then  to  charge  a  witness  with  swearing  to 
three  lies,  and  one  of  the  charges  is  sustained,  and  is  material  to 
the  issue  in  the  case  in  which  he  testified,  you  have  justified 
the  plea  in  imputing  to  him  perjury. 
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But  altogether  apart  from  this  view  of  the  case,  the  tead- 
mony  of  Salmons  in  the  case  of  Nelms  V8.  Tait,  as  to  the  in- 
jary  done  to  the  sow,  and  which  seems  to  have  been  admitted' 
without  objection,  must  have  contributed  to  aggravate  tbe 
damages  found  in  that  case,  and  therefore  was  material.  Tht 
other  portion  of  it  which  denied  he  had  any  interest  in  the  hogs, 
was  equally  important  as  aflFecting  his  credibility,  and  if  ne 
swore  falsely,  knowingly,  upon  either  of  these  points,  he  wai* 
guilty  of  perjury. 

Consequently,  our  conclusion  is,  the  rulings  of  the  Court' 
were  right  throughout,  and  that  the  judgment  be  affirmed. 

JUDGMENT. 

Whereupon  it  is  considered  and  adjudged  by  the  Court  that 
the  judgment  of  the  Court  below  be  affirmed. 
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LAWSON  v8.  POWELL. 

The  declarations,  admi.s.Hions  and  promises  made  by  an  Executor  or  Adminis- 
trator, after  being  clothed  with  hi.s  fiduciary  character,  are  admissabie 
against  the  Estate  in  any  suit  by  or  against  the  Representative  in  that  char- 
acter. 

Assumpsit  in  Burke  Superior  Court.  Decision  made  by 
Judge  Holt  at  the  May  Term,  1860. 

Robert  R.  Lawson  brought  an  action  of  Assumpsit,  in 
Burke  Superior  Court,  against  Green  B.  Powell,  as  the  Ex- 
ecutor of  Zilpha  Tomlin,  to  recover  the  amount  of  an  ac- 
count due  from  the  testatrix  in  her  life  time,  and  when  the 
case  was  called  for  trial  at  the  May  Term,  1859,  the  plain- 
tiff proposed  to  read  the  answers  of  Wilson  0.  Davis,  to 
interrogatories  taken  by  commission,  and  duly  returned  into 
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Court,  in  which  the  witness,  Davis,  testified  :  That  he  was 
present  at  the  oflSce  of  Alexander  McKenzie,  in  Waynesbo- 
rough,  on  the  3d  day  of  February,  1857,  when  the  plaintiff 
and  defendant  came  in  together,  and  requested  McKenzie 
to  enter  some  credits  upon  an  account  which  the  plaintiff 
held  against  Zilpha  Tomlin,  upon  whose  estate  witness  un- 
derstood the  defendant  to  be  the  representative.  McKenzie 
did  enter  the  credits  on  the  account,  as  requested  by  the 
parties,  and  in  their  presence,  and  the  defendant  then  and 
there  said,  in  the  presence  of  McKenzie,  plaintiff  and  wit- 
ness, that  he  would  settle  the  balance  with  McKenzie,  (the 
Attorney  of  the  plaintiff,)  and  that  he,  the  defendant,  had 
some  claims  against  the  plaintiff,  and,  perhaps,  a  claim 
against  McKenzie,  which  the  parties  all  agreed  should  ba 
received  in  payment  of  said  balance  as  far  as  they  would  go; 
and  McKenzie  was  instructed  to  make  the  settlement  and 
receive  the  claims  in  payment,  as  aforesaid,  at  any  time  the 
defendant  would  come  down. 

This  testimony  was  objected  to  by  counsel  for  the  defend- 
ant, on  the  ground :  "That  the  Executor  could  not  bind  the 
Estate  of  his  testator  by  an  admission  or  promise/' 

The  presiding  Judge  sustained  the  objection,  and  repelled 
the  testimony ;  Avhereupon  the  plaintiff  took  a  non-suit  with 
leave  to  move  to  set  aside  the  non-suit,  and  reinstate  the 
case. 

An  order  was  taken,  by  consent,  that  the  motion  be  heard 
and  decided  in  vacation.  The  hearing  of  the  motion  was 
postponed  from  time  to  time,  by  consent,  until  the  May 
Term,  1860,  when  the  motion  was  overruled  by  the  presiding 
Judge. 

The  decision  of  the  Judge,  refusing  to  set  aside  the  non- 
suit and  reinstate  the  case,  constitutes  the  error  assigned  in 
this  case. 

John  K.  Jackson,  for  the  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

Was  the  Court  right  in  rejecting  the  testimony  of  Wilson 
O.   Davis,  who  was  examined  by  commission  to  prove  the 
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admissions  and  promises  of  Green  B.  Powell,  Executor  of 
Zilpha  Tomlio,  deceased,  of  the  indebtedness  of  his  testator 
to  the  plaintiff? 

In  Sample^  Admr  vs.  Lipscomb,  Admr^  18  (7a.  Rep. 
687,  it  was  held  by  this  Court,  that  Administrators  or  Execu- 
tors, plaintiffs  in  an  action,  were  bound  by  their  acknowledg- 
ments in  relation  to  the  subject-matter  of  tlie  suit,  and  that 
if  the  Estate  they  represented  was  injured  by  these  admis- 
nions,  they  were  answerable  therefor  ;  but  that  third  persons 
must  be  protected  in  acting  upon  them.  True,  the  suit  in 
that  case  was  instituted  by  the  Administrator ;  but,  in  prin- 
ciple, it  can  make  no  difference  whether  the  acknowledg- 
ments were  made  by  the  plaintiff  or  defendant.  In  Fenuel 
V9.  Oraj/y  21  Pickering^  248,  the  Court  say  and  decide,  that 
the  declarations  of  an  Executor  or  Administrator  are  admis- 
sible against  him,  in  any  suit  by  or  against  him  in  that  char- 
acter.    See  also  16  Johns,  211 ;  4  Cowen  49;  5  Wend  668. 

It  is  now  received  as  undisputed  Law,  that  declaration8| 
admissions  and  promises  of  a  Trustee,  after  he  is  clothed 
with  his  fiduciary  character,  will  take  a  case  out  of  the  Stat- 
ute of  Limitations  ;  and  that  such  acknowledgments  are  suf- 
ficient to  establish  the  original  demand  against  the  Estate. 
1  Greenleaf  on  Ev.  §  176,  and  the  cases  there  cited  in  the 
notes.     lOM  Edition. 

JUDGMENT. 

Whereupon,  it  is  adjudged  by  the  Court,  that  the  judg- 
ment of  the  Court  below  be  reversed  upon  this  ground : 
We  think  the  Court  erred  in  rejecting  the  depositions  of 
Wilson  0.  Davis,  a**  to  the  admissions  and  promises  of  Pow- 
ell, as  Executor  of  Tomlin,  and  consequently  adjudge,  that 
the  non-suit  be  set  aside  and  the  case  reinstated. 
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HARDWICK  &  SMITH  vt.  WHITFIELD. 

In  a  claim  ca4«e,  an  entry  that  a  prevlou*  levy  was  dismissed,  by  order  of  the 
Plaintifi*.  autficiently  accounts  for  the  levy.  The  entry  might  require  voiiu; 
rxpianaiion  iu  a  contetit  between  a  third  person  as  a  security,  (or  instance, 
and  the  PlaintiflT  in  Fi.  Fo. 

Levy  and  Claim  in  Washington  Superior  Court.  Decis- 
ion made  by  Judge  Holt,  at  the  December  adjourned  Term, 
1860. 

Sundry  writs  of  fieri  facias,  issued  from  a  Justice's  Court 
of  Washington  County,  against  one  James  D.  Paradise, 
some  in  favor  of  Thomas  W.  Hardwick,  and  some  in  favor 
of  Samuel  Smith,  and  some  in  favor  of  other  persons,  were 
levied  on  four  hundred  acres  of  land  in  the  county  of  Wash- 
ington, as  the  property  of  said  Paradise.  Miles  Whitfield 
interposed  a  claim  to  the  land. 

It  was  recited,  both  in  the  claim  affidavit  and  claim  bond, 
that  the  land  had  been  levied  on  "  by  virtue  of  sundry  Ji. 
/a«.,  in  favor  of  Thomas  W.  Uardwick,  Samuel  Smith  and 
others  ;"  and  it  was  stipulated  in  the  condition  of  the  bond, 
that  the  same  was  to  be  void,  "  should  the  said  Miles  Whit- 
field pay,  to  said  plaintiffs  in  execution,  all  damages  which 
the  Jury,  on  the  trial  of  the  right  of  property,  may  assess 
against  him,  in  case  it  should  appear  that  said  claim  was 
made  for  the  pu-pose  of  delay." 

When  the  levy  and  claim  were  returned  to  the  said  Supe- 
rior Court,  an  issue  was  made  up  between  the  ^^  plainttff^B 
in  execution"  and  the  claimant. 

At  the  March  Term,  1859,  the  case  came  up  for  trial, 
when  the  counsel  for  the  plaintifis  ofiered  in  evidence  four 
fi.  fas  y  issued  f  ora  the  Justice's  Court  of  the  92d  District, 
G.  M  ,  of  Washington  County,  in  favor  of  Thomas  Uard- 
wick, on  each  of  which  fi,  fas,  the  following  entries  appeared, 
to  wit : 

"  No  property  to  be  found  by  me,  whereon  to  levy  the 
within^. /a.;  this  July  10  h,  1854. 

''A.  P.  FORT,  Constable." 

"  Levied  the  within  fi.  fa,  on  the  crop,  and  road-wagon, 
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one  Tockaway,  one  yoke  of  oxen,  of  John  D.  Paradise ;  An- 
gust  18th,  1854.  fa,. 

"ISHAM  X!   WHITE,  Constable." 

mark. 

''  Levy  on  the  rockaway,  road-wagon  and  crop  dismissed 
by  order  of  the  plaintiff;  August  18th,  1854. 

his 

"ISHAM  X!   WHITE,  Constable." 

mark. 

"Levied  the  within /./a.  on  one  set  of  gin  gear,  one  yoke 
of  oxen,  one  rockaway,  as  the  property  of  John  D.  Para- 
dise; this  the  21st  Sept.,  1854. 

"A.  P.  FORT,  Constable." 

^^  The  gin  gear  said  not  to  be  subject ;  the  oxen  claimed 
hj  Allen  Jackson  ;  the  rockaway  claimed  by  James  Rogers ; 
this  October  7th,  1854,  and  levy  dismissed  by  order  of  the 
plaintiff,  7th  Oct.,  1857.  A.  P.  FORT,  Constable." 

"Levied  the  within /./a.  on  four  hundred  acres,  more  or 
of  land,  adjoining  Thomas  W.  Harris,  D.  G.  Moye, 
Isaac  Tanner  and  others,  property  of  John  D.  Paradise ; 
proDerty  pointed  out  by  plaintiff ;  this  August  8th,  1855. 

"A.  P.  FORT,  Constable." 

The  fi.  fas.  were  objected  to  by  counsel  for  the  claimant, 
on  the  ground  that  the  entries  on  them  raised  a  presumption 
of  payment.  The  presiding  Judge  sustained  the  objection, 
and  repelled  the^./a«. 

Counsel  for  the  plaintiffs  in  fi,  fa.  then  proposed  to  prove 
by  A.  P.  Fort,  the  Constable  who  made  most  of  the  entries, 
and  by  William  G.  Bryan,  the  presiding  Magistrate  of  the 
Oonrt  from  which  the  fi.  fas.  issued,  and  at  the  time  they 
were  issued,  that  no  claim,  in  the  form  of  an  affidavit  and 
bond,  had  ever  been  made  to  the  property,  mentioned  in  the 
entries*  on  the  fi.  fas.^  as  having  been  claimed  by  Jackson 
and  Rogers  ;  and  that  said  levies  were  dismissed  by  order  of 
the  plaintiff,  because  it  was  notorious  that  the  property  levied 
on  was  not  the  property  of  Paradise,  but  was  the  property 
af  others  who  were  present,  ready  to  interpose  formal  claims, 
ia  the  legal  and  technical  sense  of  the  term  ;  and  to  explain 
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how  said  levies  come  to  be  dismissed,  and  to  show  that  the 
dismissal  of  said  levies  was  not,  in  law,  a  satisfaction  of  the 

The  presiding  Judge  repelled  the  testimony,  upon  the 
ground  that  such  evidence  would  permit  the  witnesses  to 
'  contradict  and  falsify  the  record ;  that  the  witnesses  were 
not  competent  to  prove  how  a  claim  in  the  Justice's  Court 
was  disposed  of,  but  that  there  should  be  a  record  of  the 
Justice's  Court  to  show  that  a  claim  case  had  been  tried  by 
a  Jury  impannelled  for  that  purpose,  or  regularly  dismissea. 

Plaintiffs'  counsel  then  offered  in  evidence,  the  fi.  fas.  in 
favor  of  Samuel   Smith,  which  were  also  levied  on  the  land, 
and  on  which  there  was  no  other  entry  except  a  return  of 
^^ nulla  bonay*'  by  A.  P.   Fort,  Constable,  dated  16th  May,  , 
1855. 

Upon  objection  being  made  to  said/. /cw.,  they  were  re- 
pelled by  the  presiding  Judge,  on  the  ground,  that  the  plain- 
tiffs could  not  proceed  with  the  fi.  fas,  in  favor  of  SmiA, 
under  this  claim,  notwithstanding  both  plaintiffs  were  named. 

Under  these  rulings  of  the  presiding  Judge,  the  case  was 
dismissed;  whereupon,  counsel  for  the  plaintiffs  in  fi.fa. 
immediately  moved  to  reinstate  the  case,  on  the  ground,  thil 
the  Court  erred  in  the  various  decisions  before  stated. 

The  Court  overruled  the  motion,  and  refused  to  reinstate 
the  case,  and  said  decisions  and  rulings  arc  all  alleged  to  be 
erroneous,  and  a  reversal  of  the  judgment  asked. 

B.  D.  Evans  for  the  plaintiffs  in  error. 

No  appearance  for  the  defendant  in  error. 

J5y  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

Was  the  Court  wrong  in  refusing  to  allow  the  plaintiffs  in 
fi.fa,  to  explain  bv  the  Magistrate  and  Constable  the  entries 
on  the  executions  r  , 

This  being  a  contest  between  the  judgment  creditors  and 
claimant,  no  explanation  was  necessary.  The  entries  thein- 
selves  suflSciently  account  for  the  levies.  Were  the  judg- 
ment debtor,  or  a  security  complaining  of  being  injured  bj 
the  act  of  the  officer,  the  case  might  be  different.  Bat  it 
would  be  a  hard  rule,  and  one  productive  of  no  compensa- 
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ting  benefit,  which  will  not  allow  the  plaintiff  to  discontinue 
m  levy,  which  he  is  convinced  was  wrongfully  or  inadvertent- 
ly made,  and  which  must  result  in  disappointment  and  defeat. 

The  presiding  Judge  acted  upon  the  supposition,  that  a 
levj  had  been  made,  and  a  claim  interposed  by  affidavit  and 
bond,  and  returned  to  Court  in  terms  of  the  Law.  Hence, 
he  ruled  that  to  allow  the  officers  to  prove  to  the  contrary, 
would  be  "to  falsify  the  record.'*  Where  is  there  any  record 
evidence  of  such  a  proceeding  ?  The  entry  of  the  Consta- 
ble is  not  a  record,  so  as  to  import  absolute  verity.  But  we 
are  not  aware  of  any  principle  of  Law  which  forbids  a  mis- 
take in  a  record  to  be  corrected.  If  this  were  so,  how  many 
jadgments  of  this  and  every  other  Court,  authorizing  ver- 
dicts, judgments,  and  all  other  proceedings  of  Courts  of 
Record  to  be  amended,  were  erroneously  rendered. 

But  the  fact  was,  no  formal  claim  was  put  in.  The  parties 
were  present,  asserting  their  rights  to  the  property ;  and 
the  plaintiffs  being  satisfied  that  it  could  not  be  made  sub- 
ject, directed  the  levy  to  be  dismissed.  And  this,  the  evi- 
dence which  was  rejected  was  intended  to  establish. 

According  to  the  practice  of  most  of  the  circuits.  Smith's 
JLfa.j  to  which  the  objections  taken  to  Hardwick's  did  not 
apply,  might  have  proceeded.  We  understand  the  rule  is 
different  in  the  Middle  District,  and,  we  must  say,  more  con- 
formable to  Law.  X^  include  all  the  executions  in  one 
claim  is  convenient,  but  can  hardly  be  justified  upon  the  an- 
alogies of  the  Law. 

JUDGMENT. 

Whereupon,  it  is  adjudged  by  the  Court,  that  the  Court 
below  be  reversed  upon  the  ground  that  the  Court  erred  in 
dismissing  the  case. 
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FLOYD  M.  WALLACE. 

1.  Where  the  object  of  a  cross-examinatloD  is  to  show  bias  or  iDterest  so  mt  to 
impeach  the  witness,  great  latitude  ought  to  be  allowed  by  the  Court,  and 
questions  if  answered  in  the  nflirmative  that  might  tend  in  that  way,  is  not 
objectionable. 

2.  It  !s  competent  to  put  in  evidence  outside  statements  of  a  witness  for  the 
purpose  of  impeaching  him,  a  proper  foundation  first  being  laid  for  their  In- 
troduction 

8.  An  order  of  the  Court  of  Ordinary,  granting  leave  to  defendant  to  sell  the 
timber  for  which  the  suit  is  brought,  is  admissible  as  eridence  on  the  trial  of 
the  suit. 

4.  Admissions  by  the  administrator,  admissible  to  charge  the  assets  of  intertate 
in  his  hands. 

5.  If  a  contract  be  made  with  one  in  his  individual  right,  and  on  bis  own  seea- 
rlty,such  person  is  alone  liable  on  that  contract,  although  a  partnership  exist- 
ed, that  recovered  the  entire  benetlt  of  the  contract  of  which  such  coutnct- 
ing  party  was  a  member. 

Complaint,  in  Burke  Superior  Court.  Tried  before  Judge 
Holt,  at  the  May  Term,  1859. 

Andrew  Floyd  brought  suit  in  Burke  Superior  Court, 
against  Simeon  Wallace,  as  administrator  of  Isaiab  Sapp,  de- 
ceased, to  recover  a  sum  of  money  alleged  to  be  due  to  Floyd, 
from  Sapp  in  his  life-time,  for  one  hiAidred  and  thirty-three 
thousand  feet  of  timber,  at  one  dollar  and  seventy-five  cents 
per  thousand  feet. 

On  the  trial  of  the  case  in  the  Court  below,  the  following 
testimony  was  adduced,  to  wit : 

Evidence  for  the  Plaintiff. 

William  B.  Hargroves  testified  :  That  in  the  year  1854,  as 
the  authorized  agent  of  Isaiah  Sapp,  he  made  a  contract  with 
the  plaintiff  Andrew  Floyd,  by  which  Sapp  was  to  give  Flovd 
one  dollar  and  seventy-five  cents  per  thousand  feet,* for  the 
timber  which  Sapp  might  cut  on  the  land  of  Floyd,  in  the 
county  of  Scriven  ;  that  pursuant  to  this  contract,  and  after 
Sapp  had  been  informed  of,  and  ratified  the  contract,  the 
witness  as  Sapp*s  Agent,  cut  on  the  said  lands  of  Floyd,  one 
hundred  and  thirty-three  thousand  feet  of  good  timber ;  that 
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witness  was  not  Sapp's  partner  in  the  timber  thus  cat ;  wit- 
ness hired  a  negro  boy,  by  the  name  of  Nelson,  from  one  Mr. 
Ashe,  and  gave  his  notes  for  the  hire ;  Sapp's  name  was  sign- 
ed to  the  notes  by  his  son  Seaborn,  who  was  directed  to  sign 
them  by  his  mother ;  witness  docs  not  know  whether  Sapp 
ever  ratified  the  act  of  his  son  in  signing  his  name  to  the  notes; 
witness  and  Seaborn  Sapp  were  minors  at  the  time ;  witness . 
carried  the  boy  Nelson  with  him  to  aid  in  catting  the  timber ; 
two  of  Sapp*s  hands  and  the  boy  Nelson  cut  steadily  for 
about  seventeen  weeks,  and  another  of  Sapp's  hands  worked 
•  one  week  ;  witness  superintended  the  timber  cutting  as  Sapp's 
Agent,  and  w»d  not  his  partner. 

Henry  Hargroves  testified :  That  Sapp  wanted  him  to  fur- 
nish provisions  to  William  B.  Hargrove  and  the  negroes  who 
were  cutting  timber  for  him  in  Scriven  County,  in  1864  ;  wit- 
ness asked  Sapp  who  was  to  be  responsible  for  the  contracts 
of  William  B.  Hargroves  in  hiring  negroes,  buying  timber, 
&c.,  as  said  William  B.  Hargroves  was  a  minor,  to  which 
t^app  replied,  that  he  Sapp  was  to  pay  these  contracts ;  Sapp 
further  told  the  witness,  that  he  had  authorized  the  said  Wil- 
liam B.  Hargroves  to  buy  timber  from  Floyd ;  with  these  as- 
surances, the  witness  agreed  to,  and  did  furnish  provisions  as 
desired  by  Sapp. 

Evidence  for  the  Defendant. 

James  Oglesby  testified :  That  William  B.  Hargroves  cut  tim- 
ber on  Floyd's  land  in  Scriven  County,  in  the  year  1854,  and 
told  witness  that  he  had  a  claim  on  the  timber,  and  repeatedly 
told  him  that  he,  Hargrove  and  Sapp,  were  partners  in  get- 
ting the  timber;  that  at  the  request  of  Floyd,  and  in  his  pres- 
ence, witness  counted  and  measured  the  sticks  of  timber,  of 
which  there  were  70  or  80  sticks,  averaging  800  feet  to  the 
stick,  and  the  witness  is  sure  there  was  no  more ;  the  sticks 
were  marked  as  timber  getters  mark  their  timber,  and  not  in 
the  name  of  Sapp ;  witness  cannot  write  or  read  writing ;  he 
knows  figures  but  cannot  make  a  calculation ;  he  can  tell  the 
QQmber  of  feet  in  a  stick  of  timber  fifty  feet  long  and  twelye 
ncbes  wide,  to-wit :  600  feet ;  he  cannot  tell  the  number  of 
!eet  in  a  stick  of  timber  twenty  feet  lone  and  ten  inches  wide ; 
fitness  did  not  make  any  calculation  of  the  quantity  of  tim- 
>6r  cot  on  Floyd's  lancf,  but  simply  judged  that  the  sticks 
45 
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arera^ed  about  eight  hundred  feet;  witness  counted  and 
measured  all  the  sticks,  both  burnt  and  unburnt ;  the 
timber  had  been  twice  burnt  before  measuring,  and  some  of 
it  was  badly  burned ;  Floyd  wrote  down  a  memorandum  of 
the  measurement;  witness  lives  in  Scriven  county,  and  was 
sent  for  or  brought  to  Court  by  the  defendant,  who  is  to  pay 
his  expenses,  and  pay  him  for  his  time,  the  amount  not  agreed 
on. 

Counsel  for  the  plaintiflF  then  proposed  to  prove  by  one 
Henry  Hargrove,  that  after  Sapp's  death,  the  timber  cut  in 
Scriven  county,  was  advertized  for  sale  by  Wallace  as  admin- 
istrator ;  that  Wallace  in  passing  from  Burke  to  Scriven  coun- 
ty, said  he  had  obtained  an  order  from  the  Ordinary  to  sell 
tne  timber,  and  was  then  going  down  to  sell  it,  and  that  aa 
he  returned,  again,  he  told  said  Henry  Hargroves  that  he 
had  sold  it. 

Upon  objection  being  made  to  this  testimony,  the  Court  ex- 
cluded the  same,  on  the  ground  that  neither  the  acts  or  say- 
ings of  Wallace,  as  administrator,  could  bind  the  estate  of 
Sapp. 

Counsel  for  the  plaintiflF  also  oflFered  in  evidence,  a  certified 
copy  of  an  order  from  the  Court  of  Ordinary  of  Burke  coun- 
ty, in  the  following  words,  that  is  to  say  : 

*'  Upon  the  application  of  Simeon  Wallace,  administrator, 
pendente  lite,  of  Isaiah  Sapp,  deceased,  and  by  consent :  It  is 
ordered  that  ho  have  leave  to  sell  the  stock  of  sheep  belong- 
ing to  said  estate ;  certain  timber  in  Scriven  county  ;  and  that 
he  have  leave  to  hire  out  the  negro  men  slaves,  such  as  he 
may  deem  to  the  interest  of  said  estate. 

*•  May  Term,  1855." 

Upon  objection  made,  this  order  was  also  excluded  by  the 
Court,  on  the  ground  that  the  acts  of  Wallace  could  not  bind 
Sapp*s  estate. 

The  case  being  submitted  to  the  Jury,  they  returned  a  ver- 
dict in  favor  of  the  defendant. 

Counsel  for  the  plaintiflF  then  moved  for  a  new  trial  of  said 
case  on  the  gounds  following,  that  is  to  say : 

1st.  Because  the  Court  erred  in  permitting  defendant's 
counsel  to  ask  William  B.  Hargroves,  one  of  plaintiflTs  wit- 
nesses, on  cross-exnmination,  and  for  the  purpose  of  impeach- 
ing him,  "  if  he  did  not  tell  one  James  Oglesby,  of  Scriven 
connty,  that  he  (HargrovesJ  had  hired  a  negro  man  named 
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Nel8on,  from  Ashe,  for  the  year  1854,  for  the  purpose  of  cuN 
ting  timber  V"  Counsel  for  the  plaintiff  objecting  to  such  a 
question,  on  the  ground  that  the  statement,  if  made,  was  ir- 
relevant. 

2d.  Because  the  Court  erred  in  permitting  defendant^ 
counsel,  in  the  cross-examination  of  the  said  William  B.  Ilar- 
groves,  to  ask  him,  "if  he  did  not  hire  said  negro  from  Ashe, 
and  give  his  note  with  Isaiah  Sapp  as  security  for  the  hire : 
and  if  he  was  not  sued  on  said  notes,  and  judgment  obtained, 
fi.fas.  issued  against  him  and  SappV"  (the  notes  and  fi.  fas. 
being  exhibited  to  the  witness.)  Counsel  for  phiin tiff  object- 
ing to  the  evidence,  on  the  ground  that  the  same  was  irrele- 
vant and  improper,  with  a  view  to  impeach  the  witness  ;  and 
on  the  further  ground,  that  it  did  not  appear  that  these  facts 
were  known  to  pla in tift' either  before  or  after  the  s:ik*  of  the 
timber  to  Sapp. 

3d.  Because  the  Court  erred  in  permitting  counsel  to  intro- 
duce as  evidence,  the  sayings  of  William  B.  Ilargroves  to 
Oglesby  '*  about  his  partnership  with  Sapp  in  the  purchase  of, 
and  cutting  the  timber."  Counsel  for  plaintiff  objecting  to 
such  sayings  on  the  ground  that  they  were  not  legal  evidence 
against  the  plaintiff. 

4th.  Because  the  Court  erred  in  repelling  the  order  of  the 
Court  of  Ordinary,  and  the  acts  arid  sayings  of  defendant 
offered  by  plaintiffs  counsel  as  herein  before  stated. 

6th.  Because  the  verdict  is  contrary  to  Law. 

6th.  Because  the  verdict  is  decidedly  against  the  weight  of 
OTidence. 

7th.  Because  the  Court  erred  in  charging  the  Jury,  ''that 
if  they  believed  that  Hargrovcs  and  Sapp  were  partners  in 
cutting  the  timber,  the  plaintiff  could  not  recover.'* 

At  the  November  Term,  1860,  the  presiding  Judge  over- 
ruled  the  motion  and  refused  the  New  Trial,  which  refusal  is 
the  error  complained  of. 

Jones  &  Sturqis,  for  plaintiff  in  error. 

Bbnnett,  by  Jackson,  for  defendant  in  error. 

By  the  Court, — Lyon,  J.,  delivering  the  opinion. 

1.  The  object  of  the  questions  propounded  to  the  witness, 
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Hargroves,  by  counsel  for  defendant,  the  objections  to  which 
form  the  first  and  Second  grounds  of  the  motion  for  New 
Trial,  was  to  elicit  facts  that  would  show  the  bias  or  interest 
of  the  witness  against  the  defendant,  or  in  favor  of  the  plain- 
tiff, and  thus  to  disqualify  or  discredit  the  witness  before  the 
Jury ;  for  this  purpose,  great  latitude  ought  to  be  allowed  by 
the  Court,  especially  as,  after  every  thing  is  out,  it  is  for  the 
Jury  to  believe  the  witness  or  not,  as  they  may  be  convinced, 
and  as  the  answers,  if  in  the  affirmative,  might  have  a  ten- 
dency in  that  way,  we  cannot  say  they  were  improperly  al- 
lowed. 

2.  Although  it  was  not  competent  to  use  the  statements  of 
the  witness,  Hargrove,  as  original  evidence  against  the  right 
of  plaintiff  to  recover,  still  it  was  competent  to  put  those 
statements  in  evidence  for  the  purpose  of  impeaching  the 
plaintiff's  witness,  Hargroves ;  a  proper  foundation  first  hav- 
ing been  laid  for  the  introduction  of  such  declarations. 

8.  The  order  of  the  Court  of  Ordinary  of  Burke  County,  au- 
thorizing defendant  as  administrator  of  Isaiah  Sapp,  deceased, 
to  sell  the  timber  in  Scriven  County,  cut  by  intestate  in  his 
life-time,  from  the  land  of  plaintiff,  ought  to  have  been  ad- 
mitted by  the  Court  as  evidence,  for  it  served  two  purposes. 
First,  to  showjthat  the  estate  of  intestate  received  the  benefit 
of  the  timber,  which  was  the  foundation  of  the  suit.  Second- 
ly, it  would  have  a  tendency  to  negative  a  partnership  be- 
tween the  intestate  and  the  witness,  Hargrove,  in  the  timber. 
If  such  a  partnership  existed,  Hargrove,  as  survivor,  would 
have  been  entitled  to  the  timber,  for  the  purpose  of  paying 
d^bts,  &c.  Hence  the  exclusion  by  the  Court  of  that  order 
was  error. 

4.  The  acts  and  admissions  of  the  administrator  ought  to 
have  been  admitted  by  the  Court  as  evidence  against  him  in 
favor  of  the  plaintiff.  See  Sample  vs.  Lipscomb,  18  Geo.  678 ; 
Griffin  vs.  Inferior  Court,  17  Geo.  96 ;  Lawson  vs.  Powell^ 
decided  at  this  Term. 

o.  If  it  is  true,  as  testified  by  William  B.  Hargrove  and 
Henry  Hargrove,  that  this  timber  was  cut  on  the  land  of  the 
plaintiff,  upon  the  special  contract  with  the  plaintiff,  that  de- 
fendant's intestate  would  pay  him,  the  plaintiff,  for  it,  at  the 
price  agreed  upon  ;  then  the  plaintiff  is  entitled  to  recover  of 
the  defendant,  whether  there  was  a  partnership  between  Sapp, 
the  intestate,  and  Hargroves,  the  witness,  injthe  timber  or  not, 
for  that  is  the  contract,  and  to  hold  otherwise  is  to  vary  the 
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eontract  without  the  assent  of  Sapp  or  the  plaintiff.  The  rule 
<m  this  subject,  as  well  settled  is  tnis :  if  a  credit  is  given  to 
one  member  of  a  firm  on  his  own  security  only,  it  does  not 
become  a  partnership  debt,  although  the  partnership  received 
the  full  benefit  of  the  transaction.  Buchier  vs.  Lee^  8  Oeo, 
292;  Logan  vs.  Bond,  13  Geo.  176;  Story  on  Part.  §  139; 
Welker  vs.  Wallace,  decided  at  Atlanta,  Sept.  Term,  1860. 
It  follows  that  the  charge  of  the  Court  to  the  Jury,  as  stated 
in  the  seventh  ground  of  the  motion  for  a  New  Trial,  that  "if 
they  believed  Hargroves  and  Sapp  were  partners  in  cutting 
timber,  plaintiff  could  not  recover,*'  as  applied  to  the  facts  of 
this  case,  was  erroneous.  A  new  trial  mu  t  be  allowed  on 
the  fourth  and  seventh  grounds  of  the  motion. 

JUDGMENT. 

Whereupon  it  is  adjudged  by  the  Court,  that  the Judgmeni 
of  the  Court  below  be  reversed  on  the  ground  :  1.  In  exclud- 
ing from  the  Jury  the  Order  of  the  Court  of  Ordinary,  grant- 
ing leave  to  defendant  to  sell  certain  cut  timber,  in  Scriven 
County,  and  the  acts  and  admissions  of  defendant,  that  he 
wms  going  to,  and  had  sold  the  timber.  2.  In  charging  the 
Jury,  as  the  law  of  this  case,  "  that  if  they  believed  Har- 
grove and  Sapp  were  partners  in  cutting  the  timber,  the 
pkintiff  could  not  recover.*' 

The  Court  should  have  charged  the  Jury,  upon  the  facts  of 
this  case,  ^^  that  if  the  contract  was  made  with  the  intestate 
Sl^pp,  and  the  credit  extended  to  him  by  plaintiff,  and  not  to 
the  firm,  that  then  the  estate  of  Sapp  was  alone  liable  for 
this  debt,  notwithstanding  there  might  have  been  a  partner- 
ship between  Hargrove  and  Sapp  in  this  timber.'* 
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1.  A  |H*r«on  Jyiog  intestate,  and  icavinpr,  an  his  sole  heir  at  law,  an  inhnx 
vhiltl,  no  collateral  relative  of  that  child  has  a  legal  right,  by  reavon  of  aucfc 
reiatiori^tkip.  to  adniiuititration  on  the  K^tate  of  the  inteMate.  The  legal  rif  bt 
in  in  tliu  intiani. 

*i.  In  a  conteKi  lor  adniiniMtration  in  ouch  a  case  between  two  collateral  kiot- 
men  of  the  infant,  liclore  the  Superior  Court,  on  appeal  from  the  Ordinary, 
a  jud^Mitent  of  the  Superior  Court  between  the  »nme  partiea  in  a  contest  (or 
ihe  guardiiintihip  of  the  iiilniit,  awarding  the  guardian^hip  to  one  of  them, 
i*.  admis>nl)le  as  evidence,  to  aid  the  Jury  in  the  proper  exercis^e  of  their 
dirti  rction,  and  it  is  not  error  in  the  Court  to  charse  the  Jury,  that  they 
vbould  coni'idrr  that  judgment  in  making  iheir  verdict. 

X  Such  a  ncord  being  ollercd  in  evidence,  it  i*  not  error  in  the  Court  to  refute 
an  opplicution  of  coun;<cl  objecting  to  \\h  admission,  to  suspend  the  caoae 
on  inul.  and  allow  bini  time  to  except  to  the  judgment  oflered  in  evidence, 
and  obtain  a  .ttipercedeas,  with  a  view  to  ittf  exclusion  aa  evidence. 

■I.  Whether  in  >uch  a  case,  the  granting  of  a  Jtiijp^rrei/rait  vrouid  render  the 
judgment  superceded,  inadmiMJ^able  ai*  evidence  ?     Query. 

Application  for  Letters  of  Administration  in  Burke  Su- 
perior Court.  Tried  before  his  Honor  Judge  Holt,  at  the 
November  Term,  18G0. 

Everett  Tindall,  of  the  county  of  Burke,  died  intestate, 
and  Simeon  Warnock  applied  for  letters  of  administration 
on  his  estate. 

To  this  application  a  caveat  was  filed  by  Green  G.  Wat- 
.son,  on  the  grounds  following,  that  is  to  say : 

Ist.  Because  the  applicant  has  no  interest  whatever  in 
said  estate,  nor  is  he  the  next  heir  to  the  deceased. 

2d.  Because  the  caveator  has  an  interest  in  said  estate, 
and  an  interest  in  behalf  of  his  children — the  caveator  be- 
ing the  maternal  uncle  of  Martha  Lourania  Tindall,  the 
only  child  of  the  deceased. 

8d.  Because  said  applicant  is  not  a  fit  and  proper  person 
for  said  administration,  from  want  of  ability,  on  account  of 
ignorance  to  conduct  said  administration. 

4th.  Because  said  applicant  is  a  creditor  of  said  estate. 

Upon  the  trial  of  the  issue  in  the  Court  of  Ordinary,  said 
Court  gave  judgment  in  favor  of  Simeon  Warnock,  and  pass- 
ed an  order  appointing  him  administrator  of  said  deceased. 
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From  this  judgment  the  caveator  entered  an  appeal  to  the 
Superior  Court  of  Burke  County. 

Upon  the  trial  of  said  case  on  the  appeal,  the  applicant^ 
Warnock,  offered  in  evidence  the  original  papers  of  file  id 
aaid  Superior  Court,  in  a  case  between  the  same  parties,  be- 
ing a  contest  for  the  Guardianship  of  Martha  Lourania 
Tindall,  a  minor  child  of  the  deceased,  which  papers  showed 
the  fact  that  a  judgment  was  rendered  in  said  contest  as  fol- 
lows, to  wit:  "  Whereupon,  it  is  considered  that  the  appli- 
cant, Simeon  Warnock,  be  appointed  Gruardian  of  the  said 
Martha  Lourania  Tindall ;  that  the  Ordinary  do  issue  let- 
ters of  guardianship  accordingly,  and  that  the  applicant  do 
recover  of  the  caveator  the  sum  of  dollars,  costB 

of  this  proceeding,  and  defendant  in  mercy,"  &c.  The  pa- 
pers also  showed  that  the  said  judgment  was  rendered  at 
the  May  Term,  1860,  of  said  Superior  Court,  and  that  a 
motion  for  a  new  trial  had  been  made,  which  motion  had  not 
been  disposed  of  until  the  22d  day  of  November,  ISiiO, 
when  the  presiding  Judge  rendered  his  decision  thereon, 
overruling  the  motion  and  refusing  the  new  trial. 

Counsel  for  the  caveator  objected  to  this  testimony  on  the 
grounds : 

1st.  Because  there  was  no  final  order  or  judgment  of  the 
Court  of  Ordinary  in  said  case,  said  Court  of  Ordinary  be- 
ing the  Court  of  original  jurisdiction. 

2d.  Because  the  testimony  was  irrelevant. 

The  objection  was  overruled  and  the  testimony,  to  which 
the  caveator  excepted. 

Counsel  for  caveator  then  stated  to  the  Court,  that  he 
was  preparing  a  bill  of  exceptions  to  the  decision  of  the 
Court,  refusing  said  new  trial;  that  he  designed  superseding 
aaid  judgment  by  bond  and  security,  according  to  Law, 
and  thus  avoid  the  effect  of  saidjudgment  as  evidence  against 
the  caveator  ;  that  it  would  require  but  a  short  time  to  com- 
plete the  bill  of  exceptions,  and  asked  the  Court  to  give  him 
time  to  finish  and  tender  said  bill  of  exceptions. 

This  request  was  refused,  and  the  caveator  excepted. 

The  evidence  on  the  trial  further  showed  :  That  Warnock 
was  the  cousin  of  deceased,  and  that  Watson  was  the  bro- 
Aer-in-law  of  the  deceased,  and  the  uncle  of  the  said  Mar- 
tha Lourania  Tindall ;  that  said  Martha  Lourania  was  the 
only  child  left  by  deceased,  and  that  he  left  no  wife,  no  pa- 
rents, brother  or  sister,  surviving  him. 
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The  presiding  Judge  charged  the  Jury:  ^^That  if  the 
foregoing  were  the  facts  of  the  case,  neither  party  had  a 
tegal  right  to  the  administration,  and  that  the  appointment 
•was  Ter J  much  in  the  discretion  of  the  Jury  ;  that  in  deter- 
noing  who  should  have  the  administration,  the  Jury  mi^t ' 
insider  the  fiduciary  relation  of  Wamock  to  the  minor,  in 
Miom,  if  of  age,  the  legal  right  to  the  administration  would 
t«8t,  as  a  fact  to  influence  their  decision/' 
.   To  this  charge  the  caveator  excepted. 

The  Jury  rendered  a  verdict  in  favor  of  the  applicant^ 
Wamock. 

The  decisions  of  the  Court,  admitting  the  papers  touching 
the  contest  for  the  guardianship  in  evidence,  and  refusing  to 
•Uow  time  to  complete  and  tender  the  bill  of  exceptions,  and 
giving  the  charge  aforesaid,  are  the  errors  complained  of  in 
this  case. 

John  K.  Jackson,  for  the  plaintiff  in  error. 

Jones  &  Sturgis  ;  Shewmake,  for  defendant  in  error. 

By  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

The  exception  to  the  judgment  of  the  Court  below,  admit- 
ting in  evidence  a  record  of  the  Court,  in  a  contest  for  the 
guardianship  of  the  sole  heir  of  intestate,  (a  minor,)  be- 
tween the  same  parties,  showing  that  the  guardianship  had 
been  awarded  to  defendant  in  error,  will  be  postponed  to  the 
oonsideration  of  the  exception  to  the  charge  of  the  Court. 

This  charge  contains  two  legal  propositions :  Ist.  That 
jieither  party  had  a  legal  right  to  the  administration,  and 
that  the  grant  of  it  rested  very  much  in  the  discretion  of 
the  Jury.  2d.  That  '^in  determining  who  of  the  two  should 
have  the  administration,  the  Jury  might  consider  the  fidu- 
4Biary  relation  of  the  defendant  in  error  (as  guardian)  to  the 
minor,  in  whom,  if  of  age,  the  legal  right  to  the  administra* 
tion  would  vest,  as  a  fact  to  influence  their  decision.' ' 

The  plaintifi*  in  error  caveated  the  application  of  the  de- 
fendant upon  the  ground,  (among  others,)  that  the  applicant 
had  no  interest  in  the  estate,  and  that  the  caveator  had  an 
interest  therein,  and  an  interest  in  behalf  of  his  children— 
'*  caveator  being  the  maternal   uncle  of  Martha   Lonraoii 
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Tindall,  the  only  child  of  deceased/'  This  averment  shows 
that  the  entire  interest  in  the  estate  of  the  intestate,  (be- 
yond that  of  creditors,  who  are  wholly  without  this  issue,) 
is  in  Martha  L.  Tindall.  The  interest  set  up  by  caveator 
for  himself,  and  in  behalf  of  his  children,  is  an  interest  in 
the  estate  of  Martha  L.  Tindall,  as  her  heirs  presumptive. 
But  this  is  not  the  interest  to  which  the  Law  looks,  in  deter- 
mining who  is  entitled  to  the  administration  of  an  intestate's 
estate.  It  looks  only  to  interest  in  that  estate.  The  lan- 
guage of  our  Statute  is:  ^^The  same  rules  shall  obtain  in 
granting  administration  on  intestate's  estates,  as  were  be- 
forementioned  for  the  distribution  thereof."  OobVs  Digest^ 
806. 

This  rule  entitles  the  next  of  kin  to  the  administration. 
Where  there  is  (as  in  this  case)  but  one  such,  that  one  is 
entitled  to  the  administration.  The  first  proposition  of  the 
Court,  therefore,  was  correct. 

This  Court,  in  the  case  of  Scranton  and  others  vs.  Demerey 
•  6th  Geo.y  100,  in  considering  the  question  whether  adminis- 
tration might  be  granted  on  the  estate  of  a  free  person  of 
color,  and  to  whom  granted,  holds  this  language:  "We 
place  them  on  the  same  footing  with  infants  in  regard  to 
administration.  If  an  infant  be  next  of  kindred  to  the  de- 
eeaeed  intestate,  and  thus  entitled  to  the  administration,  it 
will  be  granted  to  his  guardian,  durante  minore  cptate*^ — citing 
IbC  Williams  Exors^  295*  Although  this  question  did  not 
come  directly  before  the  Court,  in  that  case,  the  dictum 
qaoted  can  hardly  be  considered  obiter :  first,  because  upon 
it  the  Court's  judgment  was  made  to  turn  ;  secondly,  the 
dietnm  itself  is  fortified  by  authority  cited.  If  this  be  Law, 
and  we  think  it  is,  at  least  to  the  extent  of  making  a  prima 
facie  case  in  favor  of  the  guardian,  there  was  no  error  in  the 
second  proposition  embraced  in  the  charge. 

The  exception  to  the  ruling  of  the  Court,  admitting  the 
record  evidence  of  a  grant  of  guardianship  to  the  applicant 
for  administrator,  is  based  upon  two  grounds :  First,  that  it 
was  irrelevant  to  the  issue ;  secondly,  that  the  record  showed 
no  judgment  of  the  Court  of  original  jurisdiction,  which 
Ooort,  alone,  could  grant  letters  of  guardianship. 

Our  ruling  upon  the  charge  of  the  Court,  disposes  of  the 
first  ground  taken  in  support  of  this  exception. 

If  the  Jury  were  correctly  charged,  that  in  determining 
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to  whom  they  would  grant  administration,  they  might  oon- 
aider  the  relation  of  guardian  and  ward  existing  between  the 
applicant  and  the  sole  and  infant  heir  of  the  Intestate,  evi- 
dence showing  that  such  relation  did  exist,  was  certainly 
relevant  to  the  issue. 

The  record  ofiered  and  received  in  evidence,  showed  a  case 
initiated  in  the  Court  of  Ordinary,  the  judgment  of  that 
Court,  an  appeal  therefrom  to  the  Superior  Court,  and  the 
judgment  of  the  latter,  awarding  guardianship  to  the  appli- 
cant for  administration,  in  the  case  then  before  the  Court. 
It  is  true,  that  the  Superior  Court  had  only  appellate  juris- 
diction in  the  case  presented  by  the  record ;  and  it  is  equal- 
ly true,  that,  as  an  appellate  tribunal,  it  could  not  issue  let- 
ters of  guardianship  to  the  successful  contestant.  But  upon 
the  sole  question  involved,  viz  :  to  whom  guardianship  should 
be  granted  ?  the  judgment  of  the  Superior  Court  was  con- 
clusive. That  Court  had  the  power  to  issue  its  mandate  to 
the  Court  of  Ordinary,  to  confer  the  guardianship  upon 
Warnock,  (the  present  plaintiff  in  error,)  and  to  compel  obe-* 
dience  to  that  mandate.  Findlay^  Admr^  ^c.  vs.  WhUmirt 
et  aL,  15  Geo.,  334. 

For  many  purposes,  this  judgment  of  the  Superior  Court 
would  not  have  availed  the  plaintiff  in  error,  as  e.  g.  where 
it  became  necessary  to  sustain  a  right  of  action  as  guardian. 
In  such  and  like  cases,  he  must  go  further  and  put  in  evi- 
dence, or  make  profert  of  his  letters  of  guardianship.  But 
in  a  contest  between  A.  and  B.  for  the  administration  of  the 
estate  of  an  intestate,  whose  sole  heir  was  an  infant,  a  rec- 
ord, showing  the  judgment  of  a  Court  of  final  jurisdiction, 
in  a  contest  between  the  same  parties  for  the  guardianship 
of  that  infant,  is  evidence,  because  it  establishes  a  rights  the 
existence  of  which  is  a  circumstance  proper  for  the  consider- 
ation of  the  Jury,  in  the  case  on  trial.  The  only  remaining 
exception  is,  to  the  refusal  of  the  Court  to  suspend  the  case 
on  trial,  and  allow  counsel  for  the  caveator  time  to  file  a  bill 
of  exceptions  to  a  decision  of  the  Court  previously  rendered, 
overruling  a  motion  for  a  new  trial,  in  the  case  (the  contest 
for  guardianship)  the  record  of  which  was  then  offered  a$ 
evidence  in  this  case — counsel  stating  that  it  was  their  inten- 
tion to  file  such  bill  of  exceptions,  and  to  give  bond  and  se- 
curity, in  terms  of  the  Law,  and  thus  supercede  and  avoid 
the  effect  of  the  judgment  so  offered  in  evidence. 
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Either  the  filing  of  a  bill  of  exceptions,  and  giving  bond 
and  security,  as  proposed,  would  have  subtracted  from  the 
record  in  question  its  quality  of  legal  evidence,  or  it  i¥Ould 
not. 

If  it  would,  how  stands  the  question  ?  Here  w^as  a  record 
oflTerod  as  evidence  to  a  Jury  in  a  cause  submitted  to  them, 
and  in  progress^  which  is  determined  to  be  legal  evidence  ; 
but  the  Court  is  asked  to  suspend  the  cause  actually  on  trial, 
and  entertain  an  application  to  avoid,  or  vacate,  the  judg- 
ment rendered  in  another  cause,  for  the  avowed  purpose  of 
excluding  it  as  evidence  in  the  particular  case  before  the 
Court.  If  there  be  cither  reason  or  precedent  for  such  a 
practice,  neither  is  known  to  us. 

If  the  ifupercedeas  proposed  to  be  obtained  would  not 
have  divested  the  record  in  question  of  its  quality  as  evi- 
dence, there  would  be,  if  possible,  less  reason  to  grant  the 
motion.  We  incline  to  think  that  would  not  have  been  the 
effect  of  the  supercedeas.  We  think  the  filing  of  a  bill  of 
exceptions  to  a  judgment  of  the  Superior  Court,  suspends 
further  progress  in  that  cause,  until  the  judgment  of  this 
Court ;  it  does  not  vacate  the  suspended  judgment.  That 
can  only  be  done  by  judgment  of  this  Court  upon  the  bill  of 
exceptions.  But  we  do  not  decide  this  point.  We  affirm 
the  judgment  of  the  Court  below. 

JUDGMENT. 

Whereupon,  it  is  adjudged  by  the  Court,  that  the  judg- 
ment of  the  Court  below  be  aflirmed. 
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D'ANTIGNAC  vs.   THE  CITY  COUNCIL  OF 
AUGUSTA. 

I.  la  rx  parte  proceeding,  under  »peciiil  atithoriiy,  grrat  •lrii*toe»i»  i.^  re- 
quired. 

'2.  In  proceediDKS  under  Statute  authority,  whereby  a  man  may  lie  deprived 
of  hi8  property,  the  Statute  mu8t  be  »triclly  pursued.  Compliance  with  all 
its  prerequitiite»  must  be  »bown. 

3.  Under  an  Ordinance  of  a  iiiuaicipal  corporation,  providing  lor  the  collection . 
of  taxes,  in  the  following  words:  ''  It  shall  be  the  duty  of  the  collector  and 
treasurer  to  give  notice,  in  one  or  more  of  the  Gazettes  of  the  city,  and  to 
call  at  ieai<t  once  at  the  house  of  each  person  taxed,  to  demand  the  taxes: 
and  unless  said  taxes  be  paid  within  two  months  from  the  date  of  said  iio> 
tice,  it  shall  be  his  duty  to  make  a  return  of  such  defaulters  to  the  City 
Council,  and  thereupon  exeeutiotis  thaU  isxite  against  the  goods  or  per»oa#  iM 
auch  defaulters."  And  further :  ^-  At  the  regular  time  lor  returning  defaollers 
on  the  Digest,  the  collector  and  treasurer  shall  become  liable  forihe  amouai. 
of  the  Digest,  aAer  deducting  the  sum  for  which  defaulters  are  l.ahle;  mmI 
be  shall  be  liable  for  the  amount  of  nil  executions,  not  satisfied,  which  loaj 
remain  in  his  hands,  at  the  expiration  of  his  term  of  service,  unless  he  shall 
within  ten  days  thereafter  deliver  them  to  the  Clerk  of  Council.*'  IleU, 
that  a  call  at  the  house  of  the  tax-payer  to  demand  his  taxes,  and  a  retuni 
of  him  as  a  defaulter,  are  prerequisites  to  the  issue  of  executioa;  and  that 
the  former  must  be  made  within  two  months  after  notice  in  tbe  Gaxette,  aad 
the  latter  witt;in  the  said  collector's  term  of  oiiice,  to  authorize  tbe  issue  ol 
execution  as  provided  in  the  Ordinance. 

In  Equity,  and  motion  to  dissolve  injunction  in  Richmond 
Superior  Court.  Decided  by  Judge  Holt  at  the  October 
adjourned  Term,  1860. 

William  M.  D'Antignac  exhibited  his  bill  in  Equity 
against  the  City  Council  of  Augusta,  and  Foster  Blodget, 
in  which  the  following  charges  and  allegations  of  fact  are 
embodied,  that  is  to  say  : 

In  the  year  1843,  a  business  partnership  which  had  before 
that  time  existed  between  the  complainant  and  one  John 
Hill,  was  dissolved ;  and  the  settlement  then  had  of  the 
business  of  said  partnership,  showed  an  indebtedness,  by 
Hill,  to  the  complainant,  of  about  eight  thousand  dollars. 
Hill  being  wholly  unable  to  cancel  said  indebtedness,  the 
complainant  had  to  grant  him  indulgence,  with  the  hope 
that,  in  after  years,  Hill  could  and  would  pay  it  off  in  small 
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sums.  Hill  was  elected  Treasurer  and  Collector  of  Taxes 
of  the  city  of  Augaata,  by  the  City  Council,  which  office 
yielded  a  considerable  profit  and  salary  to  the  incumbent. 
Hill  agreed  with  complainant,  that  he  would,  out  of  his  sal- 
ary, pay  the  taxes  due  by  the  complainant  to  said  city,  so 
long  as  he  held  said  office.  Pursuant  to  said  agreement  and 
contract,  and  in  fulfillment  of  the  same,  Hill  did  settle  and 
p»y  the  taxes  due  by  the  complainant  to  said  city,  for  the 
years  1846,  1847,  1848  and  1849,  of  which  he  gave  the 
complainant  a  written  certificate,  which  is  made  an  exhibit 
to  the  bill.  Upon  application  for  a  similar  certificate  of  the 
payment  of  the  taxes  due  for  subsequent  years,  Hill  assured 
the  complainant  that  he  had  made,  or  would  make,  arrange- 
ment to  pay  and  account  for  such  taxes,  and  would  at  a  fu- 
ture time  furnish  the  certificate,  which  assurance  led  to  a 
postponement,  from  time  to  time,  of  the  obtainment  of  any 
written  evidence  of  the  payment  of  such  taxes,  until  Hill 
died  without  giving  it.  The  following  are  copies  of  certain 
Sections  of  the  general  Ordinance  of  the  city  of  Augusta, 
which  were  in  force  during  the  years  1850,  1851,  1852, 
1858,  1864,  1855  and  1856,  to  wit : 

Sec.  103.  There  shall  be  an  officer  known  as  the  Collector 
and  Treasurer  of  the  city  of  Augusta,  who  shall  be  elected 
by  the  City  Council,  by  ballot,  on  the  second  Saturday  in 
January,  or  at  the  first  meeting  thereafter,  in  every  year, 
who  shall  hold  his  office  until  his  successor  is  appointed  and 
qualified,  unless  sooner  removed  by  Council,  and  who  shall 
be  allowed  such  salary  as  the  City  Council  may  agree  on,  as 
a  full  compensation  for  his  services ;  except  such  fees  as  are 
hereinafter  particularly  mentioned.  He  shall  give  bond 
with  two  or  more  approved  securities,  for  the  faithful  dis- 
charge of  his  duties,  in  the  sum  of  twenty  thousand  dollars. 

S^.  104.  The  Collector  and  Treasurer  shall  receive  all 
moneys  collected  by  the  other  officers  of  Council  on  account 
of  the  corporation,  and  shall  pay  all  demands  by  order  of 
ConnciU  and  keep  a  regular  account  of  all  moneys  by  him 
reeeived  and  paid,  which  account  shall  be  presented  to  Coun- 
cil at  their  monthly  meetings.  All  moneys  received  by  him 
on  aecount  of  the  corporation,  shall  be  immediately  deposit- 
ed in  one  of  the  banks  of  this  city,  in  the  name  of  the  City 
Oonninl)  and  he  shall,  at  every  regular  meeting  of  Council, 
nnd  at  all  times  when  required  by  the  same,  exhibit  his 
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bank-book  settled  up  to  the  preceding  day.  No  money  be- 
longing to  the  City  Council  shall  be  drawn  from  the  bank, 
except  by  a  check,  signed  by  the  Collector  and  Treasurer. 

Sec.  105.  The  Collector  and  Treasurer  shall  collect  all 
taxes  due  to  the  city,  unless  the  collection  thereof  is  other- 
wise provided  for.  It  shall  be  the  duty  of  said  Collector 
and  Treasurer  to  give  notice,  in  one  or  more  of  the  gazettes 
of  the  city,  and  to  call  at  least  once  at  the  house  of  each 
person  taxed,  to  demand  the  taxes,  and  unless  said  taxes  be 
paid  within  two  months  from  the  date  of  said  notice,  it  shall 
be  his  du'y  to  make  a  return  of  such  defaulters  to  the  City 
Council,  and  thereupon  executions  shall  issue  against  the  goods 
or  person  of  such  defaulters,  for  the  amount  of  his,  her  or 
their  taxes,  with  the  addition  of  ten  per  cent.  The  Collect- 
or and  Treasurer  shall,  at  all  times,  have  the  privilege  of 
obtaining  executions  against  any  individual  or  individuals, 
when  he  has  good  reason  to  believe  that  such  person  or  per- 
sons are  about  to  leave  the  city,  and  there  is  danger  of  losing 
the  whole  or  some  part  of  the  taxes  due  by  such  person  or 
person. 

Sec.  107.  At  the  regular  time  for  returning  defaulters  on 
the  digest,  the  Collector  and  Treasurer  shall  become  liable 
for  the  amount  of  the  digest,  after  deducting  the  same  for 
which  defaulters  are  returned,  and  he  shall  become  liable  for 
the  amount  of  all  executions  issued  at  the  expiration  of  the 
period  in  which,  by  regular  course  of  Law,  they  might  have 
been  satisfied,  unless  he  show  sufficient  cause  why  satisfac- 
tion has  not  been  obtained  ;  and  he  shall  be  liable  for  the 
amount  of  all  executions  not  sati^ified,  which  may  remain  in 
his  hands  at  the  expiration  of  his  term  of  service,  unless  ho 
shall  within  ten  days  thereafter  deliver  them  to  the  city 
council. 

Sec.  108.  Whenever  it  shall  appear  that  the  Collector  and 
Treasurer  has  received  money  on  account  of  the  corporation, 
or  has  become  liable  for  it  under  this  Ordinance,  if  he  does 
not  within  ten  days,  deposit  the  same  in  bank,  or  pay  it  to 
his  successor,  as  the  case  may  require,  an  execution  shall 
issue  immediately  for  such  sums  against  him  and  his  securi- 
ties. In  case  the  Collector  and  Treasurer  shall  fail  to  make 
a  settlement,  and  pay  over  tho  moneys  by  him  collected,  ac- 
cording to  the  provisions  of  this  Ordinance,  the  Mayor,  or 
Chairman  of  Council,  if  the  Mayor  be  absent^  shall  order 
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ezeoation  to  issue  against  him  and  his  securities  for  the 
amount  which  he  is  in  arrears,  directed  to  the  Marshal  of 
said  city,  who  is  hereby  required  to  levy  the  same  immedi- 
ately on  so  much  of  the  goods  and  chattels,  lands  and  tene- 
ments of  such  Collector  and  Treasurer,  and  his  securities, 
as  shall  be  sufficient  to  discharge  the  said  arrearages  and 
costs,  giving  such  notice  of  the  sale  thereof  as  the  Laws  of 
the  State  require  of  Sheriffs  taking  property  under  execu- 
tion in  similar  cases,  and  shall  be  allowed  the  same  fees  for 
services  performed  by  him  under  this  Ordinance  as  are  al- 
lowed to  Sheriffs  for  similar  services. 

The  following  are  copies  of  certain  sections  of  the  general 
Ordinance  of  the  city  of  Augusta,  which  were  of  force  du- 
ring the  years  1857,  1858  and  1859,  to  wit : 

Sec.  109.  Is  similar  to  Section  1 03,  hereinbefore  set  forth. 

Sec.  110.  Is  similar  to  Section  104,  hereinbefore  set  forth. 

Sec.  111.  The  Collector  and  Treasurer  shall  collect  all 
taxes  due  to  the  city,  unless  the  collection  thereof  is  other- 
wise provided  for.  It  shall  be  the  auty  of  the  said  Collect- 
or and  Treasurer  to  give  notice  in  one  or  more  of  the  Ga- 
settes  of  this  city,  and  all  persons  liable  for  city  taxes  shall 
be  required  personally,  or  by  agent,  to  pay  the  same  at  his 
office,  and  unless  said  taxes  are  paid  within  two  months  from 
the  (late  of  said  notice,  it  shall  be  his  duty  to  make  return 
of  such  defaulters  to  the  City  Council,  and  thereupon  execu- 
tions shall  issue  against  the  goods  or  person  of  such  default- 
ers, for  the  amount  of  their  taxes,  with  ten  per  cent.  The 
OoUector  and  Treasurer  shall  at  all  times  have  the  privilege 
of  obtaining  executions  against  any  individual  or  individuals, 
when  he  has  good  reason  to  believe  that  such  person  or  per- 
sons are  about  to  leave  the  city,  and  there  is  danger  of  los- 
ing the  whole  or  some  part  of  the  taxes  duo  by  such  person 
or  persons.  The  Collector  and  Treasurer  shall  be  required 
to  attend  at  his  office  daily,  (except  Sundays,)  from  9  o'clock, 
A.  M.,  until  1  o'clock,  P.  M.,  for  thirty  consecutive  days 
from  the  date  of  his  advertisement  in  the  city  papers,  giv- 
ing notice  that  the  digests  of  the  city  taxes  for  the  current 
jear  have  been  completed,  and  turned  over  to  him  for  collec- 
tion. After  that  time,  his  regular  office  hours  shall  be  from 
9  o'clock,  A.  M.,  to  1  o'clock,  P.  M.,  (except  Sundays.) 
Whenever  payment  of  any  such  taxes  shall  be  made  by  any 
or  persons  within  thirty  days  after  date  of  said  no- 
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ticc,  the  amoant  charged  against  him  or  them  on  the  digest 
shall  be  reduced  three  per  cent. 

Sec.  113.  Is  similar  to  Section  107,  hereinbefore  set  forth. 

Sec.  114.  Is  similar  to  Section  108,  hereinbefore  set  forth. 

Notwithstanding  the  stringent  requisitions  contained  in 
said  Sections  of  the  general  Ordinance  of  the  city  of  Au* 

fudta,  no  taxes  were  ever  demanded  from  the  complainant 
uring  the  years  aforesaid,  nor  was  he  returned  as  a  default- 
er during  either  of  those  years ;  nor  did  any  execution  issne 
against  Hill  and  his  securities,  for  his  failure  to  collect  said 
taxes,   due  from  the  complainant  to  said  city.     The  Chair- 
men of  the  Committee  on  Finaace,  who  were  members  of 
said  City  Council,  and  whose  especial  duty  it  was  to  examine 
and  report  upon  the  books  and  accounts  of  the  Treasurer 
and   Collector,  had  been  informed  of  the  arrangement  and 
contract  between  the  said  Hill  and  complainant,  and  had  al- 
lowed the  accounts  of  the  said  Hill  to  pass  without  objec- 
tion on  that  account,  and  without  requiring  any  demand  to 
be  made  upon  the  complainant  for  his  taxes,  or  any  proceed- 
iugs  to  be  instituted  for  the  collection  of  such  taxes,  as,  by 
the  Ordinance  of  said  city,  they  were  required  to  do,  if  they 
deemed  the  complainant  a  defaulter.     The  said  Hill  was 
elected  and  re-elected  to  said  oflSce,  during  the  years  afore- 
said, and  was  not  removed  by  said  City  Council,  during  said 
years,  for  any  default  or  failure  of  his  with  reference  to  the 
taxes  due  to  said  city  from  the  complainant.     In  view  of  aXL 
the  foregoing  facts,  and  of  the  course  pursued  by  the  said 
Council  towards  the  said  Hill,  and  toward  the  complainant, 
and  in  view  of  the  rigid  accountability  imposed  by  the  said 
Ordinance  on  the  Collector  and  Treasurer,  the  complainant 
believed,   and  had  a  right  to  believe,  that  the  City  Council 
were  aware  of  the  contract  aforesaid  between  said  Hill  and 
the  complainant,  and  that  said  Council  acquiesced  in  the 
same,  and  were  willing  to  look  to  said  Hill  for  the  payment 
of  the  taxes  due  by  complainant  to  said  city,  inasmuch  as 
no  proceedings  were  ever  taken  by  the  Council,  either  against 
said  Hill  or  complainant  for  a  failure  to  collect  or  pay  sudi 
taxes.     Thus  believing,   the  complainant  rested  easy,  and 
took  no  steps  to  secure  his  claim  against  Hill,  or  obtain  a 
receipt  for  his  taxes,  or  to  see  that  the  books  of  the  Collect- 
or and  Treasurer  showed  that  they  were  paid,  as  he  might 
and  would  have  done  under  other  circumstances.     But  WfWj 
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at  this  late  day,  the  complainant  finds  himself  disappointed 
in  his  said  reasonable  belief  and  expectation,  and,  since  the 
death  of  said  Hill,  is  informed  that  there  are  no  entries  on 
his  books  showing  any  payment  by  him  of  the  complainant's 
taxes,  since  the  year  1849,  and  said  City  Council  has  in- 
structed and  directed  Edward  Bustin,  Esq.,  the  present  Col- 
lector and  Treasurer  of  said  city,  to  issue  executions  against 
the  complainant  for  the  same,  which  instructions  the  said 
Bustin  has  obeyed,  by  issuing  against  the  complainant  ten 
executions  for  his  taxes  for  each  of  the  years,  1850,  1851, 
1862,  1853,  1864,  1856,  1856,  1857,  1858,  and  1859,  with 
ten  per  cent,  damages  for  failing  to  pay  the  same  at  the  time 
prescribed  by  the  111th  Section  of  the  general  Ordinance 
of  the  city  hereinbefore  set  forth.  The  aggregate  sum 
of  the  taxes  and  damages  for  which  said  executions  is- 
sued, amounts  to  more  than  twenty-six  hundred  dollars. 
Although  the  said  executions  purport  to  have  been  issued 
for  the  taxes  due  for  the  years  to  which  they  respective-  " 
ly  relate,  yet  they  were  all  issued  on,  and  bear  date,  the 
14th  of  February,  1860,  and  on  the  21st  day  of  the  same 
month  and  year,  said  executions  were  levied  by  said  Bustin, 
Collector  and  Treasurer,  on  a  house  and  lot  of  the  complain- 
ant, in  the  city  of  August*.  The  executions,  with  the  levy 
entered  thereon,  are  all  annexed  to  the  bill  as  exhibits.  Bus-  * 
tin  threatens  to,  and,  as  complainant  alleges,  will,  proceed 
to  sell  said  house  and  lot,  unless  arrested  in  his  course  by 
the  interposition  of  a  Court  of  Chancery.  Inasmuch  as  the 
provisions  of  said  city  Ordinance  have  not  been  pursued, 
nor  their  prescribed  requisites  complied  w^ith,  by  a  demand 
of  said  taxes  from  complainant,  and  a  return  of  him  to  the  ' 
Council  as  a  defaulter,  he  alleges  that  the^.  fas,  are  proceed- 
ing against  him  contrary  to  good  conscience  and  equity. 
Foster  Blodget  is  now  Mayor  of  the  city  of  Augusta,  and  a 
member  of  the  City  Council,  and  has  a  knowledge,  or  belief 
founded  on  facts,  which  are  material  to  the  case  made  by 
the  bill,  and  of  the  circumstances  alleged  therein,  and  com- 
plainant claims  his  answer  under  oath,  as  to  the  truth  of  the 
facts  so  alleged,  and  as  to  who  arc  the  agents,  officers  and 
members  of  said  corporation,  inasmuch  as  he  has  combined 
and  confederated  with  the  City  Council  to  injure  the  com-  ' 
plainant  in  the  premises.  '' 

Complainant  piays  by  his  bill  that  a  nubpeena  issue,  to ' 
46 
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oompel  the  City  Council  and  Foster  Blodget  to  answer  the 
bill  and  discover  the  facts ;  also,  that  an  injunction  issue  to 
restrain  the  collection  of  the  tax  fi.fas.,  and  that  he  have 
such  other  relief  as  his  case  calls  for. 

On  the  7th  of  April,  1860,  the  injunction  was  granted,  as 
prayed  for  by  the  bill. 

The  City  Council  of  Augusta  filed  their  answer  to  the  bill, 
in  which  they  admit  a  belief  that  a  business  partnership  ex- 
isted between  Hill  and  complainant,  and  that  it  terminated 
about  the  time  stated  in  the  bill,  but  as  to  how  the  accounts 
stood  between  them,  or  whether  Hill  owed  complainant  a 
large  or  any  balance,  they  know  nothing ;  that  Hill  was  in- 
solvent, and  so  continued  to  the  time  of  his  death ;  that  he 
was  elected  Collector  and  Treasurer  which  yielded  a  profit 
and  salary  as  stated ;  they  know  nothing  of  the  agreement 
for  Hill  to  pay  complainant's  taxes,  as  charged  in  the  bill, 
or  of  his  having  in  good  faith  paid  such  taxes  up  to  1849, 
in  fulfillment  of  the  agreement ;  they  know  nothing  of  the 
certificate  of  payment  being  furnished  to  complainant,  nor 
of  Hill's  assurance  that  other  certificates  of  payment  should 
be  given ;  all  they  know  on  that  subject  is :  that  up  to  1850 
complainant's  taxes  were  paid,  but  how,  by  whom,  and  under 
what  arrangement  they  were  paid,  the  defendants  do  not 
know,  as  the  fact  that  they  were  paid  was  the  only  matter 
that  concerned  them ;  the  defendants  admit  that  the  Ordi- 
nance of  city  of  Augusta  arc  correctly  set  forth  in  the  bill ; 
they  do  not  know  whether  Hill  ever  demanded  from  com- 
plainant the  taxes  he  was  due  to  the  city  of  Augusta,  and 
they  do  not  believe  that  Hill  ever  reported  or  returned  com- 
plainant as  a  defaulter  ;  for  if  such  had  been  done,  the  de- 
fendants would  have  proceeded  to  enforce  the  collection  of 
the  taxes.  No  proceedings  were  ever  instituted  against  Hill 
and  his  securities,  for  his  failure  to  pay  or  collect  the  taxes 
of  complainant ;  the  defendants  admit  that  Foster  Blodget 
and  Benjamin  Conley,  who  were  Chairmen  of  the  Finance 
Committee  of  the  City  Council,  were  told  by  Hill  that  he  had 
agreed  to  pay  complainant's  taxes,  but  information  of  the 
fact  was  never  communicated  to  the  City  Council,  nor  did  the 
Council  assent  to,  or  acquiesce  in,  such  agreement  or  arrange- 
ment ;  the  defendants  controvert  complainant's  right  to  as- 
sume or  believe  that  they  knew  of  the  alleged  arrangement 
between  him  and  Hill,  and  that  the  City  Council  acqaieeced 
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in  such  arrangement,  and  were  looking  to  Hill  instead  of 
complainant  for  his  city  taxes ;  they  insist,  that  if  all  the< 
allegations  in  complainant's  bill  were  true,  (but  which  they  do 
not  admit,)  it  was  his  duty  to  see  to  it  that  Hill  paid  the 
taxes,  as,  by  the  alleged  arrangement.  Hill  was  but  his 
agent,  and  if  his  own  agent  proved  faithless  to  the  trust  re- 
posed in  him,  it  neither  furnishes  a  cause  of  complaint 
against  the  defendant,  or  any  good  reason  why  complainant 
should  be  relieved  from  the  payment  of  taxes  which  he  owes 
the  city,  and  which  have  never  been  paid  ;  the  defendants 
deny  that  no  demand  was  made  upon  complainant  for  his 
taxes  before  said  executions  were  issued,  but  aver  that  a 
demand  was  formally,  and  in  strict  compliance  with  said 
Ordinance,  made  by  the  said  Edward  Bustin,  Collector  and 
Treasurer  of  said  city,  upon  said  complainant  for  said  taxes, 
and  that  upon  failure  to  pay  the  same,  he  was  presented  and 
returned  by  said  Bustin,  to  said  City  Council,  as  a  defaulter ; 
that  upon  said  demand  upon  the  complainant,  his  failure  to 
pay  the  taxes,  and  his  being  returned  as  a  defaulter,  and 
not  before,  the  proceedings  against  him  were  instituted  and 
the  fi.  fas.  issued  ;  the  defendants  admit  that  the  fi.  fas. 
were  issued,  dated  and  levied  at  the  time  and  in  the  manner 
set  forth  in  the  bill,  and  that  the  collection  of  the  sums  due 
in  said^.  fas,  would  have  been  enforced  but  for  the  injunc- 
tion issued  in  obedience  to  the  prayer  of  the  bill. 

Foster  Blodget  also  filed  his  answer  to  the  bill,  which  is 
substantially  the  same  as  that  of  the  City  Council,  with  the 
following  additions,  to  wit :  That  he  believes  no  execution 
was  ever  issued  against  complainant  until  after  the  death  of 
Hill ;  that  he  is  Mayor  of  the  city  of  Augusta,  a  citizen  of 
said  city,  and  a  member  of  said  corporation  ;  that  since 
Hill's  death  he  has  been  informed  by  complainant,  and  be- 
lieves it  to  be  true,  that  HilJ  at  some  time  did  say  to  com- 
plainant, that  he  was  growing  so  rich,  that  it  would  keep 
him  [Hill]  poor  all  his  life  to  pay  complainant's  taxes ;  that 
in  the  summer  of  1858,  Hill  did  inform  defendant,  that  when 
the  partnership  between  him  and  complainant  was  dissolved, 
that  he  owed  complainant  a  large  amount  of  money  which 
he  bad  no  means  of  paying,  and  that  he  had  made  an  ar- 
rangement with  complainant  to  pay  his  taxes  for  him  ;  the 
defendant  was  Chairman  of  the  Committee  on  Finance  at 
the  time  ;  the  defendant  also  believes,  from  the  information 
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of  said  Hill  and  Benjamin  Conlcy,  that  Hill  made  the  same 
atatcraent  to  Conley,  while  he  [Conley]  was  either  Mayor,  or 
Chairman  of  the  Committee  on  Finance,  but  at  what  time, 
or  under  what  circumstances,  the  defendant  does  not  know ; 
he  does  not  know  whether  this  information  was  ever  given  to 
any  other  member  or  officer  of  the  Council ;  he  believes,  that 
owing  to  this  arrangement  for  Hill  to  pay  complainant's 
taxes,  the  said  Hill  failed  to  demand  the  taxes  from  com- 
plainant, or  to  report  him  as  a  defaulter ;  and  he  also  be- 
lieves, ikat  but  for  such  arrangement,  which  he  believed  ex- 
isted, that  the  said  Chairman  of  the  Committee  on  Finance 
would  have  taken  steps  to  enforce  the  liability  of  said  Hill 
for  said  taxes,  under  the  Ordinance  of  said  city. 

Upon  the  coming  in  of  the  answers,  counsel  for  the  de- 
fendants moved  to  dissolve  the  injunction,  on  the  grounds : 

1st.  That  there  is  no  equity  in  the  bill. 

2d.  That  if  there  be  any  equity  in  the  bill,  the  facts  and 
circumstances  upon  which  it  is  based,  are  fully  denied  by  the 
answers  of  the  defendants. 

The  presiding  Judge  sustained  this  motion,  and  dissolved 
the  injunction,  and  this  decision  is  complained  of  as  error. 

Ebenezer  Starnes,  for  the  plaintiff  in  error. 

John  K.  Jackson,  for  the  defendants  in  error. 

Bf/  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

We  are  not  called  upon  in  this  case  to  pass  upon  the  va- 
lidity of  the  claim  which  defendants  in  error  are  seeking  to 
enforce  against  plaintiff,  nor  do  we  intend  so  to  do.  It  ap- 
pears from  the  record,  that  defendants  in  error,  (being  a 
municipal  corporation,  and  authorized  by  their  charter  to 
assess  against  the  inhabitants  of  the  city  of  Augusta,  taxes 
for  the  support  of  the  municipal  government,)  on  the  fourth 
day  of  February,  1860,  caused  ten  executions  to  be  issued 
by  their  Clerk,  against  the  plaintiff  in  error,  each  for  the 
tax  due  by  him  for  one  year,  and  all  covering  the  ten  yeuv 
from  the  year  1850  to  the  year  1859,  inclusive.  These  ex- 
ecutions were  not  issued  from  a  Court  of  record,  to  enforce 
a  judgment  obtained  either  at  Law  or  in  Equity,  in  a  suit 
inter  partes.     They  were  issued  by  authority  of  the  general 
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Ordinance  of  the  City  Council  of  Augusta,  providing  for  the 
collection  of  taxes  by  a  summary  pr«)ceeding  against  default- 
ers. The  proceeding  thus  authorized  is  exparte  summary, 
and  extraordinary,  in-so-far  as  it  departs  from  the  cou  se 
prescribed  by  the  general  law  of  the  land  for  the  collection 
of  debts.  The  legality  of  the  Ordinance  is  not  questioned ; 
it  has  been  treated  as  a  Statute,  both  in  the  pleadings  and 
in  the  argument.  These  executions  having  been  levied  upon 
certain  property  of  the  defendant,  he  filed  his  bill  in  chan- 
cery, alleging  that  they  had  not  been  issued  in  conformity 
with  the  Ordinance  in  question,  and  were,  therefore,  illegal ; 
and  praying  that  the  plaintiff  be  restrained  from  proceeding 
further  to  enforce  them.  The  injunction  was  granted,  in 
the  inception  of  this  case,  but  was,  upon  the  filing  of  the 
answer,  on  motion,  dissolved — the  Court  below  holding  that 
they  had  been  legally  issued,  and  this  judgment  is  assigned 
as  error. 

Our  first  inquiry  is  into  the  Law  of  the  case ;  and  this 
is  to  b«  found  in  those  sections  of  the  general  Ordinance  of 
City  Council  of  Augusta,  which  impose  upon  the  inhabitant 
the  duty  of  paying,  and  upon  the  Collector  and  Treasurer 
the  duty  of  collecting  taxes ;  and  which  define  the  status  of 
a  defaulting  tax-payer,  and  authorize  the  issue  of  execution 
against  him. 

During  the  years  from  1850  to  1856,  (both  included)  the 
Section  governing  this  case  was  the  105th,  and  is  in  these 
words  :  '•  The  Collector  and  Treasurer  shall  collect  all  taxes 
due   to  the  city,  unless  the  collection  thereof  is  otherwise 

K)yided  for.  It  shall  be  the  duty  of  the  Collector  and 
easurer  to  give  notice  in  one  or  more  of  the  Gazettes  of 
this  city,  and  to  call  at  least  once  at  the  house  of  each  person 
t€txedy  to  demand  the  taxes^  and  unless  such  taxes  he  paid 
within  three  months  from  the  date  of  said  notice^  it  shall  be 
his  dttty  to  make  a  return  of  such  defiulters  to  the  City  Coun- 
cilf  and  thereupon  executions  shall  issue  against  the  goods  or 
fer$on  of  such  defaulters,  for  the  amount  of  his,  her  or  their 
taxes,  with  the  addition  of  ten  per  cent,"  &c.  The  remain- 
ing portion  of  this  Section  is  omitted,  because  it  is  not  pre- 
tended that  it  is  applicable  to  this  case. 

In  the  year  1857,  upon  arevisal  of  the  general  Ordinance, 
Section  111  was  made  to  supercede  Section  105,  above  quo- 
ted ;  but  those  portions  of  both  Sections  immediately  appli- 
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cable  to  the  question  under  consideration,  are  identical,  with 
this  exception,  viz :  In  framing  the  111th  Section  of  the 
Ordinance  of  1857,  the  words — ^*and  to  call  at  least  once 
at  the  house  of  each  person  taxed,  to  demand  the  taxes" — 
which  are  found  in  the  105th  Section  of  the  pre-existing 
Ordinance,  are  omitted,  and  for  them  the  following  words 
are  substituted  :  ''And  all  persons  liable  for  city  taxes,  shall 
be  required  personally,  or  by  agent,  to  pay  the  same  at  his 
oflSce,'*  [the  oflBce  of  the  Collector  and  Treasurer.] 

A  new  rule  was  thus  introduced,  the  difference  being,  that 
previous  to  1857,  it  was  the  duty  of  the  Collector  and  Treas- 
urer to  call  upon  the  tax-payer  and  demand  his  taxes; 
whereas,  in  and  after  1857,  it  was  the  duty  of  the  tax-payer 
to  call  upon  the  Collector  and  Treasurer,  and  make  payment 
without  any  other  demand  than  the  notice  in  the  public  (h^ 
aettc.  In  view  of  this  change,  the  executions  we  are  con- 
sidering arrange  themselves  into  two  classes :  Ist,  those  is- 
sued for  taxes  due  prior  to ;  and  2d,  those  issued  for  taxes 
due  in  and  after  1867. 

Such  being  the  authority  given  the  Collector  and  Treas- 
urer of  the  city  of  Augusta  in  the  premises,  we  next  inquire 
what  is  the  general  or  public  Law  governing  the  exercise  of 
this  authority. 

The  following  propositions  may  be  regarded  as  Law,  set- 
tled by  repeated  adjudications  of  high  authority : 

1.  That  in  exparte  proceedings  of  this  kind,  under  special 
authority,  great  strictness  is  required. 

2.  That  in  proceedings  by  Statute  authority,  whereby  a 
man  may  be  deprived  of  his  property,  the  Statute  must  be 
strictly  pursued.  Compliance  with  all  its  prerequisites  must 
be  shown. 

Ronkendorf  V8,  Taylor  8  Lessee,  4  Peter* s  Reports^  359  ; 

Williams  vs.  Pet/ton,  4   Wheatons  Reports,  77;  Bloom  ts. 
Burdick,  I  HilVs  Reports,  141,  142;   Thacher  vs.  Powel,  6 

Whcatorij  119;  Jesse  vs.  Preston,  5  Grattau,    120;  Jaei- 
son  vs.  Shephard,  7  Cowen,  90,  91. 

In  all  of  these  cases  the  contest  was  between  a  purchaser 
at  a  public  sale,  professedly  in  pursuance  and  by  authority 
of  Statute  Law,  and  the  party  whose  property  was  thus  sold 
or  his  representatives  or  assigns.  In  all  of  them,  save 
Bloom  vs.  Burdick,  1  Hill,  the  sale  was  for  the  collection  of 
taxes  in  arrears. 
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They  are,  therefore,  directly  in  point ;  and  the  rule  of 
Law  recognized  in  each  might,  with  propriety,  if  necessary, 
be  more  rigidly  enforced  in  the  case  under  consideration,  for 
the  reason  that  the  parties  here  are  the  Government  assess- 
ing and  seeking  to  collect  taxes,  and  the  inhabitant  resisting 
their  collection. 

Applying,  then,  these  rules  of  Law  to  the  Ordinances  in 
question,  we  proceed  to  inquire  whether  the  tax  executions 
against  the  plaintiff  in  error  were  legally  issued  ? 

By  the  letter  of  those  Ordinances,  execution  was  author- 
ised to  be  issued  only  against  defaulting  tax-payers.  They 
require  that  payment  shall  be  made  to  the  Collector  and 
Treasurer,  but  that  execution,  upon  failure  to  pay,  shall  be 
issued  by  the  Clerk  of  Council.  To  make  this  act  of  the 
Clerk  legal,  there  are  three  indispensable  prerequisites: 
Ist,  that  the  Collector  shall  have  made  such  call  upon  the 
tax-payer  as  the  Ordinance  prescribes ;  2d,  that  the  tax- 
payer, after  such  call  made,  shall  have  failed  within  the  time 
designated  by  the  Ordinance  to  pay ;  3d,  that  the  Collector 
shall  have  reported  the  tax-payer  thus  failing,  to  the  City 
Council.  Anterior  to  the  year  1867,  to  make  the  call  upon 
the  tax-payer  a  full  compliance  with  the  Ordinance,  it  was 
necessary  that  the  Collector  publish  notice  in  one  or  more 
of  the  Gazettes  of  the  city,  and  "caZi  at  least  once  at  the 
house  of  each  person  taxed,  to  demand  the  taxes,**  and  to 
the  first  class  of  executions  this  provision  is  applicable.  It 
is  conceded  that  he  did  publish  notice  in  a  Gazette  of  the 
city,  but  it  does  not  appear  that  the  Collector  and  Treas- 
urer, in  any  one  of  the  years  from  1850  to  1856,  inclusive, 
did  "call  at  the  house  of  the  plaintiff  in  error  to  demand  his 
taxes."  The  complainant  in  his  bill  alleges  that  he  did  not. 
The  corporation,  by  attorney,  say  they  have  no  certain 
knowledge  whether  or  not  he  did.  Mayor  Blodget,  answer- 
ing upon  his  corporal  oath,  says  he  has  no  certain  knowledge, 
but  believes  the  Collector  did  not  make  such  call.  This  be- 
ing a  prerequisite,  must  appear  aflSrmatively.  In  Jackson 
vs.  Shcphard,  supra,  this  precise  question  was  made  and  so 
determined.  Here  there  was  one  prerequisite  not  complied 
with. 

It  is  further  conceded  that  the  Collector  for  those  years 
did  not,  in  any  one  of  them,  report  the  plaintiff  in  error  to 
the  City  Council,  as  a  defaulter.     This  is  another  prerequi- 


{112        .  SUPOfiME  COURT  OF  GSOBGIA. 

D'AotJgBac  vs.  The  City  Council  of  Augiitta. 

dute  not  complied  with.  The  tax-payer,  then,  not  having 
been  in  either  of  those  years  in  a  predicament  which  made 
him,  by  the  terms  of  the  Ordinance,  liable  to  be  reported  as 
a  defaulter,  and  not  having  been,  in  point  of  fact,  so  report- 
ed, the  Ordinance  conferred  no  authority  on  the  Clerk  to 
issue  executions. 

In  regard  to  the  second  class  of  executions,  those  issued 
severally  for  the  years  1857,  1858,  1859,  the  prerequisite 
of  a  call  and  demand  at  the  house  of  the  person  taxed  did 
not  obtain.  It  had  been  dispensed  with  by  an  amendatory 
ordinance.  But  the  amendatory  ordinance,  like  the  origi- 
jftal,  requires  that  he  shall  have  been  reported  by  the  Col- 
lector to  the  Coundl,  as  a  defaulter,  and  that  then  executions 
may  be  issued.  It  is  conceded,  that  the  plaintiff  in  error  was 
not,  in  either  of  the  three  years  last  mentioned,  so  reported. 
For  lack  of  this  prerequisite,  aloiie,  we  hold  that  the  execu- 
tions for  the  taxes  of  those  three  years  were  illegally  issued. 

It  is  insisted  by  the  defendants  in  error,  that  these  pre- 
requisites of  the  ordinances  in  question  were  complied  with, 
and  the  executions  legally  issued ;  and  so  the  Court  below 
held.  This  allegation  of  the  defendants  and  ruling  of  the 
Court  rest  upon  the  averment  in  defendant's  answer,  that 
in  the  year  1860,  Hill,  who  filled  the  office  of  Collector  and 
Treasurer  during  all  the  years  wherein  plaintiflF  in  error  is 
alleged  to  have  made  default,  having  died,  Edward  Bustin, 
his  successor,  made  demand  of  plaintiff  personally,  for  the 
taxes  of  all  those  years ;  and  upon  his  failing  to  pay,  re- 
ported him  to  the  City  Council  as  a  defaulter,  before  the  ex- 
ecutions were  issued. 

To  determine  whether  or  not  this  was  a  compliance  with 
the  prerequisites  of  those  ordinances,  we  must  look  a  little 
more  closely  into  them  to  ascertain  wkeii  the  demand  under 
the  first,  and  when  the  report  of  default  under  both,  must 
be  made.  The  one  hundred  and  fifth  Section,  (of  force  pre- 
viously to  1857,)  after  making  it  the  duty  of  the  Collector 
and  Treasurer  to  publish  notice,  and  to  call  and  demand  pay- 
ment, proceeds  in  immediate  connexion,  thus  :  "  And  unless 
said  taxes  be  paid  within  two  months  from  the  date  of  said 
notice^  it  shall  be  his  duty  to  make  return  of  such  default- 
ers,*' &c.  It  is  his  duty,  in  cases  of  default,  to  do  three 
things,  and  in  this  order :  To  give  ''notice^''  to  make  **<fo- 
mand^'*   to  make   ^^ return/'     The  tax-payer  is  entitled  to 
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notice  in  the  Gazette,  and  to  demand  at  his  house,  and  he  is 
allowed  two  months  within  which  to  pay,  not  after  demand 
at  his  house,  but  after  ''notice  *  in  the  Gazette.  He  is  en- 
titled to  ''demand,"  before  being  placed  in  default,  but  he 
is  required  to  pay  withai  two  months  after  notice  in  the  Ga- 
zette ;  therefore,  the  demand  must  be  made  within  two 
months  after  notice  in  the  Gazette. 

There  need  be  no  more  distinct  limitation  of  the  time 
within  which  demand,  as  a  prerequisite  to  the  issue  of  exe- 
cution, must  bo  made.  No  demand  was  made  in  any  one  of 
the  years,  anterior  to  1857,  upon  the  plaintiflf  in  error,  with- 
in such  time  and  the  after  demand  in  1860,  was  no  compl- 
iance with  the  ordinance. 

Regarding  the  time  within  which  defaulters  in  any  one 
year  must  be  returned,  there  is  little,  if  any,  less  certainty. 
Section  107  of  the  general  Ordinance,  existing  anterior  to 
1857,  and  Sec  ion  113  of  the  general  Ordinance,  as  revised 
and  amendeil  in  that  year,  are  precisely  the  same,  and,  in 
connection  with  those  Sections  already  considered,  furnish 
a  rule  for  determining,  with  sufficient  precision,  the  time 
within  which  defaulters  must  be  returned.  They  are  in  these 
words  :  ''  At  the  regular  time  for  returning  defaulters  on 
the  digest,  the  Collector  and  Treasurer  shall  become  liable 
for  the  amount  of  the  digest,  after  deducting  the  sum  for 
which  defaulters  are  returned,  and  he  shall  become  liable  for 
the  amount  of  all  executions  issued  at  the  expiration  of  the 
period  in  which,  by  regular  course  of  Law,  they  might  have 
been  satisfied,  unless  he  show  sufficient  cause  why  satisfac- 
tion has  not  been  obtained  ;  and  he  shall  be  liable  for  the 
amount  of  all  executions  not  satisfied,  which  may  remain  in 
his  hands  at  the  expiration  of  his  term  of  service^  unless  he 
shall,  within  ten  days  thereafter^  deliver  them  to  the  City 
Council." 

The  first  words  of  this  Ordinance,  viz:  ^' At  the  regular 
time  for  returning  defaulters,^'  settle  conclusively  one  point 
in  controversy,  to-wit :  That  there  is  a  regular  time  for  the 
making  of  this  return,  and  it  only  remains  to*  determine 
what  that  time  is.  By  Section  105  of  the  old,  and  Section 
in  of  the  present  ordinance,  it  is  provided,  that  ''unless 
said  taxes  be  paid  within  two  months  from  the  date  of  said 
notice,  (in  the  Gazette,)  it  shall  be  his  (the  Collector's)  duty 
U>  make  a  return  of  such  defaulters  to  the  City  Council,"  &c. 
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We  think  this  enjoins  the  performance  of  the  duty  so  soon 
after  the  expiration  of  the  two  months,  as,  in  the  regular 
eourse  of  things,  it  can  be  done.  A  reasonable  construc- 
tion would  be,  that  defaulterar  for  the  current  year  should 
be  returned  to  the  Council  at  their  first  regular  meeting  af- 
ter the  expiration  of  the  two  months,  if  sufScient  time  inter- 
vened ;  if  not,  then  at  the  next  succeeding  meeting.  But 
it  is  not  necessary,  in  this  case^  to  place  so  narrow  a  limit 
upon  the  time.  There  is  a  more  liberal  construction,  to 
which,  for  the  sake  of  the  argument  and  greater  certainty, 
we  resort. 

Returning  to  Section  107  of  the  old — 113  of  the  present 
ordinance  above  quoted — we  find  it  provided,  that  "he  (the 
Collector)  shall  be  liable  for  the  amount  of  all  executions 
not  satisfied,  which  may  remain  in  his  hands  at  the  expira- 
tion of  his  term  of  service  unless  he  shall  within  ten  days 
thereafter  (i.  e.,  after  the  expiration  of  his  term  of  service) 
deliver  them  to  the  city  council.'*  Now,  the  context  shows 
that  the  executions  here  spoken  of  are  such  as  may  have 
been  issued  against  tax-payers  making  default,  during  his 
term  of  service.  They  must  (to  save  him  from  liability)  be 
delivered  within  ten  days  after  liis  term  of  service  shall  hare 
expired.  His  term  of  service  is  one  year,  (and  until  his 
successor  shall  be  appointed  and  qualified,  see  Sees.  103  of 
the  old  and  109  of  the  present  ordinance.) 

Clearly,  then,  the  ordinance  contemplates  that  execution 
shall  issue  against  defaulters  before  the  expiration  of  the 
term  of  ofiice  of  the  Collector,  within  which  the  default  was 
made ;  or,  in  other  words,  within  the  same  fiscal  year  (of 
the  corporation)  in  which  default  was  made.  But,  by  tne 
ordinance,  the  issue  of  execution  must  be  preceded  by  a  re- 
turn of  the  defaulter,  ergo  such  return  must  be  made  before 
the  expiration  of  the  Collector's  term  of  oflSce — before  the 
expiration  of  the  fiscal  year  within  which  default  was  made. 
By  the  first  clause  of  the  Section  we  are  now  considering, 
the  measure  of  the  Collector's  liability  is  fixed.  It  is  the 
amount  of  the  tax  digest,  less  the  sums  for  which  defaulters 
are  returned.  Will  the  City  Council,  the  defendants  in  error, 
say  they  intended,  by  the  enactment  of  this  ordinance,  to 
leave  themselves,  or  permit  their  Collector  to  leave  them,  at 
the  expiration  of  his  term  of  service,  without  the  data  nec- 
essary  to  measure,  to  ascertain  his  liability?      Scarcely, 
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when,  by  the  next  Kucceeding  Section,  (108  of  the  old  and 
114  of  the  present  ordinance,)  they  provide  that  executions 
shall  issue  against  him  and  his  securities  for  the  amount  of 
his  liability,  within  ten  days,  unless  he  shall  pay  over  such 
amount  to  his  successor,  or  deposit  it  in  Bank.  If  they  did 
not  so  intend,  they  intended  that  defaulters  in  any  one  year 
shall  be  returned  before  the  expiration  of  the  then  Collect- 
ors' term  of  service.  And  so  we  must  construe  their  ordi- 
nance. 

This  construction  is  strengthened  by  consideration  of  the 
nature  of  this  corporation,  and  the  object  for  which  it  as- 
sesses taxes.  It  is  a  corporation  created  for  municipal  gov- 
ernment, and  it  is  permitted  to  assess  and  collect  taxes  an- 
nually to  defray  the  annual  expenses  of  that  government. 
It  should  assess  no  higher  taxes  than  are  necessary  for  that 

Eurpose ;  and  keeping  within  this  rule,  there  rests  upon  it 
oth  a  duty  and  a  necessity,  to  collect,  within  the  year,  the 
taxes  assessed  in  and  for  that  year. 

If  we  have  correctly  construed  this  ordinance,  and  cor- 
rectly stated  the  general  law-governing  ea;/?ar^.'  summary,  stat- 
utory proceedings,  (of  which  this  is  one,)  shall  it  be  said  that 
after  ten  years  of  non-action,  the  defendant  in  error  may 
cause  a  demand  for  taxes  to  be  made,  then  a  return  of  the 
tax-payer  as  a  defaulter,  then  the  issue  of  execution  ezparte 
against  him,  whereby  his  property  may  be  sold,  and  his  title 
thereto  divested,  without  a  hearing — a  day  in  Court  allowed 
him  ?  We  think  not.  We  hold  that  the  defendant  in  error, 
by  refraining  so  long  from  any  attempt  to  enforce  pay- 
ment of  these  taxes,  or  to  place  the  tax-payer  in  the  predic- 
ament of  a  defaulter,  has  lost  this  summary  exparte  remedy 
against  him  ;  and  must  resort  to  suit  at  Law  or  in  Equity, 
as  in  other  cases  between  debtor  and  creditor.  The  judg- 
ment of  the  Court  below  is  therefore  reversed. 

JUDGMENT. 

Whereupon,  it  is  adjudged  by  the  Court,  that  the  judg- 
ment of  the  Court  below,  dissolving  the  injunction,  be  re- 
versed, and  the  injunction  be  reinstated,  on  the  ground: 
That  the  tax  executions  exhibited  with  the  bill  were  illegally 
issued,  the  prerequisites  of  the  Ordinance  authorizing  the 
issue  of  tax  executions  not  having  been  complied  with. 
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I.  Tn  (leorj^ia  no  one  has  a  ripht  to  ihe  fi^uardiantibip  of  nii  infani  iiinJer  the 
age  of  fourteen  years,  other  thon  his  own  ;  but  the  power  of  «pp<iintnient 
i»  ve!«ted  in  the  Ordinary,  for  the  benefit  of  the  child. 

•J.  On  an  appeal  from  the  j^rant  of  guardianship,  to  the  Superior  Court,  the 
whole  casie  goes  up  to  be  tried  anew.  The  discretion  given  by  law  tn  the 
Ordinary,  vests  by  the  appeal  in  the  Superior  Court  for  the  purpo3«e»  of  that 
trial. 

3.  The  question  for  trial  in  the  Superior  Court  is  one  of  Htness.  for  the  otfict) 
and  therefore  a  proper  one  to  be  submitted  to  the  Jury  on  the  proofs'. 

4.  The  requests  of  the  parent  of  llie  infant,  on  his  deaih-bcd  as  to  the  guar- 
dianship of  the  person  and  property  of  the  child,  is  a  proper  ci re u instance  to 
be  con.sidered  by  the  jury,  and  all  other  things  being  eqnal  suflirient  to  torn 
the  scale 

Application  for  Letters  of  Guardianship,  in  Burke  Supe- 
rior Court.  Tried  before  Judge  Holt,  at  the  May  Term, 
1860. 

Simeon  Warncck  made  application  to  the  Court  of  Ordi- 
nary of  Burke  County,  for  letters  of  guardianship  of  the 
person  and  property  of  Martha  Lurania  Tindall,  a  minor 
child  of  Everett  Tindall,  deceased. 

To  this  application.  Green  G.  Watson  entered  a  caveat,  on 
the  following  grounds  : 

1st.  That  the  caveator,  is  the  nearest  of  kin  to  the  said 
minor  child,  said  minor  being  the  only  child  of  the  only  sis- 
ter of  the  caveator,  and  that  caveator  is  by  blood  the  ma- 
ternal uncle  of  said  minor. 

2d.  That  if  the  applicant,  is  of  any  kin  to  the  deceased, 
Everett  Tindall,  deceased,  it  is  too  remote  to  give  him  any 
interest  in  the  estate  of  deceased,  or  in  the  estate  of  the 
said  minor. 

The  trial  of  the  issue  made  by  the  application  and  caveat, 
was  regularly  postponed  until  the  October  Term,  1  58,  when 
the  same  was  tried,  in  the  Court  of  Ordinary,  and  said  Court 
rendered  the  following  judgment,  to-wit : 

''  It  is  ordered  by  the  Court,  that  Green  G.  Watson  being 
the  maternal  uncle,  and  next  of  kin  of  the  minor,  that  the 
caveat  be  sustained,  and  that  the  said  Green  G.  Watson  be, 
and  he  is  hereby  appointed,  guardian  of  said  minor,  on  his 
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giving  bond  with  Simeon  Wallace  and  Adam  Belcher  as  his 
securities  in  the  sum  of  $25,000,  and  that  letters  of 
guardianship  do  issue  in  terms  of  the  law.*' 

From  this  judgment,  Simeon  Warnock  entered  an  appeal 
to  the  Superior  Court  of  Burke  County,  and  on  the  trial  of 
the  case  on  ihe  appeal  at  the  May  Term,  1859,  the  testimony 
disclosed  the  following  state  of  facts  : 

Everett  Tindall,  deceased,  and  Simeon  Warnock,  the  ap- 
plicant were  cousins,  and  the  caveator  and  Tindall's  wife, 
were  brother  and  sister.  Mrs.  Tindall  died  before  her  hus- 
band, and  all  the  property  of  which  Tindall  died  seized,  and 
which  now  goes  to  the  minor,  Martha  Lurania  Tindall,  came 
through  Tindjtirs  family,  and  that  no  .part  of  it  came  through 
Tindair?  wife.  Simeon  Warnock,  the  applicant,  is  a  pru- 
dent and  judicious  manager  of  money  and  property  ;  a  kind 
and  humane  man,  and  a  suitable  and  proper  person  to  take 
the  charge  and  management  of  the  person  and  property  of 
the  minor.  During  his  last  sickness,  and  whilst  under  the 
apprehension  of  death,  but  of  sound  and  disposing  mind  and 
memory,  Everett  Tindall  called  several  persons  around  his 
bed-side,  and  called  upon  them  to  bear  witness,  that  it  was 
his  will  and  wish,  if  he  died,  that  his  cousin  Simeon  War- 
nock should  take  charge  of  his  property,  pay  his  debts,  and 
save  all  he  could  for  his  child.  Pointing  to  the  child  on  the 
bed  beside  him,  and  said  that  the  child  was  all  he  cared  for, 
and  that  he  wanted  Warnock,  to  take  the  child  home  with 
him,  and  take  care  of  it,  and  raise  it,  and  take  charge  of  his 
property,  and  manage  it  for  his  child. 

The  Jury  returned  a  verdict  in  favor  of  Simeon  Warnock, 
the  applicant. 

Counsel  for  the  caveator  then  made  a  motion  for  a  new 
trial  on  the  following  grounds  : 

Ist.  Because  the  verdict  is  contrary  to  law. 

2d.  Because  the  verdict  is  contrary  to  evidence. 

3d.  Because  the  verdict  is  contrary  to  law  and  evidence, 
and  the  charge  of  the  Court. 

At  the  November  Term,  1860,  the  presiding  Judge  pro- 
announced  his  decision,  overruling  the  motion,  and  refusing 
the  new  trial,  and  this  decision  is  the  error  complained  of  in 
this  case. 

John  K.  Jackson,  for  plaintiflF  in  error. 
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Jones  k  Sturgis  ;  Shewmake,  for  defendant  in  error. 

By  the  Court, — Lyon,  J.,  delivering  the  opinion. 

Simeon  Warnock  applied  to  the  Court  of  Ordinary  of 
Burke  County,  for  the  guardianship  of  Martha  Louranii 
Tindall,  minor  child  of  Everett  Tindall,  deceased.  GreeD 
G.  Watson  caveated  the  application,  claiming  the  right  him- 
self to  the  guardianship  of  the  child  as  next  of  kin,  he  be- 
ing the  maternal  uncle,  while  the  applicant  was  only  a  cous- 
in to  the  child's  deceased  father.  On  the  hearing,  the  Ordi- 
nary refused  the  application  of  Warnock,  and  gave  the  guar- 
dianship to  Watson,  as  the  next  of  kin.  From  this  judg- 
ment, Warnock  appealed  to  the  Superior  Court,  and  on  the 
hearing  before  a  special  Jury,  the  verdict  was  had  in  favor 
of  Warnock  reversing  the  judgment  of  the  Ordinary.  A 
motion  was  made  for  a  new  trial  by  Watson,  on  the  grounds 
that  the  verdict  was  contrary  to  law  and  evidence.  This  mo- 
tion having  been  refused,  Watson  excepts,  and  that  is  the 
case  now  before  us. 

1.  The  Court  of  Ordinary  has  the  power  to  grant  letters 
of  guardianship  for  infant  children  under  the  age  of  four- 
teen years,  to  any  applicant  for  the  same,  "  or  to  such  other 
person  as  in  the  discretion  of  the  Court  may  be  proper." 
Cobbj  338.  The  power  is  given  to  the  Ordinary  to  he 
exercised  for  the  benefit  of  the  infant,  not  the  applicant. 
In  Georgia  no  one  can  claim  the  guardianship  of  a  child 
other  than  his  own,  as  a  right,  no  matter  how  nearly  rela- 
ted. 

2.  The  Ordinary  exercised  that  power  in  this  case,  and  un- 
der the  law,  an  appeal  was  taken  to  the  Superior  Court.  That 
appeal  carried  to  the  Superior  Court  tlie  whole  case  to  be 
tried  on  its  merits,  without  reference  to  the  judgment  of  the 
Ordinary.  The  Superior  Court  havin;;  the  same  power  and 
discretion  for  the  adjudication  and  settlement  of  the  ques- 
tion of  guardianship  in  that  application  by  virtue  of  the  ap- 
peal, as  the  Court  of  Ordinary  had. 

3.  When  the  case  came  up  for  trial,  the  presiding  Judge 
of  that  Court  viewing  the  issue  between  the  contestants  as 
one  of  fitness  for  the  oflSce,  rather  than  of  right  in  the  indi- 
vidual, and  very  properly  so  submitted  the  question  to  the 
consideration  of  a  special  Jury  selected  for  that  purpose,  to 
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be  determined  upon  the  proofs  submitted  by  the  parties.  Af- 
ter bearing  the  evidence,  the  Jury  returned  a  verdict  which 
must  be  a  final  settlement  of  the  question  in  issue  unless  it 
was  so  decidedly  and  strongly  against  the  evidence  as  to 
compel  this  Court  to  interfere  with  the  discretion  vested  by 
law  in  the  tribunal  trying  this  issue.  And  instead  of  the 
verdict  being  against  the  evidence,  any  other  than  the  one 
rendered,  would  have  been  so,  most  decidedly.  All  the  evi- 
dence submitted  on  this  point  was,  that  Warnock,  the  appli- 
cant, was  a  prudent  and  judicious  manager  of  property, 
kind,  humane,  and  a  most  fit  person  to  take  charge  of  the 
person  and  property  of  the  minor.  Each  of  the  witnesses 
examined  on  this  point  concur  in  this  evidence  and  there  is 
nothing  in  conflict,  nor  is  it  pretended  that  the  testimony  is 
not  the  truth — there  is  no  issue  upon  it.  On  the  other  hand, 
Watson,  the  contestant,  offers  no  evidence  to  show  that  he 
is  a  fit  and  proper  person  to  receive  the  guardianship,  either 
of  the  person  or  property  of  the  child ;  but  he  rests  his 
right  exclusively  on  the  ground  of  his  relationship  to  the  in- 
fant, and  that,  as  we  have  stated,  amounts  to  nothing. 

4.  Add  to  all  thi^,  the  dying  wishes  and  earnest  requests 
of  the  father  of  the  child — which  we  hold  to  be  a  proper  cir- 
cumstance for  the  consideration  of  the  Court  in  determining 
the  application,  and,  all  other  things  being  equal,  su£Scient 
to  turn  the  scales  in  favor  of  the  person  so  designated,  and 
there  is  no  room  left  for  a  doubt  as  to  the  propriety  of  the 
finding. 

JUDGMENT. 

Whereupon,  it  is  adjudged  by  the  Court,  that  the  Judg- 
ment of  the  Court  below  be  affirmed. 
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JOHNSON  t.».  HINES. 

1.  A  hu:»band  and  lather  in  the  possession  of  itiaves,  executed  an  insirnnient 
under  hoal,  upon  consideration  ot*  natural  love  and  afTection  to  his  wife  for 
lile.  and  after  her  death  to  her  children,  using  these  words,  "I.  B.J.  do  give, 
grant  and  convey."  (certain  slaves  by  name.)  In  the  next  clause  these  words 
occur,  '• '1  o  have  and  to  hold  after  my  dratk  the  afure>aid  properly,"  Jcc. 
Hehl^  th.it  in  the  flr^t  clause  there  is  a  clear  gifl  in  pre>enti ,'  that  the  word» 
''^  after  my  tieatlC  in  the  habendum^  may  be  construed  into  a  postponement  of 
po.«ses.<«ion  and  enjoyment  by  the  donees,  until  the  donorV  death,  or  a  reser- 
vation  of  an  estate  for  his  life,  and  thus. reconciled  with  the  prior  gift  in  pre- 
sent! :  that  if  the  two  clauses  conflict,  the  6rst  must  prevail,  and  that  in  eith- 
er view  (hu  instrument  is  a  deed  and  not  a  lesiamrntary  paper. 

3.  A  conveyance  from  a  husband  to  his  wife  directly,  will  be  supported  in 
Equity,  ns  against  his  representative,  under  circumstances  showing  the  ■!>> 
sence  of  fraud,  and  a  clear  intention  to  srttle  the  property  upon  her,  or  upon 
her  and  her  children,  especially  if  he  derived  the  property  through  her. 

In  Equity,  in  Emanuel  Superior  Court.  Decision  on  De- 
murrer made  by  Judge  Holt,  on  the  25th  of  September, 
1860. 

Mary  A.  B.  Johnson  exhibited  her  bill  in  Equity  against 
Joseph  II.  Iliues,  in  which  the  following  charges  and  allega- 
tions are  made,  to-wit  : 

Anthony  Bonnel,  the  complainant's  father,  departed  this 
life,  in  July,  1825,  having  by  his  Will,  bequeathed  to  the 
complainant  a  negro  girl  by  the  name  of  Ritt,  ai.d  a  negro 
boy  by  the  name  of  Prior,  together  with  some  other  property ; 
on  the  4th  day  of  July,  1837,  the  complainant  inter-married 
with  Littleberry  Johnson,  who  upon  such  inter-marriage,  re- 
ceived said  negroes  and  other  property  as  the  sole  and  sepa- 
rate property  of  the  complainjint,  and  so  managed  and  treat- 
ed the  same ;  on  the  14th  October,  1843,  the  said  Littlebury 
Johnson,  for  the  purpose  of  better  securing  the  legal  and 
equitable  interest  of  the  complainant,  in  said  negroes,  and  in 
order  the  more  distinctly  and  formally  to  set  apart  said  ne- 
groes to  the  complainant,  and  to  preserve  and  secure  to  com- 
plainant the  complete  enjoyment  thereof,  and  to  convey  all 
right,  title  and  interest,  which  might  have  acquired  by  rea- 
son of  his  inter-marriage  with  the  complainant,  made  a  deed 
of  gift,  which  was  duly  proved  and  recorded,  and  of  which 
the  following  is  a  copy,  to  wit : 
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"  STATE  OF  GEORGIA,  Emanuel  County  : 

"  To  all  whom  it  may  concern,  I,  Berry  Johnson,  do  send 
greeting :  Know  ye  that  I,  the  said  Berry  Johnson,  of  the 
State  and  County  aforesaid,  for  the  love,  good  will  and  affea- 
tion,  which  I  have  for  my  beloved  wife  Alary  Ann  Johnson, 
do  by  these  presents,  freely  give  unto  my  beloved  wife  Mary 
Ann  Johnson,  her  heirs,  executors  and  administrators,  all 
and  singular,  two  certain  negro  slaves,  one,  a  girl,  about  the 
age  of  fourteen,  by  the  name  of  Ritt,  the  other,  a  boy,  about 
eleven  years  old,  by  the  name  of  Prior,  to  have  and  to  hold 
the  above  described  two  negro  slaves,  to  her,  the  said  Mary 
Ann  Johnson,  her  heirs,  executors  and  administrators  from 
henceforth,  to  be  her,  and  their  property  without  any  manner 
of  conditions.  In  witness  whereof,  I,  the  said  Berry  John- 
son, have  set  my  hand  and  seal,  this  the  14th  day  of  October, 
1843. 

"  Signed,  sealed  and  delivered  in  presence  of  Washington 
Williams  and  William  Johnson. 

"BERRY  JOHNSON,"  [l.  s.] 

Said  negro  girl  Ritt,  has  given  birth  to  several  children,  to- 
wit :  Mary,  Lewis,  Hannah  and  Fanny.  On  the  4th  day  of 
October,  1848,  in  order,  if  possible,  more  fully  to  secure  said 
negroes  and  their  increase,  to  the  sole  and  separate  use  and 
enjoyment  of  the  complainant,  and  to  protect  the  interest  and 
right  of  the  complainant  against  any  claim  which  might  be 
set  up  by  any  person  by  reason  of  the  marital  rights  of  the 
said  Berry  Johnson,  he,  the  said  Johnson,  executed  another 
deed,  which  was  recorded  on  the  4th  of  March,  1854,  and  of 
which  the  following  is  a  copy,  to-wit : 

(EXHIBIT  B.) 

"  GEORGIA,  Emanuel  County  : 

"  This  indenture  made  this  the  4th  day  of  October,  1848, 
between  Littleberry  Johnson,  of  said  County  and  State,  of 
the  one  part,  and  Mary  Ann  Johnson,  wife  of  the  said  Little- 
berry  Johnson,  for,  and  in  consideration  of  the  natural  love 
and  affection  which  he  has  and  bears  to  his  said  wife  Mary 
47 
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Ann  Johnson,  to  be  at  her  whole,  sole  disposal  at  my  death, 
the  following  property,  to-wit :  a  negro  woman  about  22  years 
old ;  Prior,  or  Gabriel,  known  by  either  name,  a  boy  abont 
15  years  old ;  Mary,  a  negro  girl,  about  one  year  old,  to  have 
md  to  hold  the  aforesaid  negroes,  and  their  issue  or  increase, 
unto  the  said  Mary  Ann  Johnson  for  her  use  and  disposal 
her  life-time,  and  at  her  death,  to  belong  to  her  children,  to- 
gether with  all,  and  singular  the  increase,  profit,  and  issues 
of  said  negroes,  unto  the  said  Mary  Ann  Johnson  and  her 
children  forever  in  fee  simple. 

"In  testimony  whereof,  the  said  Littleberry  Johnson  hath 
hereunto  set  his  hand  and  affixed  his  seal,  the  day  and  year 
above  written. 

"  Signed,  sealed  and  delivered  in  presence  of  George  W. 
Olifton  and  Stephen  Lewis,  J.  P. 

"LITTLEBERRY  JOHNSON/'  [l.  s.] 

In  the  year  1849,  Anthony  W.  Bonnell,  the  brother  of  the 
complainant,  departed  this  life  in  the  County  of  Bulloch, 
leaving  a  Will,  which  was  duly  proved  and  admitted  to  record, 
in  and  by  which,  the  said  Anthony  W.  Bonnell  bequeathed 
all  his  property,  both  real  and  personal,  to  the  complainant, 
her  mother,  and  her  brother  William  Bonnell ;  it  was  the  in- 
tention of  the  said  Anthony  W.  Bonnell,  by  his  said  Will,  to 
create  a  separate  property  in  the  bequest  made  to  the  com- 
plainant, and  to  settle  the  property  so  bequeathed  to  com- 
plainant upon  her,  and  to  her  sole  and  separate  use,  and  the 
aaid  Littleberry  Johnson,  well  knowing  such  to  be  the  inten- 
tion of  the  said  Anthony  W.  Bonnell,  and  desiring  to  carry 
out  his  wish  in  the  premises,  received  the  property  so  be- 
queathed to  the  complainant  into  his  possession,  so  treated 
and  managed  the  same  as  the  trustee  of  complainant,  there 
being  no  clause  in  the  Will  providing  for  a  trustee  ;  the  prop- 
erty thus  received  under  the  Will  of  the  said  Anthony  W. 
Bonnell,  consisted  in  part,  of  a  negro  boy  named  Isaac,  and 
a  negro  girl  called  Rhody,  who  afterwards  gave  birth  to  four 
children,  to-wit :  Leah,  Ellen,  Ned  and  Ben  :  the  following 
18  a  copy  of  the  Will  of  Anthony  W.  Bonnell,  to-wit : 

(EXHIBIT  C.) 

"GEORGIA,  Bulloch  County: 

"  In  the  name  of  God,  Amen.  I,  Anthony  W.  Bonnell,  of 
a&id  County  and  State,  being  low  of  body,  but  of  soand  mind 


SAVANNAH,  JANUARY  TERM,  1861.   72» 

Joho«on  vs.  lJioe». 


and  memory,  knowing  it  is  once  appointed  for  all  men  to  die^ 
I  commend  my  soul  to  God,  and  my  body  to  the  dust,  and 
what  it  has  pleased  God  to  bless  me  with,  so  far  as  regards 
my  worldly  effects  and  small  estate,  I  dispose  of  as  follows : 
Item  1.  I  give  and  bequeath  unto  my  beloved  mother,  and  my 
brother  William  Bonnell,  and  Mary  Ann  Johnson,  after  pay- 
ing all  my  just  debts,  all  of  my  slaves,  to-wit :  one  negro  man 
named  Gabriel ;  one  woman  named  Mary  ;  one  named  Rhody ; 
and  a  boy  named  Isaac  ;  one  girl  named  Betty :  also  one  bay 
mare ;  one  two  barreled  gun.  The  above  named  property  to 
be  equally  divided  amongst  the  three  named  persons,  and  not 
otherwise.  And  I  do  appoint  James  Lee  my  sole  and  lawful 
executor,  to  this  my  last  Will,  and  I  charge  and  require  him 
to  see  that  this  my  will  is  carried  into  effect.  This  the  13th 
of  April,  1849. 

"  Signed  in  presence  of  Malachi  Mercer  and  Andrew 
Bird.  "A.  W.  BONNELL." 

For  the  purpose  of  carrying  out  the  well  known  wish  and 
intention  of  the  said  Anthony  W.  Bonnell,  and  for  the  pur- 
pose of  securing  the  property  bequeathed  to  the  complainant 
by  the  said  Anthony  W.  Bonnell,  to  her  sole  and  separate 
use,  and  for  the  purpose  of  protecting  said  property  from  any 
and  all  claims,  which  might  be  set  up  to  said  property  on  ac- 
count of  the  marital  rights  of  the  said  Littleberry  Johnson, 
he,  the  said  Littleberry  Johnson,  executed  a  leed,  which  was 
duly  recorded  on  the  4th  of  March,  1854,  and  of  which  the 
following  is  a  copy,  to-wit : 

(EXHIBIT  D.) 

**  GEORGIA,  Emanuel  County  : 

"  This  indenture  made  the  3rd  day  of  January,  1850,  be- 
tween Berry  Johnson  of  said  County  and  State,  of  the  one 
part,  and  his  wife  Mary  Ann  Johnson  of  the  same  place,  of 
the  other  part,  witnesscth :  that  the  said  Berry  Johnson,  for, 
and  in  consideration  of  the  natural  love  and  affection  which  I 
hare  to  her,  the  said  Mary  Ann  Johnson,  I,  Berry  Johnson, 
do  give  and  grant,  and  convey,  unto  the  said  Mary  Ann 
Johnson,  during  her  natural  life,  and  at  her  death  to  belong 
to  her  children,  or  heirs  of  her  body,  one  negro  girl  named 
Bhody,  and  her  increase ;  also  one  negro  boy  named  Isaac  : 
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said  girl  about  10  years  old,  and  said  boy  being  about  seven 
years  old  ;  to  have  and  to  hold  the  aforesaid  property  at  my 
death,  as  above  stated,  unto  her,  the  said  Mary  Ann  John* 
son  and  her  children,  and  heirs  of  her  body,  and  assigns,  to- 
gether vilih  all  and  singular,  the  rights,  members,  and  appur- 
tenances to  the  same,  in  any  manner  belonging  to  them  and 
their  own  proper  use,  benefit  and  behoof,  forever  in  fee 
simple. 

"  In  witness  whereof,  the  said  Berry  Johnson,  hath  here- 
unto set  his  hand  and  affixed  his  seal,  the  day  and  year  above 
written. 

*'  Signed,  sealed  and  delivered  in  the  presence  of  W.  Bon- 
nell  and  James  Lee,  J.  P. 

''  BERRY  JOHNSON,"  [l.  s.] 

On  the  10th  day  of  April,  1856,  the  said  Littleberry  John- 
son, the  husband  of  complainant,  departed  this  life  intestate, 
leaving  a  large  and   valuable  estate,  of  real  and  personal 

Sroperty,  in  his  own  right,  over  and  above  the  payment  of  his 
ebts ;  and  also  leaving  the  complainant  a  widow,  with  eleven 
children,  ten  of  whom  are  girls,  and  who  are  interested  in 
said  negroes,  and  are  entitled  to  them  at  the  death  of  com* 
plainant,  and  who  are  to  be  supported  and  educated  by  com- 
plainant. No  provision  was  made  in  any  of  said  deeds  for  the 
appointment  of  a  trustee,  nor  did  any  trustee  intervene  in  the 
treaties  and  negotiations  relative  to  said  property,  or  in  the 
execution  of  said  deeds,  which  makes  it  necessary  to  resort 
to  a  Court  of  Equity  for  the  enforcement  of  the  complain- 
ant's rights.  Joseph  11.  Hines,  as  the  administrator  de  ioitM 
non^  of  the  said  Littleberry  Johnson,  deceased,  commenced 
an  action  of  trover  in  Emanuel  Superior  Court  against  the 
complainant,  for  the  recovery  of  said  negroes.  Prior,  Ritt  and 
her  children,  Mary,  Lewis,  Hannah  and  Fanny,  also  the 
negro  boy  Isaac,  and  the  negro  girl  Rhody  and  her  children, 
Leah,  Ellen,  Ned  and  Ben  ;  and  also  the  hire  of  said  negroes, 
which  action  is  now  pending *in  said  Court,  and  that  the  said 
Joseph  II.  Hines  is  endeavoring  to  recover  said  negroes  as 
the  property  of  the  estate  of  the  said  Littleberry  Johnson,  de- 
ceased, notwithstanding  the  deeds  and  Will  aforesaid;  and 
notwithstanding  the  said  Littleberry  Johnson,  held,  treated 
and  managed  said  negroes  as  the  sole  and  separate  property 
of  the  complainant  up  to  the  time  of  his  death,  and  so  declar- 
ed time  and  again. 
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The  bill  prays  that  Hines  may  fully  answer  the  charges  of 
the  bill;  that  the  action  of  Trover  may  bo  enjoined;  and  that  the 
deeds  may  be  reformed  in  every  particular  in  which  they  are 
defective,  so  as  to  convey,  confirm,  and  vest  in  complainant 
the  full  and  absolute  property  in  all  of  said  slaves,  and  for 
general  relief. 

The  Injunction  was  granted  as  prayed  for,  on  the  2d  of 
September,  1859. 

The  defendant  Hines,  set  up  a  demurrer  to  the  bill,  on  the 
following  grounds,  to- wit : 

let.  That  a  Court  of  Equity  has  no  power  to  reform  the 
deed  set  forth  in  the  bill,  under  the  allegations  contained 
therein,  there  being  no  charge  of  fraud,  or  mistake  in  the 
drafting  of  said  deeds  at  the  time  they  were  executed. 

2d.  That  said  deeds  are  void,  being  in  their  legal  effect 
Wills,  and  not  deeds,  and  are  not  properly  probated. 

8d.  That  the  bill  seeks  to  set  up  a  parol  trust  against  con- 
veyances absolute  on  their  face,  and  the  trust  being  volunta- 
ry, cannot  be  enforced,  if  any  thing  is  to  be  done  to  make  it 
ralid. 

4th.  That  the  Superior  Court  of  Emanuel  County  has  not 
jurisdiction  of  the  case,  because  at  the  time  of  filing  the  bill, 
and  from  that  time  to  the  present,  the  defendant  Hines  re- 
sided, and  still  resides,  in  the  county  of  Burke,  and  not  in  the 
county  of  Emanuel. 

5th.  That  according  to  the  allegations  of  the  bill,  it  seeks 
to  set  up  a  contract  or  agreement  relative  to  slaves,  which 
contract  or  agreement,  nor  any  note  or  memorandum  of  the 
same  was  ever  reduced  to  writing  and  signed  by  the  defen- 
dant's intestate,  or  any  other  person  thereunto  by  him  au- 
thorized, and  is  therefore  violative  of  the  Statute  of  Frauds, 
as  extended  to  contracts  relative  to  slaves  by  an  Act  of  the 
General  Assembly  passed  28th  February,  1856. 

It  was  agreed  and  admitted  by  the  parties,  that  Hinea  re- 
sided in  Burke  County  as  alleged  in  the  4th  ground  of  the 
demurrer,  and  that  Littloberry  Johnson  was  a  widower  when 
he  married  complainant,  and  that  he  then  had  several  chil- 
dren by  a  former  wife,  which  children  are  still  living. 

The  presiding  Judge  sustained  the  demurrer  and  dismissed 
Uie  bill,  and  this  decision  is  the  error  complained  of  in  this 
ease. 
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Lallerstedt,  for  plaintiff  in  error. 
Shewmake,  for  defendant  in  error. 
Bf/  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

The  judgment  excepted  to  sustained  the  defendant's  de- 
murrer to  complainant's  bill.  There  is  some  discrepancj  be- 
tween the  transcript  of  the  record  and  the  bill  of  exceptions, 
in  the  statement  of  the  grounds  of  demurrer ;  we  take  them 
as  presented  by  the  bill  of  exceptions  appearing  at  the  close 
of  the  Reporter's  statement. 

There  is  in  the  Bill  a  prayer  for  reformation  of  deeds  at- 
tached as  Exhibits  A.,  B.  &  D.;  a  prayer  that  complainant 
may  be  confirmed  in  her  legal  and  equitable  title  to  the 
slaves  in  dispute,  and  a  general  prayer  for  relief. 

The  first  and  second  grounds  of  demurrer,  are  directed 
against  so  much  of  the  Bill  as  seeks  reformation  of  the  deeds, 
and  the  remaining  grounds  against  the  general  equity  set  np 
ill  it,  and  the  relief  sought  under  it. 

The  two  first  grounds  are  well  taken,  there  being  no  suffi- 
cient averment  either  of  fraud  or  mistake  in  the  framing  or 
in  the  execution  of  the  deeds,  nor  any  distinct  statement  of 
the  reformation  sought. 

If,  however,  without  any  reformation  of  the  deeds,  complain- 
ant has  made  a  case  which  entitles  her  to  other  relief  asked, 
the  Bill  should  be  retained,  and  defendant  required  to  an- 
swer. 

We,  therefore,  consider  the  other  grounds  of  demurrer. 
The  third  ground  is,  that  the  papers  exhibited  are  not  in  legal 
contemplation  deeds,  but  are  testamentary  papers,  and  val- 
ueless as  muniments  of  title  for  want  of  probate.  The  Court 
below  sustained  this  ground,  except  as  to  Exhibit  A.  The 
view  of  the  Court,  as  to  Exhibits  A.  &  B.,  treating  the  for- 
mer as  a  deed,  and  the  latter  as  a  testamentary  paper,  we 
think  was  right. 

1.  We  disagree  with  the  learned  Judge  in  ascribing  to  Ex- 
hibit D.,  the  character  of  a  testament  and  not  of  a  deed. 
This  paper  is  so  far  technically  framed  that  it  contains  a  dis- 
"~  t  granting  clause,  and  also  a  habendum  and  tenendum^ 
granting  clause,  which  is  the  most  essential  part,  is  ex- 
^  in  language  which  most  clearly  imports  a  gift  in  pre- 
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senti^  ^'  I,  Berry  Johnson,  (upon  the  consideration  stated^ 
do  give,  grant  and  convey,**  &c.  And  it  is  a  grant  or  gift 
of  a  life-estate  to  his  wife,  with  remainder  to  her  children. 
These  words  import  a  present,  immediate  vesting  of  the  title. 
Doubtless  the  opinion  of  the  Court  below  was  predicated  upon 
the  phraseology  used  in  the  habendum^  '^  to  have  and  to  hold 
the  aforesaid  property  at  my  death,  as  above  stated,**  &c. 

Now,  either  these  words  are  consistent  with  the  clearly  ex- 
pressed gift  in  presenti  in  the  granting  clause,  or  they  are 
not.  It  is  the  duty  of  Courts  to  make  them  consist,  if  pos- 
sible, without  doing  violence  to  law.  By  treating  the  first 
clause  as  a  gift  in  presently  passing  the  title  at  the  moment 
of  execution,  and  the  second  as  a  postponement  of  posses- 
flion  and  enjoyment  of  the  property,  by  the  donees,  until  the 
death  of  the  donor,  they  are  made  to  consist.  It  is  then  the 
common  case  of  a  gift  by  deed,  reserving  a  life  estate  in  the 
donor.  Wo  sec  no  difficulty  in  this  construction  ;  it  is  a  fa- 
miliar use  of  the  habendum  to  place  limitations  upon  the 
estate  conveyed  by  a  prior  granting  clause.  In  conveyances 
in  trust,  where  the  legal  title  passes  by  the  granting  clause, 
it  is  by  the  habendum  that  the  trusts,  uses  and  limitations 
are  declared,  and  the  whole  deed  is  sustained,  because  the 
two  clauses  are  reconcilable. 

But  suppose  that,  in  this  case,  the  two  are  irreconcilable, 
which  shall  prevail  ?  It  is  a  well-settled  rule  of  law,  that  if 
there  be  an  irreconcilable  conflict  between  two  clauses  in  a 
deed,  the  first  shall  prevail ;  it  is  regarded  as  first  done  and 
complete,  and  therefore  beyond  the  power  of  the  grantor. 
It  is  otherwise  in  a  Will,  because,  from  the  nature  of  the  in- 
strument, the  last  expression  of  testamentary  intention  must 
prevail.  Had  the  grantor  said,  in  the  first  clause,  "  I  give, 
at  my  death,**  or  had  he  used  any  equivalent  words,  he  would 
thus  have  manifested  an  intention  to  postpone  the  vesting  of 
the  property,  the  transfer  of  the  title,  until  the  happening  of 
that  event ;  and  it  is  precisely  that  intention  which  impresses 
upon  an  instrument,  whatever  be  its  form,  the  testamentary 
character.     But  it  is  otherwise  in  this  instrument. 

Thus  we  arrive  at  the  conclusion,  that  the  instruments  set 
forth,  in  exhits  A  and  D,  are  Deeds,  and  not  Wills ;  and  it 
appears  that  they  cover  all  the  property  in  dispute. 

Still,  however,  it  is  assumed,  in  the  4th  and  6th  grounds 
of  demurrer,  that,  as  deeds,  they  are  void,  because  moving 
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^rom  the  husband  to  the  wife.  It  was  insisted,  in  the  argu- 
ment, that  the  husband  could  not  convey  directly  to  the  wife. 
The  idea  is  presented  that  even  if  a  deed,  from  husband  to 
wife  could  be  considered  as  passing  title,  it  would  accomplish 
nothing,  for  the  reason,  that  so  soon  as  the  title  vested  in 
the  wife,  the  husband's  marital  rights  would  attach,  and  the 
title  at  once  revest  in  him.  This  is  a  strictly  legal  view  of 
the  subject.  But  there  are  equities,  between  husband  and 
wife,  which,  though  ignored  by  Courts  of  Law,  are  constantly 
recognized  and  supported  in  Courts  of  Equity.  ^^  A  separ- 
ate estate  (in  the  wife)  may  exist  without  the  intervention  of 
a  trustee.  The  husband  will,  in  that  case,  take  the  legal  e9> 
tate,  but  Equity  will  regard  hira  as  trustee  for  the  wife ;"  12 
Oeo.  Rep.j  196.  If  equity  so  regard  a  conveyance,  moving 
from  a  third  person,  why  not,  when  the  husband  conveys  di- 
rectly to  the  wife,  with  intent,  bonafiie,  to  confer  a  benefit  on 
her,  that  the  conveyance  is  a  declaration  of  a  Trust,  and  hold 
him  and  his  representatives  bound  by  it  ?  There  is  no  con- 
ceivable reason  why  this  should  not  be  done,  where,  as  in  this 
case,  (according  to  the  allegations  in  the  Bill,)  the  property 
oame  to  him  through  the  wife,  with  an  understanding  that  it 
•hould  be  her  separate  property. 

That  Equity  will  often  support  a  conveyance  directly  to  a 
married  woman,  is  well  settled. 

2.  Story's  Equity  JurUprudence,  §§  1374-5-8  citing  ;  2 
SwariBt,  106, 107;  1  Atkyns,  270,  271. 
'  "  The  true  intent  of  the  parties  will  be  carried  into  effect 
in  Equity  without  regard  to  form,  and  a  contract  is  generally 
valid  between  husband  and  wife,  without  the  intervention  of 
a  Trustee."     1  P.  Wm%,  125,  6  Id.  264;  2  Vernon  689. 

In  the  case  before  us,  the  husband  who  executed  the  deeds 
onder  consideration,  has  departed  this  life. 

The  surviving  wife  is  the  mother  of  ten  or  eleven  children, 
the  fruit  of  her  marriage  with  him.  They  take  an  interest  in 
remainder  under  one  of  the  deeds.  The  property  came  to 
him  through  her,  from  her  mother  and  her  brother,  and  he 
received  it  with  the  understanding  that  it  should  be  secured 
to  her,  and  always  treated  it  as  her  separate  property.  She 
18  in  possession  of  it,  and  has  been  since  his  death,  in  April, 
1856. 

It  does  not  appear  that  the  rights  of  creditors  are  at  all  in- 
Tolved.     But  the  Admini&trator  de  bonii  noUy  of  the  husband, 
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is  endeavoring  to  recover  the  slaves  conveyed  in  the  deeds,  at- 
taohed  as  Exhibits  A.  &  D.,  and  their  increase.  Such  is 
the  case  made  in  the  Bill,  and  we  are  of  opinion  that  the  de« 
mnrrer  should  have  been  overruled,  and  the  defendant  requir- 
ed to  answer,  and,  therefore,  reverse  the  judgment. 

JUDGMENT. 

Whereupon,  it  is  adjudged  by  the  Court,  that  the  judgment  of 
the  Court  below  be  reversed  upon  the  ground  that  the  Court  er- 
red in  sustaing  the  demurrer,  and  dismissing  the  Bill ;  this  Court 
holding  that  the  third  instrument  in  the  order  of  time,  from 
defendant's  intestate  to  plaintiff  in  error,  as  exhibited  to  said 
bill,  is  a  deed,  and  not  a  testamentary  paper,  and  that  com- 
plainant took  a  separate  estate  under  the  first  and  last  deeds 
as  exhibited  in  which  Equity  will  protect  her. 
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LILLIBRIDGE  v».  ROSS. 

A.  R.,  by  his  last  Will,  amongst  other  bequests^gave  all  ihc  rest  of  his  propeny 
to  hi5  wife,  E.  R.,  for  and  during  her  natural  life,  and  afler  her  death  to 
desicend  to  the  heirs  of  her  body,  to  hold  to  the  sdid  heir*  of  her  body. 
share  and  share  aJike^  and  to  their  neirs  aud  a-ssig^jt  forever  ;  but  if  bi«  wifr 
should  die  without  tssue^  then  the  9aid  property  to  be  rented  and  hired  to  the 
f)eHt  advantage;  and  out  of  the  firM  rents  received,  he  gave  five  hundrefl 
dollars  to  hit)  brother's  widow,  the  siister  of  bis  wife;  and  the  remainder, 
when  collected,  to  be  appropriated  and  applied  towards  ibe  maioteaaaa* 
and  support  of  two  of  his  brother's  children  (naming  them),  while  they  are 
under  age  and  unmarried  ;  but  as  soon  as  the  last  of  said  children  shall  bt- 
c*ome  of  age.  or  marry,  the  testator  directed  that  all  his  property  de^tcead 
to  all  his  said  two  brothers'  children,  who  may  then  be  alive,  to  be  eqaaOjr 
divided  between  them,  share  and  share  aliLe;  to  bold  to  them  respectively, 
their  heirs  and  assigns  for  ever.  He  nominated  his  wife  executrix,  and  hi:* 
dear  and  truftty  friend,  J.  T.  R.,  executor  of  his  Will,  giving  and  graotinglo 
them  ''all  my  full  power  and  authority  to  execute  the  same. according  totbr 
true  intent  and  meaning  thereof.*'  Held,  1,  That  £.  R.,  the  wi/e  of  testator 
took  an  estate  for  life  only,  and  that  her  heirs,  had  she  letl  any,  wo  ild  hate 
taken  as  purchasers.  2,  That  the  limitation  over  was  good,  not  being  upoa 
an  indefinite  failure  of  issue  of  E.  R..  but  of  heirs,  at  the  time  of  her  deatk- 
,3,  That  the  limitation  over  was  not  obnoxious  to  the  rule  against  perpr- 
tiiilies. 

In  Equity,  in  Chatham  Superior  Court.     Decision  on  de- 
murrer, made  by  Judge  Fleming,  in  vacation. 

On  the  first  day  of  April,  1859,  David  Ross,  James  Ross, 
Elijah  Ross,  Abner  S.  Ross,  Anne  Taylor,  formerly  Anne 
Ross,  by  her  next  friend,  Elias  Taylor  ;  Caroline  Sayres,  for- 
merly Caroline  Ross,  by  her  next  friend,  Elias  Sayres; 
Elizabeth  Hopkins,  formerly  Elizabeth  Ross,  by  her  next 
friend,  James  I.  Hopkins,  filed  their  bill  in  equity,  return- 
able to  the  May  term,  in  said  year,  of  the  Superior  Court  of 
Chatham  County,  against  Oliver  M.  Lillibridgc,  execulbr  of 
the  last  Will  and  Testament  of  Elizabeth  Ross,  alleging  that 
their  uncle,  Abner  Ross,  departed  this  life  on  or  about  the 
day  of  ,  in  the  year  eighteen  hundred 

and  twenty,  having  first  made  and  executed  a  last  Will  and 
Testament,  of  which  the  following  is  a  copy : 

State  of  Georgia  :  I,  Abner  Ross,  being  of  sound  health, 
memory  and  understanding,  do  make,  publish  and  declare 
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this  my  last  Will  and  Testament,  as  touching  such  worldly 
property  as  it  has  pleased  God  to  bless  me  with,  or  which  I 
shall  die  seized  and  possessed  of,  after  paying  all  my  just 
debts  and  funeral  expenses.  I  give,  devise  and  bequeath  the 
same,  in  manner  following,that  is  to  say :  My  Estate,  both  real 
and  personal,  consisting  of  one  equal  half,  or  moiety,  of  an  Im- 

[proved  Lot  on  the  Bay,  in  the  City  of  Savannah,  whereon  I 
ately  resided  with  0.  Martin  Lillibridge,  known  by  the  num- 
ber five,  in  Franklin  Ward,  and  the  half  of  one  unimproved 
lot,  number  four,  in  New  Franklin  Ward,  and  also  the  one- 
half,  or  moiety  of  a  half  lot  of  Land,  improved,  near  the 
Market  Square,  in  AVard,  known  by  the  number 

sfx,  and  which  was  jointly  purchased  and  now  equally  owned 
by  0.  Martin  Lillibridge  and  myself,  from  Henry  William 
Oakmau ;  one-half,  or  moiety  of  a  plantation,  or  tract  of 
land,  in  Effingham  County,  on  the  Louisville  road,  contain- 
ing two  hundred  and  sixty-two  acres,  with  the  improvements 
and  live-stock  thereon ;  and  also  the  one-half  of  a  colored 
slave  negro  woman,  and  of  a  negro  boy  named  Jack,  toge- 
ther with  all  the  rights  and  credits,  books  of  accounts,  bonds, 
notes  that  is  belonging  to  the  firm  of  Lillibridge  &  Ross,  and 
generally  all  other  articles  not  herein  enumerated,  to  me  be- 
longing, and  in  any  wise  appertaining,  that  I  shall  die  seized 
and  possessed  of,  whensoever  and  wheresoever  to  be  found,  I 
give  unto  my  dearly  and  well-beloved  wife,  Elizabeth  Ross,  for 
and  during  her  natural  life,  and  after  her  death  to  descend 
to  the  heirs  of  her  body,  to  hold  to  the  said  heirs  of  her  body, 
share  and  share  alike,  and  to  their  heirs  and  assigns  forever. 
Bat  if  it  should  please  God  that  my  said  wife  should  die 
without  issue,  then  it  is  my  Will  that  my  said  real  and  per- 
sonal Estate  be  hired  or  rented  out,  to  the  best  advantage ; 
and  out  of  the  first  rents  received,  that  five  hundred  dollars 
be  given  to  my  brother's  widow,  who  is  my  wife's  sister, 
namely,  Latishia  Ross,  of  Savannah,  in  token  of  my  sincere 
regard  for  her,  to  hold  to  her  forever ;  and  the  remainder  of 
the  rents,  when  collected,  to  be  appropriated  and  applied 
towards  the  maintenance  and  support  of  my  brothers'  (Elijah 
Ross  and  Ezekiel  Ross)  children,  while  they  are  under  age 
and  unmarried  ;  but  as  soon  as  the  last  of  such  children  shall 
become  of  age,  or  married,  it  is  my  will,  and  I  do  hereby  or- 
der, that  all  my  said  property,  real  and  personal,  of  what 
nature  or  kind  soever,  shall  descend  to  all  and  every  of  such 
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of  my  said  brother's  children  as  may  be  then  alive,  to  be 
equally  divided  amongst  them,  share  and  share  alike,  lo  hold 
to  them  severally  and  respectively,  and  to  their  heirs  and 
assigns  forever.  And  lastly,  I  do  hereby  nominate,  consti- 
tute and  appoint  my  dear  and  loving  wife,  Elizabeth  Ross, 
to  be  Executrix,  and  my  dear  and  trusty  friend,  James  T. 
Ross,  to  be  my  Executor  of  this  my  last  Will,  hereby  giving 
and  granting,  to  my  said  executrix  and  executor,  all  my  fall 
power  and  lawful  authority  to  execute  this  my  Will  accord- 
ing to  the  true  intent  and  meaning  thereof.  In  witness 
whereof,  I,  the  said  testator,  hath  and  doth  hereunto  set  my 
hand  and  seal,  at  Savannah,  the  25th  dav  of  May,  in  the 
year  1815.  ABNER  ROSS.     [l.  s]. 

That  the  said  Elizabeth  Ross  has  departed  this  life,  leaving 
a  last  Will  and  Testament,  by  which  said  Willy  Oliver  M. 
Liliibridge  is  constituted  the  executor,  and  that,  as  such  ex- 
ecutor, he  has  in  his  possession  and  control  the  property 
which  was  devised  and  bequeathed  in  the  Will  of  the  said 
Abner.  That  Ezekiel  Ross,  one  of  the  brothers  of  the  said 
Abner,  in  said  Will  mentioned,  is  dead,  leaving  no  issue; 
that  the  complainants  are  the  only  children  of  Elijah  Ross, 
the  other  brother,  who  has  also  departed  this  life,  and  aa 
such  they  pray  an  account  of  the  said  Estate  of  the  said 
Abner,  from  the  said  Oliver  M.,  alleging  that  the  said  Eliia- 
beth  had  but  a  life-estate  therein,  and  that  they,  the  com- 
plainants, are  entitled  to  the  remainder. 

To  which  said  bill  in  Equity,  the  said  defendant,  by  his 
Solicitor,  at  the  return  term  thereof,  filed  a  general  demur- 
rer, and  an  order  was  taken  that  the  said  demurrer  be  argued 
in  vacation,  and  thereupon,  after  argument  had,  the  Judge  of 
the  said  Superior  Court  of  Chatham  County  rendered  a  de- 
cision, overruling  the  demurrer,  and  ordering  the  defendant 
to  answer  the  bill. 

This  decision  is  the  error  assigned  in  the  Record. 

Lloyd  &  Owens  for  the  plaintiff  in  error. 

Ward,  Jackson  &  Jones  for  the  defendants  in  error. 

By  the  Court, — Lumpkin,  J.,  delivering  the  opinion. 
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Considering  the  time  that  has  been  consumed  in  Courts  in 
discussing  questions  like  those  involved  in  this  record,  bre- 
vity, it  would  seem,  is  the  greatest  merit  that  an  opinion 
could  claim,  which  is  written  upon  them. 

After  the  decision  by  this  Court  in  Jackson  vs.  Adamt^ 
14  Geo.  Rep,  557,  and  numerous  parallel  cases,  before  and 
since,  I  should  esteem  it  a  work  of  supererogation  to  under- 
take to  show  that,  by  the  Will  of  Abner  Ross,  Elizabeth 
Ross,  his  wife,  took  an  estate  for  life  only  in  his  property, 
real  and  personal,  and  that  after,  and  at  the  time  of  her 
death,  it  went  to  her  heirs-at-law,  or  distributees. 

There  are  but  two  questions  in  this  record  open  to  examin- 
ation. After  the  above  bequest,  the  testator  provides,  "  But 
if  it  should  please  God  that  my  wife  should  die  without  issucy 
then  it  is  my  Will  that  my  said  real  and  personal  estate  be 
hired  or  rented  out  to  the  best  advantage,  and  out  of  the 
first  rent  received  that  five  hundred  dollars  be  given  to  my 
brother's  widow,  who  is  my  wife*s  sister,  namely,  Latishia 
Ross,  of  Savannah,  in  token  of  my  sincere  regard  for  her, 
to  hold  to  her  forever ;  and  the  remainder  of  the  rents,  when 
collected,  to  be  appropriated  and  applied  towards  the  main- 
tenance and  support  of  ray  brothers'  (Elijah  Ross  and  Eze- 
kiel  Ross)  children,  while  they  are  under  age  and  unmarried ; 
but  as  soon  as  the  last  of  such  children  shall  become  of  age, 
or  marry,  it  is  ray  Will,  and  I  do  hereby  order  that  all  my 
said  property,  real  and  personal,  of  what  nature  or  kind  so- 
ever, shall  descend  to  all  and  every  of  such  of  my  said  bro- 
ther's children  as  may  be  then  alive,  to  be  equally  divided 
amongst  them,  share  and  share  alike,  to  hold  to  them  sever- 
ally and  respectively,  and  to  their  heirs  and  assigns  forever. 
And  lastly,  I  do  hereby  nominate,  constitute  and  appoint  my 
dear  and  loving  wife,  Elizabeth  Ross,  to  be  executrix,  and  my 
dear  and  trusty  frieu'l,  James  T.  Ross,  to  be  my  executor  of 
this  my  last  Will  and  Testament,  hereby  giving  and  grant- 
ing, to  my  said  executrix  and  executor,  all  my  full  power  and 
lawful  authority  to  execute  this  ray  Will,  according  to  the 
true  intent  and  meaning  thereof.     In  witness  whereof,"  etc. 

Do  the  words  ''  die  without  issue  *'  mean,  in  this  Will,  an 
indefinite  failure  of  issue?  We  concede  frankly  that  Coun- 
sel for  the  plaintifi'  in  error  has  cited  strong  and  direct  au- 
thority, that  they  do.  These  adjudications  are  to  this  eS'ect : 
that  it  was  the  general  intent  of  the  testator,  Ross,  by  the 
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use  of  the  technical  words  ^^  descend  to  the  heirs  of  the  hodj 
of  Elizabeth  Ross/*  to  create  an  estate-tail ;  that  admitting 
the  superadded  words,  ***  share  and  share  alike,  and  to  their 
heirs  and  assigns  forever,"  etc.,  so  far  controlled  the  techni- 
cal  words  '^  heirs  of  her  body,**  as  to  make  them  words  of 
purchase,  and  not  of  limitation;  yet  that  inasmuch  as  the 
limitation  over  is  upon  an  indefinite  failure  of  issue,  ^'die 
without  issue,**  it  shows  that  the  testator,  abandoning  his  par- 
ticular intent,  returned  to  his  general  intent :  and  conse- 
quently the  Will  stands  as  though  it  bequeathed  the  propertj 
to  his  wife,  for  life,  and,  after  her  death,  to  the  heirs  of  her 
body. 

We  will  state  succinctly  our  reasons  for  dissenting  from 
this  doctrine.  No  such  precedent  is  produced  prior  to  May, 
1776.  All  the  reported  cases  read  (and  from  the  known 
ability  and  research  of  Counsel,  wc  arc  warranted  in  con- 
cluding that  none  older  could  be  found),  are  subsequent  to 
the  period  of  the  Revolution.  It  is  well  known  that,  down  to 
Lord  Mansfield's  day,  and  during  his  administration,  a  more 
liberal  construction  had  obtained,  culminating  in  the  leading 
case  of  Doe  ex  dem.  Long  vs,  Lanningy  2  BurroWy  1100, 
which,  criticised  and  perhaps  overruled  as  it  has  been  since  in 
England,  was  law  at  the  time  our  adopting  statute  took  effect, 
and  has  always  been  followed  and  approved  in  this  State  as 
such.  Lately,  the  English  Courts  had  adopted  a  more  strin- 
gent rule,  until  the  Parliament  of  Great  Britain  has  been 
compelled  to  interfere  (as  the  Legislature  in  Georgia  has  like- 
wise done),  thereby  releasing  the  subjects  of  that  Kingdom, 
as  well  as  the  people  of  this  State,  from  all  the  subtleties 
and  refinements  of  legal  and  judicial  pedantry  upon  this  sub- 
ject. Are  we  constrained,  then,  to  incorporate  this  compari- 
tively  modern  doctrine  into  our  system,  as  a  rule  of  property? 
We  think  not. 

Again,  with  the  most  profound  reverence  for  Lord  Kenyon 
and  Lord  Eldon,  we  must  say,  that,  to  our  humble  apprehen- 
sion, their  reasoning  is  fallacious,  and  was  neither  more  nor 
less  than  evincive  of  a  predetermination  to  sustain  a  parti- 
lar  policy — subversive,  though  it  might  be,  of  the  intention 
of  testators. 

If  the  whole  clause  in  the  Will,  including  the  superadded 
words,  created  an  estate  for  life  in  Elizabeth  Ross,  with  re- 
mainder in  fee  to  her  heirs,  how,  I  would  ask,  is  it  assumed, 
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that,  by  the  use  of  a  part  of  the  words  in  that  clause,  to  wit : 
'*  heirs  of  the  body/*  it  was  the  primary  general  intent  to  cre- 
ate an  estate-tail  ?  Is  it  admissible  to  divide  a  clause,  instead 
of  taking  the  whole  together,  to  justify  such  a  conclusion  ? 
We  think  not. 

Again,  it  is  contended  that  "  to  die  without  issue,*'  in  the 
limitation  over,  means  an  indefinite  failure  of  the  progeny  of 
Mrs.  Ross,  notwithstanding  they  took  as  purchasers.  How 
oould  the  testator  be  supposed  to  contemplate  such  a  contin- 
gency, when  each  one  of  these  heirs,  taking,  as  he  did,  a  fee 
to  his  distributive  share,  became  the  root  or  propositus  of  a 
new  inheritance  ?  He  acquired  the  unlimited  power  of  dis- 
posing of  his  share,  by  deed  or  Will,  or  any  other  way  he 
saw  fit.  And  yet,  after  aliening  the  property,  and  its  getting 
scattered  to  the  four  quarters  of  the  globe,  if,  at  some  distant 
period,  the  entire  progeny  should  fail,  Mr.  Ross  undertakes 
to  devise  this  property  over ! 

What  would  be  the  proper  view  of  such  a  clause  ?  Why, 
that  the  testator  intended,  by  the  words  ^^  issue*  in  the  limita- 
tion clause  the  same  class  of  persons  designated  in  the  first ; 
that  is  to  say,  in  this  Will,  children  and  grand-children,  heirs 
or  distributees  of  his  wife.  This  harmonizes  his  intent.  The 
other  construction  mars  and  defeats  it.  Had  he  used  the 
word  issue  in  the  first  clause,  giving  the  estate  to  Mrs.  Ross 
for  life,  and  after  her  death  to  her  issuCj  share  and  share 
alike,  etc.,  and  then  proceeded  as  he  did;  and  if  she  die 
without  issue,  etc.,  all  would  have  been  impressed  with  the 
identity  of  moaning.  Using  the  words  "heirs  of  the  body,** 
and  "issue,**  does  not  lead  to  any  different  conclusion  as  to 
intention. 

Having  been  cheered  by  our  Statute  by  a  glimpse  at  fairy 
land,  let  us  not  unbidden  plunge  again  amidst  the  disheart- 
ening gloom  of  Preston  on  Estates,  Fearne  on  Remainders, 
to  say  nothing  of  Coke,  Plotvden,  and  the  Year  Books. 
Technical  rules  are  binding  in  questions  of  property,  and  we 
cannot  supersede  them.  But  following,  in  this  case,  the  irre- 
sistable  impulse  of  our  judgment,  and  sustained,  as  we  think, 
by  common  sense,  let  us  not  be  tempted  to  plume  our  wings 
for  another  flight  to  the  clouds,  in  search  of  occult  lore,  for 
gronnds  to  say,  what  wo  know  was  the  Will  of  Abner  Ross 
shall  not  be  his  Will. 

The  other  question  in  this  case,  is  this :  Is  this  limitation 
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over  too  remote  ?  It  do^s  not  appear  but  that  one  of  the 
brothers  of  the  testator  had  children,  at  his  death.  It  is 
altogether  probable  that  there  were  children  born  before  the 
death  of  his  wife,  who  lived  to  extreme  old  age,  and  it  is  the 
remainder-men  who  have  filed  this  bill.  In  Stephens  vs. 
Stevhensj  cases  Temp.  Talbot,  2287,  decided  in  1736,  it  was 
hela  that  a  devise  to  such  unborn  son  of  a  femme  covert^  as 
should  first  attain  the  age  of  twenty-one  years,  was  held  to 
be  good.  Since  that  time,  an  executory  devise,  to  this  extent, 
has  been  uniformly  upheld,  and  is  received  as  a  part  of  the 
system  of  our  American  Testamentary  Jurisprudence. 

And  in  this  case,  the  testator  expressly  clothed  his  execu- 
trix and  executor  '*  with  all  his  power  and  lawful  authority, 
to  execute  his  Will  according  to  the  true  intent  and  meaning 
thereof.'*  In  other  words,  he  constituted  them  Trustees  for 
this  purpose.  After  the  termination  of  the  life-estate,  five 
hundred  dollars  is  to  be  raised  out  of  the  rents,  issues  and 
profits,  for  his  wife's  sister,  the  remainder,  when  collected,  to 
be  appropriated  and  applied  towards  the  maintenance  and 
support  of  his  brothers'  children,  while  they  are  under  age 
and  unmarried  ;  but  as  soon  as  the  youngest  of  his  nephews 
and  nieces  becomes  of  age  or  marries,  the  whole  to  go  to  all 
of  Elijah  and  Ezekiel  Ross's  children,  as  may  be  then  alive, 
to  be  equally  divided  amongst  them,  share  and  share  alike,  to 
hold  to  them,  severally  and  respectively,  and  to  their  heirs 
and  assigns  forever :  the  very  same  disposition  which  he  in- 
tended to  be  made  amongst  the  heirs  of  his  wife — to  whom 
he  was  evidently  tenderly  attached — had  she  been  blessed 
with  any  by  any  future  husband. 

If  this  be  even  a  contingent  remainder,  or  executory  re- 
mainder, and  no  child  or  children  had  been  born  to  his  bro- 
thers, at  the  death  of  the  life-tenant,  still  it  would  have  been 
held  by  the  testamentory  Trustees,  to  wait  the  possibility  of 
such  an  event.  But  this  supposition  does  not  comport  with 
the  {&cts  of  the  case.  Neither  is  this  the  proper  construc- 
tion to  put  upon  this  bequest.  I  only  state  the  case  meet 
strongly  for  the  defendants. 

Our  conclusion,  therefore,  is,  that  the  limitation  over  does 
not  create  a  perpetuity.  Whether  this  point  was  made  in  the 
Court  below,  does  not  appear.  It  is  not  noticed  in  the  deci- 
sion upon  the  demurrer,  and  but  slightly  argued  in  this 
Court. 


SATANNAH,  JANUARY  TERM,  1861.   787 

Qaut  Sc  McPberson  vs.  CarmichMl  dc  Go. 


The  judgment  of  the  Circuit  Court,  overruling  the  deci- 
sion, and  ordering  the  defendants  to  answer  the  bill,  is  af- 
firmed. 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  bj  the  Court, 
that  the  Judgment  of  the  Court  below  be  affirmed. 


GAUT  &  Mcpherson  vs.  carmichael  &  co. 

When  the  verdict  is  without  evidence,  a  new  trial  must  be  g^nted. 

Certiorari  from  Chatham  Superior  Court.  Decided  by 
Judge  Fleming  on  the  15th  of  November,  1860. 

Carmichael  &  Co.  brought  an  action  in  the  City  Court  of 
Savannah,  arainst  Gaut  £  McPherson,  to  recover  the  sum 
of  $288.20  which  was  alleged  to  be  so  much  money  had  and 
received  by  the  said  Gaut  s  McPherson,  to,  and  n)r  the  use 
of,  the  said  Carmichael  k  Co.  The  bill  of  particulars  an- 
nexed to  the  declaration  is  as  follows : 

"  Messrs.  Gaut  &  McPherson, 
"1857.  To  Carmichael  &  Co.,  Dr. 

"  May  20th.  To  100  Sacks  of  Wheat  short  of  receipts 
from  invoices,  average  2  bushels  per  sack, 
making  200  bushels  at  $1.20  $240  20 

''  To  109  sacks  for  same  ISc.  IS  00 

"To  5  per  cent,  com's  on  $258.00      12  60 

$265  60 
"To  error  in  com'ns  admitted  22  60 
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Upon  the  trial  of  the  case,  at  the  May  Term,  1859,  of 
said  City  Court,  the  plaintiffs  offered  in  evidence  the  follow- 
ing depositions  of  Augustus  Robert,  to-wit : 

"I  am  personally  acquainted  with  the  plaintiffs,  and  know 
the  defendants  from  due  course  of  business  correspondence 
with  them  for  the  plaintiffs ;  I  am  a  book-keeper,  and  served 
the  plaintiffs  as  book-keeper  and  general  agent  during  the 
year  1857  ;  the  account  annexed  is  a  copy  of  an  original, 
prepared  by  me  from  plaintiffs'  books,  (in  which  I  made  the 
charges  myself,)  after  a  careful  examination  of  the  business 
transactions  between  the  plaintiffs  and  defendants ;  and  I 
believe  the  same  is  correct  as  stated,  and  is  justly  due  by 
the  defendants  to  the  plaintiffs ;  no  part  of  the  account  has 
been  paid  to  the  plaintiffs  to  my  knowledge ;  in  the  early 
part  of  the  year  1857,  the  defendants  purchased  divers  lots 
of  wheat  for  the  plaintiffs  at  a  commission  of  five  per  cent, 
for  their  services,  and  forwarded  invoices,  charging  the 
plaintiffs  with  four  thousand  and  eighty  sacks  of  Wheat,  for 
which  number  the  plaintiffs  paid  them  as  invoiced ;  during 
the  months  of  February,  March  and  April,  the  defendants 
forwarded  to  plaintiff  receipts  of  the  E.  T.  &  G.  R.  R.,  and 
the  W.  k  A.  R.  R.,  showing  the  shipment  of  three  thousand 
nine  hundred  and  eighty  sacks  of  wheat,  which  number  the 
plaintiff  received  through  the  Geo.  R.  R.  &  B.  K.  G.  Co., 
with  all  of  which  I  credited  them  ;  the  remaining  one  hun- 
dred sacks  were  never  received,  nor  did  the  plaintiffs  ever 
j^t  any  railroad  receipt  or  other  evidence  that  they  had  ever 
been  shipped  ;  I  therefore  charged  the  defendants  with  that 
number  (100)  short,  allowing  two  bushels  to  the  sack,  at  one 
dollar  and  twenty  cents  per  bushel,  (that  being  the  average 
quantity  in  a  sack,  and  the  average  of  the  prices  charge, 
according  to  the  invoices,) ;  also,  with  one  hundred  sacks  or 
bags,  at  13  cents  each  ;  and  with  five  per  cent,  commissions 
on  $253.00,  the  average  cost  of  the  wheat  and  sacks  charg- 
ed in  their  invoices;  the  item  for  ^' error'  defendants  ad- 
mitted by  a  letter  now  in  the  hands  of  George  A.  Gordon, 
plaintiff's  attorney  ;  my  knowledge  of  the  facts  was  derived 
from  the  letters  of  defendants,  and  their  invoices  addressed 
to  plaintiffs,  received,  read  and  carefully  examined  by  me : 
from  the  railroad  receipts  and  bills  hereto  annexed,  and  from 
plaintiffs'  books  kept  by  me  ;  I  did  not  measure  the  wheat ; 
t)ie  sacks  were  counted  and  checked  at  the  mill  by  the  R.  R. 
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receipts,  all  of  which  are  annexed  except  four,  and  failing 
to  find  the  originals  of  the  four,  I  annex  duplieates;  I  can* 
not  say  how  much  wheat  each  sack  contained  without  takins 
the  average  from  the  invoices ;  in  that  way  I  ascertained 
that  it  w^ould  be  fair  to  charge  the  defendants  with  two  bush- 
els per  sack  ;  the  average,  from  the  weights,  as  shown  by 
the  railroad  receipts,  will  show  a  greater  number  of  bushels 
short,  as  I  announced  to  defendants  by  letter  of  23d  of 
Jane,  1857 ;  I  did  not  measure  a  single  sack  ;  it  is  possible 
that  in  some  cases  the  number  of  sacks  may  be  short,  and 
et  the  quantity  of  wheat  be  not  short,  but  this  is  not  like- 
y  to  occur." 

These  depositions  were  objected  to  by  counsel  for  the 
defendant  on  various  grounds,  which  were  overruled  by  the 
Court,  and  the  depositions  were  all  admitted  except  the 
statement  of  the  witness  as  to  "the  average  quantity  of 
wheat  per  sack,  and  the  average  price  per  bushel." 

Charles  F.  Mills,  in  behalf  of  plaintiff,  testified :  That 
the  price  of  wheat  in  1857  was  about  one  dollar  and  twenty 
cents  per  bushel,  but  that  there  were  different  kinds  of 
wheat,  and  the  price  fluctuates  at  different  seasons  of  the 
year  ;  the  witness  knew  nothing  of  the  quality  or  the  price 
of  the  wheat  in  question. 

Plaintiffs  at  this  point  having  closed  their  testimony,  the 
defendants'  counsel  moved  for  a  judgment  of  non-suit,  on 
the  ground  that  the  plaintiffs  had  not  proved  that  they  had 
paid  the  defendants  any  amount  of  money. 

This  motion  was  overruled  by  His  Honor  Judge  Millen, 
presiding  in  said  City  Court. 

Counsel  for  the  defendants  then  read  in  evidence  the  fol- 
lowing depositions  of  R.  M.  McClung,  to-wit : 

"I  was  in  the  employment  of  the  defendants  during  the 
year  1857,  and  believe  that  the  statement  of  the  plaintiffs 
correctly  represents  the  dealings  between  the  parties  during 
that  year  ;  as  all  the  wheat  charged  was  put  in  the  depot  for 
shipment,  I  believe  it  was  shipped  ;  I  cannot  say  whether 
the  sum  as  shown  by  defendants'  statement  was  ever  ten- 
dered to  the  plaintiffs,  nor  can  I  say  that  they  were  ever 
told  that  it  was  subject  to  their  order ;  all  the  money  sent 
by  plaintiff's  to  defendants  was  exhausted  in  the  purchase  of 
wheat,  as  shown  by  the  annexed  statement,  and  by  the  books 
of  defendants ;  defendants  did  not  at  the  time  engage  in  the 
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purchase  of  wheat,  except  for  the  plaintiflfs,  and  as  no  wheat 
was  sold,  except  one  lot  too  small  for  shipment,  I  cannot  see 
how  the  wheat  should  fall  short,  as  much  as  claimed  by 
plaintiffs  ;  I  am  not  interested  in  this  suit ;  I  am  no  kin  to 
uaut,  but  am  the  second  cousin  of  McPherson  ;  I  kept  the 
books  of  defendants,  which  are  now  in  McPherson's  pos- 
session ;  I  have  had  access  to  them,  and  upon  examination, 
find  them  just  as  I  left  them ;  there  was  no  written  agree- 
ment between  the  parties ;  it  was  the  custom  of  defendants 
to  send  railroad  receipts  generally  for  each  shipment,  and 
such  is  the  customary  way  of  doing  business ;  I  made  out 
one  or  two  statements  of  the  account,  but  do  not  recollect 
the  date  of  the  ace junts,  nor  the  number  of  sacks  called  for 
in  each  one ;  the  plaintiffs  did  notify  defendants  of  a  dis- 
orepancy  between  their  invoices  and  goods  received,  and  that 
they  claimed  the  difference." 

The  testimony  being  closed,  the  Jurv  returned  a  verdict 
in  favor  of  plaintiffs,  for  the  sum  of  f  288.20  with  costs  of 
this  suit. 

The  rulings  and  judgment  of  the  Court  and  Jury  were  ex- 
cepted to  by  counsel  for  defendant,  and  carried  by  Certiora- 
ri to  the  Superior  Court  of  Chatham  County,  on  the  follow- 
ing grounds,  to-wit : 

1st.  That  His  Honor  Judge  Millen  erred  in  overruling  the 
objection  made  by  counsel  for  the  defendants  to  the  deposi- 
tions of  Augustus  Robert,  on  the  ground  that  the  witnesses 
statements  of  the  account  attached  to  the  interrogatories 
were  only  secondary  and  illegal,  being  derived  from  the 
plaintiffs,  and  said  account  being  only  a  copy. 

2d.  That  His  Honor  erred  in  admitting  in  evidence  the 
statement  of  the  witness  of  matters  of  fact  derived  from 
certain  invoices  furnished  by  defendants,  and  from  letters  of 
defendants. 

8d.  That  His  Honor  erred  in  overruling  the  motion  of 
counsel  for  defendants  for  a  judgment  of  non-suit,  made  on 
the  ground  that  the  evidence  of  the  plaintiffs  furnished  no 
statement  of  damages. 

4th.  That  the  verdict  of  the  Jury  was  contrary  to  Law, 
and  contrary  to  and  without  evidence. 

Upon  hearing  the  Certiorari,  His  Honor  Judge  Fleming 
dismissed  the  same,  and  affirmed  the  judgment  of  the  City 
Court.     This  decision  is  the  error  alleged. 
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Wilson,  Norwood  k  Lester,  for  the  plaintiffs  in  error. 

No  appearance  for  the  defendants  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

On  the  trial  of  this  cause  before  the  Judge  of  the  City 
Court  of  Savannah,  counsel  for  the  defendant  objected  to 
the  admissibility  of  certain  parts  of  the  evidence  of  the  wit- 
ness, Augustus  Robert,  in  this :  That  the  statements  of  the 
witness,  as  to  the  account  sued  upon,  were  seconaary,  de- 
rived from  plaintiffs,  from  invoices  and  letters,  that  were  not 
introduced  in  evidence,  or  accounted  for.  The  testimony  is 
open  to  this  objection,  but  as  no  fact,  materially  affecting  the 
issue,  is  drawn  out  by  this  reference,  we  have  not  thought  it 
necessary  to  consider  the  objection.  Neither  is  it  necessary 
to  consider  the  motion  for  non-suit,  as  the  merits  of  that 
question,  and  all  others  in  the  case  is  involved  in  the  fourth 
and  last  exception,  namely:  That  the  verdict  is  without  evi- 
dence, and  contrary  to  evidence  and  Law.  This  exception, 
we  think,  was  well  taken,  and  ought  to  have  been  sustained 
by  the  Court  below. 

The  action  was  brought  for  the  recovery  of  the  loss  sus- 
tained by  the  non-delivery  of  100  sacks  of  wheat  for  which 
the  plaintiffs  had  paid  the  defendants. 

It  appears  from  the  evidence  of  the  witness,  Robert,  who 
was  clerk  and  book-keeper  for  the  plaintiffs,  that  the  defend- 
ants, in  the  Spring  of  1857,  purchased  for  the  plaintiffs 
four  thousand  and  eighty  sacks  of  wheat,  at  a  commission 
of  5  per  cent.,  for  which  the  plaintiffs  paid  them.  Of  this 
only  three  thousand  nine  hundred  and  eighty  sacks  were 
forwarded  to,  or  received  by,  the  plaintiffs.  This  part  of 
the  plaintiffs*  case  is  suflSciently  made  out ;  that  is,  that  there 
was  100  sacks  short ;  but  how  much  these  sacks  contained, 
or  the  price  paid  by  plaintiffs  to  defendants  for  the  contents 
of  the  sacks,  does  not  appear,  nor  did  the  witness  know. 
He  says  he  estimated  the  costs  of  the  various  lots  purchased, 
and  of  the  quantity  contained  in  the  whole  lot,  and  from 
this  estimate  he  deduced  the  average  cost  per  bushel,  as  well 
as  the  average  contents  of  each  sack.  It  was  in  this  way 
the  witness  made  up  the  account,  and  he  says  he  believes 
the  same  to  be  correct  as  stated,  and  justly  due  by  defend- 
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ants  to  plaintiifs.  But  this  belief  is  founded  altogether  on 
the  estimate  made  by  the  witness  from  the  invoices,  letters, 
&e.,  before  him.  This  belief  of  the  witness  was  not  evi- 
dence of  the  fact  for  the  Jury,  however  conclusive  it  may 
have  been  to  the  witness.  The  Jury  should  have  had  these 
invoices,  letters,  &c.,  before  them,  so  as  to  have  made  the 
oalculations  for  themselves ;  had  they  have  come  to  the 
same  conclusion  as  the  witness,  from  their  own  estimates, 
vpon  an  examination  of  the  same  date,  the  verdict  would 
have  been  good  ;  but  they  might  have  come  to  a  different 
one.  The  Judge  of  the  City  Court  excluded  from  the  Jury 
that  part  of  the  witness's  evidence  as  to  the  average  contents 
of  the  sacks,  and  the  average  cost  of  the  wheat  per  bushel 
And  very  properly,  we  think.  This  testimony  being  out, 
there  was  absolutely  no  evidence  before  the  jury  of  the  con- 
tents of  the  sacks,  or  the  cost  of  the  wheat  therein.  Yet, 
the  Jury,  by  their  verdict,  say  that  there  was  two  bushels 
in  each  sack,  that  cost  one  dollar  and  twenty  cents  per 
fbushel.  That  much  of  the  finding,  therefore,  was  without 
•oridence,  and  a  new  trial  must  accordingly  be  granted. 

JUDGMENT. 

Whereupon,  it  is  adjudged  by  the  Court,  that  the  Judg- 
ment of  the  Court  below  be  reversed,  on  the  ground,  that 
the  Court  erred  in  not  reversing  the  judgment  of  the  City 
Court.  A  new  trial  should  have  been  granted  on  the  ground, 
that  the  verdict  was  without  evidence. 
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I.  There  being  in  a  marriage  aeulenient  after  the  termination  of  two  estates 
for  life.  anJ  upon  failure  of  issiue  of  the  marriage,  a  limitation  over  *'  to  the 
heirs  of  S.  A.  (the  Grantor.*')  He/d,  that  the  remainder-men  took  as  heirs, 
not  as  purchasers. 

*2.  The  marriage  settlement  having  been  in  the  lives  of  the  parties  to  it,  refoq^- 
eel,  by  consent,  l>etwcen  themselves  and  the  Trustees,  so  as  to  vest  the  prop- 
erty absolutely  in  the  husband  upon  the  death  of  the  wife,  without  issue  of 
the  marriage  surviving  her;  lieUf  that  the  decree  so  reforming  the  marriage 
settlement,  was  good  against  such  |)ersons  as  would  have  been  heirs  at  Law 
of  the  settlor,  had  she  died  at  the  time  the  settlement  was  executed,  even 
though  they  were  not  parties  to  the  Bill  by  which  the  settlement  was  re- 
formed. 

In  Equity,  in  Liberty  Superior  Court.  Decision  on  demur- 
rer made  by  Judge  Fleming. 

Thomas  King  and  his  wife  Susan  King,  Ann  S.  Anderson, 
and  her  children,  George  Anderson,  Richard  Anderson  and 
Mary  Anderson,  who  being  minors  sued  by  their  mother  ;  the 
said  Ann  S.  Anderson,  as  their  next  friend,  filed  their  bill  in 
equity  in  the  Superior  Court  of  Liberty  County,  in  which  it 
is  alleged : 

That  Sarah  A.  Anderson,  the  sister  of  one  of  the  defen- 
dants, Joseph  A.  Anderson,  and  of  the  said  Susan  King,  and 
the  aunt  of  the  said  George,  Richard  and  Mary  Anderson, 
which  last  named  three,  are  the  children  of  William  Ander- 
son, deceased,  who  was  the  brother  of  the  said  Sarah  Ander- 
son, being  possessed  of  a  considerable  property,  real  and  per- 
sonal, and  being  about  to  enter  into  a  matrimonial  alliance 
with  one  Thomas  K.  Dunham,  on  the  19th  day  of  December, 
1850,  with  the  knowledge  and  consent  of  the  said  Thomas  K. 
Dunham,  he  being  a  party  thereto,  executed  a  deed  of  mar- 
riage settlement  as  follows,  to-wit : 
STATE  OF  GEORGIA,  Liberty  County: 

This  Indenture,  made  this  nineteenth  day  of  December, 
eighteen  hundred  and  fifty,  between  Sarah  Anderson,  of  Wal- 
thourville,  in  the  State  of  Georgia,  of  the  first  part,  and  Dr. 
Thomas  K.  Dunham,  of  Camden  County,  in  said  State,  of  the 
second  part,  and  Joseph  A.  Anderson  and  Charles  B.  Jones, 
of  said  County  and  Staie,  of  the  third  part :  Whereas,  the 
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•aid  Sarah  Anderson  is  now  lawfully  seised  and  possessed  of 
the  following  real  estate,  to- wit :  an  undivided  portion  of  the 
Plantation  known  as  the  estate  of  William  Anderson,  lying 
in  said  County  and  State,  for  boundaries  of  whieh  referenoe 
is  made  to  the  plat  thereof,  and  of  sundry  other  tracts  of  pine 
land  lying  in  the  said  County  and  State,  and  the  following 
negro  slaves,  to-wit :  Joe,  Ned,  Agrippa,  Pompey,  Sim,  Sam, 
(Carpenter,)  Tamor,  Patience,  Mary,  Ben,  Prime  and  Matilda, 
twelve  in  number ;  and  whereas,  the  said  Sarah  Anderson  may 
hereafter  become  entitled  and  possessed  of  other  property, 
real  and  personal ;  and  whereas  a  marriage  is  intended,  by 
Ood's  permission,  shortly  to  be  had  and  solemnized  between 
the  said  Sarah  Anderson  and  Thomas  K.  Dunham. 

Now,  this  Indenture  witnesseth,  that  the  said  Sarah  Ander- 
son, for,  and  in  consideration  of  the  said  intended  marriage, 
and  of  the  sum  of  five  dollars  to  her  in  hand  paid  by  the  siud 
Joseph  A.  Anderson  and  Charles  B.  Jones,  the  receipt  where- 
of is  hereby  acknowledged,  and  by  and  with  the  assent  and 
approbation  of  the  said  Thomas  K.  Dunham,  her  intended 
hnsband,  hath  panted,  bargained,  sold  and  released,  and  by 
these  presents  doth  grant,  bargain,  sell  and  release  unto  the 
said  Joseph  A.  Anderson  and  Charles  B.  Jones  and  the  sur- 
vivor of  them,  and  the  executors,  administrators  and  as- 
signs of  such  survivor,  all  that  above  described  estate,  both 
real  and  personal,  together  with  all  and  singular  the  heredi- 
taments, rights,  members  and  appurtenances  that  may  in  anv* 
wise  belong  or  appertain  to  the  same,  and  all  the  estate,  right 
title  and  interest  whatever,  in  law  or  equity,  of  the  said  Sa- 
rah Anderson,  and  also  the  negro  slaves  above  named,  with 
the  issue  and  future  increase  of  the  female  slaves. 

To  have  and  to  hold  the  said  lands  and  slaves  and  all  oth- 
er premises  above  bargained  and  conveyed  unto  the  said  Jo- 
seph A.  Anderson  and  Charles  B.  Jones,  and  the  survivor  of 
them,  and  the  heirs,  executors,  administrators  and  assigns 
of  such  survivor,  in  trust  to,  for  and  upon  the  following 
uses,  trusts  and  conditions,  that  is  to  say :  In  trust  to  the  on- 
ly proper  use,  benefit  and  behoof  of  the  said  Sarah  Anderson 
and  Dr.  Thomas  K.  Dunham,  but  not  in  anywise  subject  to 
the  debts  of  the  said  Thomas  K.  Dunham,  during  their  natur- 
al lives,  and  the  natural  life  of  the  survivor  of  them,  and  from 
and  after  the  death  of  the  survivor  of  them,  then  in  trust  for 
the  use  and  benefit  of  the  issue  of  the  said  marriage,  his,  her 
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or  their  heirs  and  assigns,  if  any  such  issue  there  be,  and  in 
default  of  such  issue,  then  in  trust  for  the  heirs  of  said  Sap> 
rah  Anderson,  the  above  property  reverting  back  after  the 
death  of  the  survivor  to  the  heirs  of  the  said  Anderson,  their 
heirs,  executors,  administrators  and  assigns,  and  not  to  the 
heirs  of  the  said  Thomas  K.  Dunham. 

And  the  said  Thomas  K.  Dunham,  for  himself,  his  heirs^ 
executors,  administrators  and  assigns,  doth  covenant,  prom* 
ise,  grant  and  agree  to,  and  with  the  said  Joseph  A.  Ander- 
son and  Charles  B.  Jones,  and  the  survivor  of  them,  and  with 
the  executors,  administrators  and  assigns  of  such  survivor, 
that  any  and  all  property  and  estate,  real  or  personal,  which 
may  fall  or  come  to  the  said  Sarah  Anderson  during  her  cover* 
ture,  shall  be,  notwithstanding  her  coverture,  held  to,  for  and 
upon  the  uses,  trusts,  above  expressed,  and  it  is  mutually 
agreed  by  and  between  the  parties  to  these  presents,  that  it 
shiall  and  may  be  lawful,  at  any  time  hereafter,  for  the  said 
Joseph  A.  Anderson  and  Charles  B.  Jones,  or  the  survivor  of 
them,  to  grant,  bargain  and  sell,  any  part  or  portion  of  the 
property,  real  and  personal,  above  settled  and  assured,  they, 
the  said  Sarah  and  Thomas  K.  Dunham,  or  the  survivor  of 
them  requesting  the  same  in  writing,  the  proceeds  of  such 
sale  to  be  invested  in  other  property,  to  be  held  on  the  same 
trusts  and  conditions  as  are  herein  before  expressed. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  above  written. 

S.  A.  ANDERSON,  L.  S. 
THOS.  K.  DUNHAM,  L.  S. 
JOS.  A.  ANDERSON,  L.  S. 

In  presence  of  CHARLES  B.  JONES,    L.  S. 

G.  Troup  Maxvell, 

A.  M.  Jones. 

That  said  deed,  after  being  duly  proved,  was  recorded  in 
the  Office  of  the  Clerk  of  the  Superior  Court  of  Liberty  coun- 
ty, on  the  10th  of  February,  1851 ;  that  said  marriage  was 
only  solemnized,  and  the  said  Sarah  and  Thomas  K.,  lived 
ti^ther  as  man  and  wife,  until  the  22d  day  of  April,  1852, 
when  the  said  Sarah  departed  this  life,  without  ever  having 
had  issue,  leaving  the  said  Thomas  K.  Dunham,  her  survivor; 
tibiat  the  health  of  the  said  Sarah  A.,  during  her  married  life 
was  very  much  impaired,  and  became  more  and  more  feeble 
up  to  the  time  of  her  death ;  that  on  the  10th  day  of  January, 
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1852,  when  it  had  become  most  manifest,  that  the  said  Sarah 
A.,  from  her  rapidly  declining  health  could  not  long  survive, 
and  that  there  was  no  probability  of  issue  of  the  marriage,  she 
was  prevailed  on  by  her  husband,  the  said  Thomas  K.  Dun- 
ham, to  consent  to  a  modification  of  the  terms  of  said  deed  of 
marriage  settlement,  and  to  sign  a  written  statement  of  the 
proposals  for  such  modification,  and  to  procure  her  trustees, 
who  were  unwilling  to  oppose  her  application,  in  her  feeble 
state  of  health,  to  sign  the  same,  of  which  tho  following  is  a 
copy,  that  is  to  say : 

In  the  case  of  Dr.  Thomas  K.  Dunham's  marriage  settle- 
ment, it  is  proposed  to  modify  the  limitation  of  the  deed  ac- 
cording to  the  original  design  of  the  parties,  so  that  the  use 
of  the  property  shall  be  in  D.  and  Mrs.  Dunham  during  their 
natural  life,  and  after  the  death  of  Dr.  Dunham,  (ii  that 
should  occur  first,)  then  for  the  use  of  Mrs.  Dunham  during 
her  natural  life,  and  after  her  death,  then  to  the  child  or  chil- 
dren of  the  marriage.  In  case  of  the  death  of  Mrs.  Dunham 
first,  leaving  a  child  or  children,  then  in  trust  for  Dr.  Don- 
ham's  use  during  his  life,  and  after  his  death,  then  to  such  child 
or  children.  If  no  children  at  the  time  of  her  death,  then  to 
Dunham  absolutely,  if  he  be  the  survivor,  but  if  he  be  not  the 
survivor,  and  there  are  no  children  at  his  death,  then  to  Mrs. 
Dunham  absolutely  to  dispose  of  as  she  pleases. 

We,  the  original  parties  to  said  marriage  settlement,  agree 
hereby  to  the  modifications  above  proposed,  and  consent  that 
an  amicable  bill  be  filed  for  such  purpose  in  Liber;y  Superior 
Court,  and  that  wo  be  made  parties  thereto,  or  such  other 
course  be  pursued  as  will  efiect  such  object. 

SARAH  A.  DUNHAM, 
THOMAS  K.  DUNHAM, 
JAS.  A.  ANDERSON, 
C.  B.  JONES. 
10th  January,  1852. 

That  the  April  Term,  1852,  of  the  Superior  Court  of  Lib- 
erty, a  bill  in  equity  was  filed  in  the  name  of  the  said  Sarali 
A.  and  Thomas  K.  Dunham,  to  reform  the  said  deed  of  mar- 
riage settlement,  in  accordance  with  the  proposals  contained 
in  said  statement. 

That  on  the  20th  day  of  April,  1852,  there  was  a  decree 
rendered  in  said  case,  of  which  the  following  is  a  copy,  that 
is  to  say : 
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This  cause  came  on  to  be  heard  on  Bill,  Answer  and  Ex- 
hibits ;  whereupon,  it  is  ordered,  adjudged  and  decreed,  and 
we,  the  Jury,  do  order,  adjudge  and  decree,  that  the  prayer 
of  the  complainants  be  granted  ;  and  that  the  trusts  of  the 
said  deed  be  so  modified  as  to  suit  the  desire  of  the  parties, 
as  expressed  in  said  Bill  and  Exhibit,  so  that  the  use  of  the 
property  shall  be  in  the  complainants  during  their  natural 
lives,  and  after  the  dea^h  of  the  said  Thomas  K.  Dunham,  if 
that  should  occur  first,  then  that  said  property  be  for  the  use 
of  said  Sarah  A.  Dunham  during  her  natural  life,  and  after 
her  death,  then  to  the  child  or  children  of  the  said  marriage ; 
that  in  case  of  the  death  of  said  Sarah  A.  Dunham  first,  leav- 
ing a  child  or  children,  then  in  trust  for  said  Thomas  E.  Dun- 
ham during  his  life,  and  after  his  death,  then  to  such  child 
or  children ;  but  if  no  child  or  children  at  the  time  of  her 
dleath,.then  to  said  Thomas  K.  Dunham  absolutely,  if  he  be 
the  survivor,  but  if  he  be  not  the  survivor,  and  there  be  no 
children  at  the  time  of  his  death,  then  to  the  said  Sarah  A. 
Dunham  absolutely,  to  dispose  of  as  she  pleases. 

And  it  is  further  ordered,  adjudged  and  (Jocreed,  that  a 
deed  be  prepared  and  that  it  be  executed  by  the  parties,  pur- 
suant to  this  decree,  and  that  such  deed  stand  and  be  consid- 
ered in  lieu  and  place  of  said  original  deed  of  marriage  set- 
tlement. 

The  complainants  further  allege,  that  this  decree  was  ren- 
dered only  two  days  before  the  death  of  the  said  Sarah  A., 
and  whilst  she  was  hopelessly  ill ;  that  there  was  no  mistake 
nor  misunderstanding  in  regard  to  the  trusts  of  the  deed  of 
19th  December,  1850 ;  that  it  was  drawn  in  conformity  with 
the  wishes  and  desires  of  said  Sarah  A.,  and  according  to  the 
instructions  which  she  herself  had  given ;  that  she  read  the 
deed  and  approved  its  trusts :  that  no  pretence  of  ignorance 
on  the  part  of  the  said  Thomas  K.,  of  its  nature  and  trusts 
was  made  for  more  than  a  year  after  its  execution,  nor  until 
within  about  two  months  of  the  death  of  the  said  Sarah  A., 
when  her  health  was  rapidly  sinking,  and  her  mind  and  body 
both  weakened  by  disease,  she  was  persuaded  by  the  solicita- 
tions of  the  said  Thomas  K.,  to  acquiesce  in  his  desires  and 
wishes,  and  to  sign  the  instrument  consenting  to  the  modifi- 
cations of  the  deed  as  proposed  by  him,  and  unduly  pressed 
upon  her  in  her  weak  and  sinking  condition ;  that  the  said 
Thomas  K.  Dunham  survived  the  said  Sarah  A.  Dunham, 
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and  took  and  kept  possession  of  the  entire  property  so  settled 
by  the  said  deed  of  settlement,  until  his  death,  which  happen- 
ed on  the day  of in  the  year  eighteen 

hundred  and  fifty ;  that  the  said  Thomas  K.  Dun- 
ham before  his  death,  made  and  published  his  last  Will  and 
testament,  by  which  he  devised  and  bequeathed  the  whole  of 
the  said  settled  property  of  his  said  wif^,  the  said  Sarah  A., 
to  his  own  relatives,  heirs  and  next  of  kin,  to  the  entire  ex- 
clusion of  the  heirs  of  the  said  Sarah  A.,  as  provided  for  by 
the  deed  of  settlement,  of  the  19  rh  of  December,  1850,  and 
by  said  Will  appointed  the  defendant  Henry  R.  Fort,  execu- 
tor of  said  Will ;  the  defendants,  Ann  Dunham,  William  Dun- 
ham,   John    Dunham,    James    Dunham,   Joseph   Dunham, 

George  Dunham, Crawford  and  his  wife  Jane,  E.  H. 

Hart  and  his  wife  Esther,  David  Dunham,  Andrew  J.  Dun- 
ham are  the  heirs  and  next  of  kin  of  the  said  Thomas  K. 
Dunham,  and  devisees  and  legatees  under  his  said  Will ;  that 
since  the  death  of  the  said  Thomas  K.,  the  said  property  and 
estate  so  settled  in  trust,  has  been  taken  possession  of  by  said 
Port  as  executor  as  aforesaid,  and  by  all,  or  some,  of  the 
other  defendants,  and  is  held  and  claimed  as  their  property, 
under  said  Will  of  Thomas  K.  Dunham ;  that  the  complain- 
ants and  the  defendant  Joseph  A.  Anderson,  are  the  heirs  at 
law  and  next  of  kin  of  the  said  Sarah  A.  Dunham,  (formerly 
Anderson,)  and  as  such,  entitled  under  the  deed  of  settle- 
ment, of  nineteenth  of  December,  1850,  to  the  said  settled 
property,  upon  the  death  of  the  said  Sarah  A.,  and  Thomas 
K.  Dunham,  without  issue,  and  that  the  said  Charles  B.  Jones 
has  departed  this  life ;  that  complainants  are  aggrieved  by 
the  said  decree,  and  that  they  ought  not  to  be  bound  there- 
by ;  that  said  decree  was  improvidently  granted  and  rendered, 
in  what  was  treated  as  an  amicable  bill  without  consideration 
or  regard  to  the  interests  of  these  complainants  as  remainder- 
men under  the  said  deed  of  settlement,  and  that  no  such  de- 
cree should  have  been  pronounced  or  made,  affecting  the  in- 
terests of  these  complainants  in  remainder  under  said  deed ; 
and  that  the  same  decree  is  erroneous  and  ought  to  be  revers- 
ed, and  for  errors,  do  assign  the  error  therein  as  foUoweth : 
First,  because  complainants  say,  and  hope  to  maintain,  that 
the  rights  and  interests  of  these  complainants  under  said  deed 
of  19th  of  December,  1850,  were  such  that  it  was  not  legally 
or  equitably  competent  to  the  parties  to  said  deed,  or  any 
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Court  of  Law  or  equity  to  change  or  annul  them,  unless  for 
some  clearly  proved  mistake,  accident,  or  fraud  in  its  crea- 
tion and  execution  ;  and  secondly,  because  it  is  apparent  upon 
the  face  of  said  bill,  pleadings  and  exhibit  which  composed 
all  the  proofs  in  said  case  that  no  such  mistake,  accident,  or 
fraud  in  the  procuring  and  execution  of  said  deed  is  either  al- 
leged or  was  proved ;  thirdly,  because  the  consent  of  the  said 
Sarah  A.  to  the  proposals  for  modifying  the  trusts  of  said 
deed  was  procured  by  entreaty,  and  persuasion,  and  undue 
influence  exerted  upon  her  in  her  last  illness,  and  but  a  short 
time  before  her  death ;  fourthly,  that  your  orator  and  ora- 
trixes  were  no  parties  to  said  bill  or  proceedings,  and  ought 
not  to  be  bound  by  the  said  decree. 

The  prayer  of  the  bill  is,  that  the  decree  and  the  proceed- 
ings had  thereon,  may  be  reviewed  and  reversed,  and  the 
deed  of  the  19th  of  December,  1850,  may  be  confirmed  and 
reestablished  ;  that  the  defendants  may  be  compelled  to  de- 
liver to  the  complainants  as  heirs  at  Law  of  the  said  Sarah, 
all  the  property  settled  by  said  deed,  and  account  for  the 
rents,  hire  and  profits  of  the  same ;  and  that  the  complain- 
ants have  such  other  relief  as  to  the  Court  shall  seem  meet 
according  to  equity  and  good  conscience. 

To  this  bill,  counsel  for  defendants  set  up  a  general  demur- 
rer, and  after  argument'  had  thereon,  the  presiding  Judge  de- 
cided amongst  other  things — 

'*  That  under  the  marriage  settlement  between  Sarah  An- 
derson and  Thomas  K.  Dunham,  the  complainants  had  no 
right  in  the  property  in  dispute ;  that  whatever  interest  they 
took  in  said  property,  was  not  as  purchasers,  but  as  heirs  by 
descent ;  that  under  the  facts  of  this  case  Mrs.  Dunham  had 
A  perfect  right  so  to  change  the  deed  of  marriage  settlement, 
as  to  give  the  property  to  her  husband  to  the  exclusion  of  her 
heirs ;  that  although  the  complainants  may  not  be  bound  by 
the  decree  changing  the  trusts  of  the  deed,  they  had  no  in- 
terest in  the  proceedings,  and  the  decree  has  deprived  them 
of  nothing ;  that  the  demurrer  is  therefore  sustained  and  the 
bill  dismissed." 

This  discision  is  the  error  alleged  in  the  record. 

E.  H.  Bacon,  and  Law,  Bartow  and  Lovell  for  plaintiffs 
in  error. 
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Wilson  and  Harden  for  defendants  in  error. 

By  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

Complainants  seek  by  their  Bill  to  set  aside  a  decree  ren- 
dered in  a  former  suit  in  Chancery,  (which  they  attach  as  an 
exhibit,)  reforming  the  marriage  settlement  of  Thomas  K. 
Dunham  and  Sarah  A.  his  wife,  (formerly  Anderson,)  to 
which  they  were  not  parties.  They  claim  to  have  had  under 
the  original  settlement  an  interest,  which  was  divested  by 
the  decree  reforming  it.  They  allege,  that  not  havings  been 
parties  to  that  suit,  they  are  not  bound  by  the  decree,  and 
this  is  undoubtedly  true.  But  there  is  a  preliminary  ques- 
tion which  must  be  determined  in  their  favor  before  their 
right  to  impeach  the  former  decree  can  be  recognized,  viz : 
whether  they  had  a  vested  interest  under  the  marriage  settle- 
ment anterior  to  its  reformation.  By  the  terms  of  the  settle- 
ment the  property  was  settled  to  the  use  of  the  parties  to  the 
marriage  during  their  joint  lives,  then  to  the  use  of  the  sur- 
'vivor,  then  to  the  issue  of  the  marriage,  his,  her,  or  their 
heirs  and  assigns,  if  such  there  be,  and  in  default  of  each  is- 
sue, to  the  "  heirs  of  the  wife^  (the  property  being  her's)  the 
property  reverting  hack  after  the  death  of  the  survivor  to  the 
heirs  of  Sarah  Andersorij  their  heirs,  executors,  administra- 
tors and  assigns,  and  not  the  heirs  of  the  said  Thomas  K, 
Dunham.''  It  is  under  the  last  clause  that  complainants 
claim  to  take  as  purchasers.  If  they  did  so  take  upon  the 
execution  of  the  marriage  settlement,  the  subsequent  decree 
reforming  it,  did  infringe  their  vested  rights,  and  they  are 
entitled  to  be  heard  now,  in  opposition  to  the  validity  of  that 
decree,  but  not  otherwise.  ' 

After  the  termination  of  the  life-estates  created  by  the  set- 
tlement, and  on  failure  of  issue  of  the  marriage,  the  remain- 
der was  limited  to  the  heirs  of  the  grantor.  To  enable  the 
plaintiffs  in  error  to  take  as  purchasers  these  words,  "'  the 
heirs  of  Sarah  Anderson  must  appear  to  be  descriptive  of 
certain  persons  to  the  exclusion  of  all  others.  Had  the 
grantor  used  the  words,  "to  the  heirs  of  said  Sarah  A.  now 
living,*'  or  ''to  such  persons  as  would  be  the  heirs  of  the  said 
Sarah  A.  wey'e  she  now  dead,'*  then  the  words  would  be  de- 
scrtptio  personarum,  and  those  answering  that  description 
would  have  taken  as  purchasers.     There  must  be  some  words 
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amounting  to  a  description  of  a  person,  or  of  persons,  or 
something  in  the  context  clearly  indicating  that  the  remain- 
der, so  created,  shall  vest.  Ist.  Feam  on  Mem's  208.  Where 
the  word  "  heirs**  only  is  used,  it  must  be  taken  in  its  most 
general  sense,  as  referring  to  those  persons  who,  upon  the 
death  of  the  grantor,  (in  this  case,)  would  be  her  heirs. 
"  Nemo  est  heres  viventis,**  and  where  the  term  is  used  in  this 
eeneral  sense,  the  identification  of  those  to  take  upon  the 
happening  of  the  contingency,  is  necessarily  postponed  to 
the  death  of  that  person,  as  whose  heirs  they  are  to  take. 
In  this  view,  had  the  plaintiflfs  in  error  died  before  the  gran- 
tor, they  of  course  could  not  have  taken,  nor  could  their  heirs 
through  them. 

Again,  had  the  grantor  survived  her  husband,  Dunham, 
(there  being  no  children  of  this  marriage,)  and  then  married 
acain,  not  having  survived  her  second  husband,  had  then 
died,  leaving  children  of  the  second  marriage,  and  the  plain- 
tiffs in  error  surviving  her,  the  latter  could  not  have  taken, 
because  the  children  of  the  second  marriage  having  interven- 
cdf  would  have  been  her  heirs  to  their  exclusion.  Then  it  is 
clear  that  no  interest  vested  in  them. 

But  to  escape  this  conclusion,  we  are  called  upon  to  hold, 
that  the  words  "  heirs  of  Sarah  A.  Anderson'*  in  this  deed, 
mean  such  persons  as  would  be  her  heirs  should  she  die  that 
instant — -mean  heirs  apparent  or  presumptive.  If  there  be 
any  Law  for  such  construction  we  are  not  aware  of  it. 

In  our  view  of  this  case,  there  is  no  necessity  to  resort  to 
the  rule  in  Shelly's  case,  which  has  been  pressed  upon  our 
consideration ;  and  consequently,  the  very  able  and  learned 
argument  of  counsel  for  plaintiffs  in  error,  in  reply,  to  prove 
that  it  cannot  be  brought  within  that  rule  does  not  control 
the  case.  These  arguments  have  been  highly  entertaining 
and  instructive,  but  we  place  the  case  upon  another  position 
assumed  by  counsel  for  defendants  in  error,  viz  :  "  -A  limita- 
tion to  the  heirs  of  the  grantor  will  continue  in  himself  as  the 
reversion  in  fee/* 

Feam  on  Remainders^  60  andbl ;  Preston  on  Estates^  291  ; 
1  P.  Williams^  359  ;  2d.  Blackstone*s  Com.  241 — note. 

Thus  considered,  the  reversion  took  effect  in  the  grantor, 
and  upon  her  death  the  estate  would  have  passed  to  such  per- 
sons as  then  became  her  heirs  at  Law ;  but  as  it  could  not  be 
known  who  those  persons  would  be  until  her  death,  no  person 
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took  a  vested  interest  during  her  life,  no  person  could  take, 
under  that  clause,  any  interest  whatever,  vested,  or  con- 
tingent, as  purchasers. 

Had  that  clause  been  omitted  entirely  upon  the  happening 
of  the  specified  contingency,  the  estate  would  have  reverted, 
and  would  have  passed  to  those  whose  heirship  to  the  gran- 
tor was  established  by  her  death. 

The  deed  does  no  more  than  specify  the  course  to  be  taken 
by  the  estate,  which  it  would  have  taken  by  Law*,  without  the 
specification. 

In  this  view,  Mrs.  Dunham  had  a  perfect  right  to  consent 
to  the  proposed  reformation  of  the  settlement ;  and  the  decree, 
making  that  reformation  with  her  consent,  divested  no  pre- 
existing rights. 

We  affirm  the  judgment  of  the  Court  sustaining  the  De- 
murrer. 

JUDGMENT. 

'     Whereupon,  it  is  adjudged  by  the  Court,  that  the  Judg- 
ment of  the  Court  below  be  affirmed. 
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DESVERGES  v$.  DESVERGES. 

To  protect  a  voluntary  division  made  by  the  distributees  of  an  Estate  who 
are  at  the  time  oil  fui  juru^  after  the  lapse  of  twenty  or  thirty  years,  an 
administration  will  he  presumed. 

When  a  fact  is  abundantly  and  confessedly  proven,  by  the  testimony  on  both 
•ides,  the  admission  of  immaterial  evidence  to  the  same  point,  though  ille- 
gal, will  not  entitle  the  opposite  party  to  a  new  trial. 

When  one  of  the  distributees  consents  to  take  the  portion  of  property  allotted 
to  him,  though  unequal  in  value,  it  is  a  waiver  of  any  objection  for  want  o( 
a  jost  division. 

Trover  in  Mcintosh  Superior  Court.  Tried  before  His 
Honor  William  B.  Fleming. 

This  was  an  action  of  Trover,  brought  by  Marsiune  J. 
Desverges,  as  administrator,  de  bonis  noiij  of  James  C.  A. 
Dcsverges,  deceased,  against  John  L.  Desverges,  to  recover 
certain  slaves  alleged  to  be  the  property  of  the  estate  of 
said  deceased. 

The  defendants  pleaded  the  general  issue,  and  Statute  of 
Limitations. 

The  facts  of  the  case,  as  developed  by  the  testimony  on 
the  trial  in  the  Court  below,  are  substantially  as  follows : 

James  C.  A.  Desverges,  the  intestate  of  the  plaintiff,  died 
in  the  year  1803,  possessed  of  property,  of  which  that  sued 
for  and  its  descendants,  is  a  part.  The  deceased  left  sur- 
viving him  his  wife,  Martha,  and  two  sons,  to-wit :  the  de- 
fendant and  one  James  M.  Desverges.  Shortly  after  the 
(feceased*s  death,  his  widow  inter-married  with  one  John 
Wallace,  who  took  out  letters  of  administration  on  the  de-. 
ceased^s  estate,  and  kept  the  property  without  any  distribu- 
tion until  the  year  1^22,  when  he  died.  After  Wallace's 
death,  Mrs.  Wallace  and  James  M.  Desverges  took  charge 
of  the  property  of  said  estate,  and  kept  it  together  until,  in 
the  year  183^,  a  voluntary  division  of  said  property  was 
made  by  and  between  Mrs.  Wallace,  James  M.  Desverges 
and  John  L.  Desverges,  all  the  parties  at  the  time  being  sui 
juri$.  In  1834,  James  M.  Desverges  died.  There  was  some 
evidence  going  to  show  inecjuality  in  the  division,  and  some 
conflict  in  the  evidence,  as  to  whether  James  M.  Desverges 
agreed  to  the  division.  At  least,  there  was  evidence  that  he 
49 
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objected  to  the  manner  in  which  the  property  was  divided, 
but  he  nevertheless  received  his  share  and  enjoyed  the  bene* 
fit  of  it  up  to  the  time  of  his  death. 

The  property  so  divided  remained  in  the  possession  of  the 
parties  and  their  representatives,  until  November,  1857, 
when  the  plaintiff,  a  son  of  James  M.  Des verges,  took  out 
letters  of  administration,  de  bonis  jioHj  on  the  estate  of 
James  C.  A.  Desverges,  and  brought  the  present  action  as 
such,  to  recover  the  property  that  was  allotted  in  the  divis- 
ion to  the  defendant. 

On  the  trial,  counsel  for  the  plaintiff  objected  to  the  in- 
troduction of  all  proof  showing  the  division,  on  the  ground : 
that  such  a  division  could  not  be  set  up  at  Common  Law, 
to  bar  the  recovery  by  a  regular  administrator. 

The  presiding  Judge  overruled  the  objection,  and  admit* 
ted  the  evidence  on  the  ground :  That  after  the  lapse  of 
twenty-seven  years,  an  administration  would  be  presumed, 
And  that  such  a  defense  was  good  against  this  suit. 

To  this  ruling  counsel  for  plaintiff  excepted. 
.  Part  of  the  testimony  showing  the  division  consisted  of 
the  sayings  of  Mrs.  Wallace  and  the  defendant,  coupled  with 
the  fact,  that  a  part  of  the  property  went  into  the  posses- 
sion of  Mrs.  Wallace,  part  of  it  to  James  M.  Desverges* 
and  a  part  of  it  to  the  defendant. 

This  testimony  was  objected  to  by  counsel  for  plaintiC  on 
the  ground,  that  it  was  only  hear-say,  but  the  Court  over- 
ruleil  the  objection,  and  the  plaintiff  excepted. 

When  the  testimony  ha«l  closed,  the  presiding  Jmige 
charged  the  Jury : 

••  That  if  they  found  that  there  was  a  division  of  the  es- 
tate by  the  three  heirs,  and  also  found  that  at  the  rime  of 
'such  division  one  of  the  heirs  was  not  consenting  thereto, 
but  subsequently  took  the  part  allottetl  to  him,  whether  an 
equal  [>ortion  or  not,  his  taking  such  portion  was  a  waiver 
of  his  objection  to  the  division,  and  made  it  good.*' 

The  Jury  returneil  a  venlict  for  the  defendant*  aad  the 
plaintiff  in  error  seeks  a  reversal  of  the  judgmen:  on  the 
following;  grounds,  to-wit : 

1.  Because  the  Court  erred  in  admitting  the  :e?tiui  -ny 
objected  to  as  aforesiiid. 

-.  Because  the  Court  erred  in  cliargiag  the  Jurv  j,.-  ber*';r« 
stated. 
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Norwood,  for  the  plaintiff  in  error. 

Hardex  &  GuERRARi),  coutra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

We  respectfully  submit  that  the  counsel  for  the  plaintiff, 
neither  in  the  bill  of  exceptions,  nor  in  his  argument  before 
this  Court,  represents  Judge  Fleming  correctly  in  this  case. 
He  has  fallen  into  the  error  unintentionally,  of  course.  For 
instance,  the  first  complaint  is,  that  His  Honor  erred  in 
allowing  the  evidence  of  Canaan  Young  to  go  to  the  Jury 
for  the  purpose  of  showing  that  any  division  had  been  made 
by  the  heirs  of  the  estate  of  James  Charles  Anthony  Des- 
verges,  without  administration;  and  he  cited  the  case  of 
Turky  in  Sd  Kelly ^  as  direct  authority  to  this  point.  He 
omits,  however,  to  state  the  reason  assigned  by  the  Court 
for  overruling  the  objection  to  this  testimony.  It  was  not 
because  a  distribution  of  the  estate  by  the  heirs,  who  were 
^uijurisy  was  a  bar  at  Common  Law  to  an  action  brought  by 
an  administrator.  The  Court  nowhere  decides  this ;  and 
hence,  there  is  no  conflict  between  this  case  and  the  rule 
laid  down  in  Turk's  case.  But  the  Court  overruled  the 
plaintiff's  objection,  holding  :  "That  after  the  lapse  of  twen- 
ty-seven years,  an  administration  would  be  presumed,  and 
that  such  a  defense  was  a  good  defense  in  this  suit.**  And 
we  think  it  undoubtedly  is,  without  invoking  the  aid  of  the 
decision  in  21th  Geo,^  which,  for  myself,  I  believe  to  be  good 
Law. 

As  to  the  complaint  in  permitting  the  division  of  the  pro- 
perty to  be  proven  by  hear-say,  we  would  ask :  Is  there  any 
<|uestion  that  a  division  was  made  ?  Do  not  the  plaintiff's 
witnesses  establish  the  fact? — I  mean  a  iliyision  de facto — 
whether  de  jure  or  not,  is  another  thing.  Mrs.  Margaret 
Heald,  the  mother  of  the  plaintiff,  testifies  that  Mrs.  Wal- 
lace divided  the  land  and  negroes,  leaving  out  Hetty,  and 
appropriating  her  to  herself,  and  that  James  M.  Desverges 
used  his  utmost  influence  to  prevent  it ;  who  told  his  mother, 
Mrs.  Wallace,  when  she  took  the  girl  into  her  possession, 
that  she  belonged  to  tlic  estate  of  his  father.  Still,  the  fact 
is  not  denied,  that  a  division  of  the  land  and  negroes  was 
made.     As   to  the  hear-say  testimony  then,  if  it  be  such, 
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we  deem  it  wholly  immaterial  in  this  case.  It  is  in  proof 
by  the  plaintiff,  that  James  M.,  the  father  of  the  plaintiff, 
went  so  far  as  to  consult  counsel  how  he  should  proceed  in 
the  business.  Why  talk,  then,  about  the  manner  of  prov- 
ing that  the  property  was  actually  divided  into  three  parts  ? 
Whether  into  equal  and  just  proportions,  does  not  appear ; 
nor  is  it  necessary  that  it  shoiild,  so  far  as  the  points  in  this 
case  are  involved. 

Another  error  assigned  is :  That  the  Court  charged  the 
Jnry,  that  if  they  found  that  division  had  been  made,  al- 
though at  the  time  one  of  the  heirs  was  not  consenting  to  a 
division,  but  subsequently  took  the  part  that  was  allotted  to 
him,  whether  an  equal  portion  or  not,  his  taking  of  such 
portion  would  be  a  waiver  of  his  objection  to  the  division, 
and  would  make  it  good. 

We  hold  this,  too,  to  be  sound  Law ;  and  that  the  letter 
written  by  James  to  his  brother  John,  the  defendant,  and 
dated  April  1st,  1834,  furnishes  the  strongest  possible  evi- 
dence, not  only  that  a  division  had  been  made,  but  that  he 
acquiesced  in  it.  The  preservation  of  this  letter  seems  al- 
most to  be  Providential.  It  is  proof  in  writing,  under  the 
hand  of  the  father  of  the  plaintiff,  and  would  be  diflScult  to 
overcome.  It  shows  more,  namely :  That  the  division  had 
not  disturbed  at  all  the  family  relations.  Affectionate  ref- 
erence is  made  to  the  very  mother  who  is  charged  to  have 
acted  unjustly  in  the  matter  of  the  division.  And  this  is 
the  last  that  we  hear  from  this  son  and  brother,  until  he  dis- 
appears entirely  from  the  toilsome  strife  of  sublunary  care. 
His  remains  have  rested  in  peace  for  nearly  thirty  years. 
Let  them  not  be  disturbed  until  the  trump  of  the  Archangel 
shall  sound  ! 

JUDGMENT. 

Whereupon,  it  is  considered  and  adjudged  by  the  Court 
that  the  Judgment  of  the  Court  below  be  affirmed. 


REPORTER'S  NOTE. 


There  are  three  cases  in  this  Volume,  in  which  there  was 
a  dissenting  Judgment,  a  note  of  which  should  have  been 
made,  along  with  a  report  of  the  cases,  but  which  was 
omitted. 

Mr.  Justice  Jenkins  dissented  from  a  majority  of  the 
Court  in  the  following  cases  : 

Dennis  vs.  Sharman  et  aZ., 607 

Howell  vs.  Lawrenceville  Manufacturing  Company, ....  668 

Mr.  Justice  Lton  dissented  in  the  following  case : 
Strozier  vs.  Carroll, 657 
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ACTION. 

1 .  The  owner  of  property  out  of  possession,  can  only  recover 
in  an  tuition  of  Trespass,  for  an  injury  done  to  the  reversion. 
Johnson  et  al,  vs.  Lovett 187 

ADMINISTRATION. 

1.  A  person  dying  intestate,  and  leaving,  as  his  sole  heir  at 
law,  an  infant  child,  no  collateral  relative  of  that  child  has 
a  legal  right,  by  reason  of  such  relationship,  to  administra- 
tion on  the  estate  of  the  intestate.  The  legal  right  is  in 
the  infant.      Watson  vs,  Warnock 694 

'i.  In  a  contest  for  administration  in  such  a  cose  between  two 
collateral  kinsmen  of  the  infant,  before  the  Superior  Court, 
on  appeal  from  the  Ordinary,  a  judgment  of  the  Superior 
Court  between  the  same  parties  in  a  contest  for  the  guard- 
ianship of  the  infant,  awarding  the  guardianship  to  one  of 
them,  is  admissible  as  evidence,  to  aid  the  Jury  in  the  pro- 
per exercise  of  their  discretion,  and  it  is  not  error  in  the 
Court  to  charge  the  Jury  that  they  should  consider  that 
judgment  in  making  their  verdict.     IbiJ, 

3.  To  protect  a  voluntary  division  made  by  the  distributees 
of  an  estate  who  are  at  the  time  all  sui  juris,  afler  the  lapse 
of  twenty  or  thirty  years,  an  administration  will  be  pre- 
sumed.    Desverges  vs.  Desverges 758 

AMENDMENT. 

1 .  Where  the  signing  of  the  declaration  is  imperfect,  it  is  cura- 
ble, even  under  the  Act  of  1818,  provided  there  be  a  good 
cause  of  action  set  out  in  the  declaration.     The  time  for 
such  trifling  is  past. 
Tatum  et  aL  vs,  Allison,  Anderson  cC*  Co 387 
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2.  A  declaration  in  favor  of  a  Sheriff,  against  a  purchaaer  at 
Sheriff's  sale,  may  be  amended,  so  as  to  include  as  usees  in 
the  action  the  names  of  plaintiffs  in  execution,  which  were 
omitted  by  accident  or  mistake.     Glenn  r«.  Black  et  aL, . .  393 

See  Practice,  5. 

ANCIENT  DOCUMENTS. 

See  Deeds,  1, 

APPEALS. 

1.  When  a  party,  desiring  to  appeal,  pays  the  costs,  tenders 
security,  and  demands  an  appeal  from  the  Clerk  during  the 
Term  at  which  the  judgment  was  rendered,  and  the  appeal 
be  not  entered,  from  the  fault  of  the  Clerk,  the  Court,  on  ap- 
plication, will  order  the  appeal  to  be  entered  nunc  pro  tunc. 
Holt  vs.  E-lmonson 357 

2.  A  party  not  appealing  from  a  first  verdict,  is  bound  by  it. 
Pierce  V8,   Chapman  el  aJ 674 

ARBITRAMENT  AND  AWARD. 

1.  A  case  stated,  in  which  it  was  Held, 

1.  That  a  bill  of  review  did  not  lie  to  correct  the  errors  of 
the  award  or  judgment. 

2.  That  the  attorney  and  solicitors  of  complainant  had 
power  to  make  the  reference  under  the  sanction  of  the  Court, 
without  the  consent  of  complainant. 

3.  It  wiis  not  error  in  the  arbitrators  to  settle  the  accounts 
between  the  defendant  and  husband  of  complainant,  especially 
as  such  settlement  inured  to  the  benefit  of  complainant. 

4.  That  it  was  no  error  for  the  next  friend  of  complainant 
to  sign  and  agree  to  said  submission,  and  that  he  did  so,  only 
made  it  the  more  perfect. 

5.  In  arbitrations,  other  than  those  provided  for  by  the  ar- 
bitration Act  of  1856,  the  rule  prescribed  by  that  Act,  that 
the  arbitrators  may  settle  compensation  for  their  services,  may 
be  adopted  by  the  Court  as  a  proper  rule  in  like  cases. 

6.  It  was  no  error  in  the  arbitrators  in  the  case  to  pay  off 
the  balance  duo  to  defendant  with  the  negrf)es  on  which  the 
advances  and  debts  were  contracted,  or  to  allow  a  credit  for 
the  hire  of  complainant's  negroes,  when  complainant  has  re- 
ceived the  corresponding  benefit  from  the  advances  made  and 
the  surplus  lefl. 
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7.  It  is  not  compound  interest  to  add  int^^rest  on  the  bal- 
ance up  to  the  credit  and  deduct  the  credit  from  the  sum  of 
principa  1  and  interest,  and  then  to  add  interest  on  balance, 
&c.,  when  the  credit  exceeds  the  interest,  &c. ;  but  such  rule 
is  the  one  prescribed  by  the  Statute. 

8.  As  the  arbitration  was  not  under  the  arbitration  Act  of 
1856,  it  was  not  error  not  to  furnish  the  parties  with  co- 
pies of  the  awai*d. 

9.  The  children  of  complainant  having  no  interest  in  the 
matters  in  arbitration,  it  was  not  necessary  that  they  should 
be  parties,  nor  have  their  interest  been  affected  by  the  award. 

10.  There  was  no  error  in  allowing  defendant  and  the  hus- 
band of  complainant  to  be  sworn  as  witnesses  in  the  arbitra- 
tion, neither  having  sworn  to  anything  untrue,  or  prejudicial 
to  complainant. 

1 1 .  The  award  being  in  the  highest  degree  beneficial  to  ctjm- 
plainant,  ought  not  to  be  disturbed.      Wade  vs,  Powell 1 

2.  S.  and  H.  agreed  to  submit  matters  in  litigation  between 
them  to  the  arbitration  of  certain  persons  named,  who,  "  as 
arbitrators,  should  settle,  adjudicate  and  pass  upon  the  afore- 
said several  matters  in  controversy,  under  the  provisions 
and  regulations  of  an  Act,  entitled,  an  Act  to  authorize  per- 
sons to  submit  controversies  to  arbitration,"  approved  March 
5th,  1856:  Held,  that  the  award,  to  be  good,  must  be  unani- 
mous, notwithstanding  the  arbitration  was  not  had  until 
after  the  passage  of  the  amendatory  Act  of  12th  of  Decem- 
ber, 1859,  making  the  agreement  of  two  of  the  arbitrators 
to  the  award,  under  that  Act,  sufficient. 
Hopper  V8.  Stttphens 589 

ArrORNEYS. 

1 .  An  attorney  or  solicitor  of  a  party  may,  under  the  sanc- 
tion of  the  Court,  refer  a  cause  to  arbitration,  without  his 
client's  consent.     Wade  vs.  Powell 2 

2.  A  writ  may  be  signed  by  an  attorney  in  fact  of  the  plain- 
tiff.    Tatum  et  al,  vs,  Allison,  Anderson  (t  Co 387 

See  Witnesses,  1.     Continuance  1. 

BAILMENTS. 

1.  The  defendant  hired  from  the  plaintiff  a  horse  to  perform 
a  journey.  While  he  had  as  yet  performed  but  a  small  ^rt 
of  the  journey,  the  horse  was  discovered  to  be  sick.     L)e* 
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fendant's  attention  was  called  to  the  condition  of  the  horse, 
who  continued  his  journey,  and  at  the  end,  the  horse  died : 
Held^  that  defendant  is  liable  to  the  plaintifiF. 
Thompnon  vs.  Harlow 348 

BANKS  AND  BANKING. 

1.  The  charter  of  a  bank,  granted  by  Act  of  the  General  As- 
sembly  of  Georgia,  is  a  public  Act,  and  Courts  must  take  ju- 
dicial cognizance  of  it,  in  all  cases,  without  having  been  spe- 
cially given  in  evidence. 

Davis  et  al,  vs.  Bank  of  Fiilton Oi» 

2.  Where  a  clause  in  a  bank  charter  authorizes  the  joining  in 
one  action  of  all  parties  to  a  note  or  bill  given  to  be  negoti- 
ated, or  actually  negotiated  in  that  bank,  such  joinder  is 
proper.     Ibid, 

3.  Such  a  clause  in  a  bank  charter  is  not  unconstitutional,  be 
cause  not  expressly  recited  in  the  title  of  the  Act  of  corpora- 
tion.    Ibid. 

4.  By  the  9th  section  of  the  charter  of  the  Planters'  6z;  Me- 
chanics' Bank  of  Dalton,  it  is  declared  that  "  the  bills  ob- 
ligatory and  of  credit,  notes  and  other  contracts  whatever, 
in  behalf  of  said  corporation,  shall  be  binding  upon  the  said 
Company  :  Provided  the  same  be  signed  by  the  President 
and  countersigned  by  the  Cashier  of  said  corporation ;  and 
the  funds  of  said  corporation  shall  in  no  case  be  liable  for 
any  contract  er  engagement  whatever,  unless  the  same  be 
signed  and  countersigned  as  aforesaid :"  Held^  that  bank- 
bills,  signed  by  a  Vice-President,  and  countersigned  by  an 
Assistant  Cashier,  there  being  a  regular  President  and 
Cashier  in  office  at  the  time,  discharging  their  respective  du- 
ties, are  not  binding  on  the  corporation. 

Philters  k  Meihanics^  Bank  of  Dalton  vs.  Erwin 371 

CAPACITY  TO  CONTRACT. 

1.  Mere  weakness  of  mind,  if  the  person  be  legally  compos 
mentis,  is  no  ground  for  setting  aside  a  contract. 

Maddox  vs.  Simmons  r£'   Griffin TyVl 

2.  The  Law,  in  fixing  the  standard  of  legal  competency  to 
contract,  has  taken  a  low  standard  of  capacity.     Ibid. 

3.  Imbecility  and  ccoentricity  of  mind  not  the  same,    /frtli. 
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CASA  BOND. 

I.  I>  the  officer  arresting  a  defendant  in  ca.  »a.  take  bond  for 
his  appearance  at  the  Court  to  which  the  ea.  aa,  is  returna- 
ble, on  a  certain  day,  which  is  not  the  day  appointed  for  the 
sitting  of  the  Court,  and  the  defendant  appear  on  the  day 
designated  in  the  bond,  but  afler  the  time  appointed  for  the 
holding  of  the  Court,  and  after  its  adjournment,  the  security 
is  not  responsible.  It  is  the  mistake  of  the  arresting  officer. 
Roberts  vs.  Green 421 

CERTIFICATE. 

1 .  An  application  for  a  certificate,  to  prevent  damages  being 
jissessed  under  the  Act  of  1845,  creating  the  supremo 
(>)urt,  must  be  made  during  the  Term  at  which  the  judg- 
ment was  rendered.     Goodwt/n  vs.  Ooadwyn 265 

*i.  The  party  may  apply  in  advance  of  the  decision,  and  the 
proper  time  for  doing  this  is  when  the  case  is  argued.   Ibid. 

s 

CHARGE  OF  THE  COURT. 

1 .  It  is  not  error  in  the  Court  to  charge  the  Jury,  on  request, 
that  when  a  witness  testifies  to  facts,  inooherenUy  or  incon- 
sistently, that  circumstance  goes  to  his  credit,  and  if  his 
testimony  be  very  incoherent  or  inconsistent,  it  should  be 
considered  with  great  caution. 
Evans  et  al,  vs.  Lipscomb  ei  al, 71 

'I.  It  is  not  error  in  the  Court  to  express  its  opinion  as  to  the 
grade  of  the  offense  made  by  the  ease,  provided  it  is  not 
done  in  the  way  of  direction  ;  and  the  omission  or  refusal 
of  the  Court  to  charge  the  Jury  upon  a  grade  of  homicide 
not  authorized  by  the  pleadings  and  proof,  is  not  error. 
Choice  vs.  The  State 424 

•}.  When  S.  sells  land  for  another,  and  is  himself,  tosether 
with  the  attorneys  of  the  principal,  the  principal  purchasers 
of  the  lands  at  such  sale,  and  when  also  such  agent  and  at- 
torneys take  an  undue  advantage  or  interest  from  such 
sales  :  Held,  that  it  is  no  error  in  the  Court,  on  the  trial  of 
suit  brought  for  the  recovery  of  the  lands,  to  charge  the 
Jury  that  plaintiffs  were  not  bound  by  that  sale  if  thcore  was 
any  fraud  in  it ;  at  least,  the  &cts  would  warrant  this  charge. 
KeUamve.  Doe  it  Alkn  et  ai ^ 544 
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4.  It  is  not  error  in  the  Court,  after  having  charged  the  Jury 
as  to  a  presumption  arising  under  a  given  state  of  facts,  not 
amouDtiQg  to  positive  prooif  of  tbe  thing  presumed,  to  add, 
'<  but  this  presumption  is  not  conclusive.  It  may  be  rebut- 
ted by  evidence,  and  it  is  for  you  to  determine  whether  or 
not  it  has  been  rebutted."    Biack  et  al,  vs.  Thornton 641 

5.  It  is  not  error  in  the  Court  to  charge  the  Jury,  "that  if 
they  believe  one  of  the  witnesses  sworn  was  called  on  by 
the  parties  at  the  time  of  the  transaction,  to  bear  witness  to 
it,  or  was  deliberately  consulted  by  them,  such  circum- 
stances are  to  be  considered  by  the  Jury  in  favor  of  giving 
special  weight  to  his  evidence ;  but  such  circumstances  are 
not  conclusive :  they  may  be  overborne  in  the  minds  of  the 
Jury  by  others."     Ihid. 

See  Error ^  2.     RaUroads,  1. 

CITY  ORDINANCE. 

1.  Under  an  ordinance  of  a  municipal  corporation,  providing 
for  the  collection  of  taxes,  in  the  following  words:  "  It  shall 
be  the  duty  of  the  collect'  *t  and  treasurer  to  give  notice,  in 
one  or  more  of  the  gazettes  oi  the  city,  and  to  call  at  least 
once  at  the  house  of  each  person  taxed,  to  demand  the  taxes ; 
and  unless  said  taxes  be  paid  within  two  months  from  the 
date  of  said  notice,  it  shall  be  his  duty  to  make  a  return  of 
such  defaulters  to  the  City  CoxxnoM,  and  thereupon  exemtion* 
shall  issue  against  the  goods  or  persons  of  such  defaulters/' 
And  further :  "  At  the  regular  time  for  returning  defaultera 
on  the  Digest,  the  collector  and  treasurer  shall  become  liable 
for  the  amount  of  the  Digest,  afler  deducting  the  sum  for 
which  defaulters  are  liable ;  and  he  shall  be  liable  for  the 
amount  of  all  executions,  not  satisfied,  which  may  remain  in 
his  hands  at  the  expiration  of  his  term  of  service,  unless  he 
shall,  within  ten  days  thereafter,  deliver  them  to  the  Clerk 
of  the  Council :"  Held,  that  a  caX\  at  the  house  of  the  tax- 
payer to  demand  his  taxes,  and  a  return  of  him  as  a  de- 
faulter, are  prerequisites  to  the  issue  of  executi(»i,  and  thai 
the  former  must  be  made  within  two  months  after  notice  in 
the  gazette,  and  the  latter  within  the  said  collector's  term 
of  onke,  to  authorize  the  issue  of  execution  as  provided  in 
the  ordinanoe. 

UAntignae  vs.  The  City  Council  of  Augmta 7OO 
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CONSIDERATION. 

I.  In  the  absence  of  fraud  or  deception,  the  Court  will  rarely 
set  aside  a  contract  on  account  of  inadequacy  of  considera- 
tion ;  though  gross  inadequacy  may  be  looked  to  as  an  evi- 
dence of  imposition.    Maddox  vs,  Simmons  d:  Oriffin 512 

*2.  It  may  be  well  said,  that  in  the  absence  of  fraud,  mere  in- 
adequacy of  consideration  is  no  ground  for  avoiding  a  con- 
tract.   Ibid, 

CONSTITUTIONAL  LAW. 

See  Banks  and  Banking,  2,  3. 

CONTINUANCE. 

1.  The  absence  of  counsel  in  attendance  on  the  Legislature, 
and  as  a  member  thereof,  is  not  a  good  ground  of  contin- 
uance.    Skarman  vs,  Morton 35 

CONTRACT. 

1 .  A.  purchased  from  B.  certain  hides,  in  vats,  at  a  stipulated 
price  per  hide,  and  of  an  assumed  number,  with  the  under- 
standing that  there  should  be  a  count  made  of  them,  and  if 
they  fell  short  of  the  number  assumed,  B.  should  account 
to,  or  pay  A.  for  the  number  deficient,  at  the  price  fixed. 
A  count  being  made,  the  number  was  found  deficient.  A. 
raised  an  account  against  B.  for  such  deficiency,  in  accord- 
ance with  the  agreement,  amounting  to  t51  00.  To  a  suit 
afterwards  brought  by  B.  against  A.,  on  a  note,  A.  pleaded, 
first,  failure  of  consideration,  in  that  the  note  sued  on  was 
given  in  part  consideration  of  the  hides,  setting  out  the 
agreement  and  the  ascertained  deficiency.  He  also  pleaded 
his  account,  so  raised  against  B.,  as  a  set-off.  The  proof  of 
the  a)nsideration  of  the  note  was  not  clear ;  but  the  sale 
of  the  hides,  the  agreement,  and  deficiency,  as  stated,  were 
clearly  proven :  Hrld,  that  A.  was  entitled  to  the  allow- 
ance of  his  demand,  under  one  plea  or  the  other. 

Daniel  <£*  Johnson  vs.  Trice 162 

2.  When  the  plaintifis  resided  in  New  York,  the  makers  of 
certain  notes  in  the  State  of  Georgia,  and  the  notes  were  in- 
dorsed by  defendants,  to  an  agent  of  the  plaintifls,  in  the 
State  of  Tennessee :  Msid^  that  the  contraet  was  to  be  per- 
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formed  in  the  State  of  Georgia,  and  the  ooutract,  as  to  its 
nature,  validity,  construction  and  obligation,  was  to  be  gov- 
erned by  the  laws  of  Georgia,  and  not  of  Tennessee. 
Vanzant,  Jonen  dt  Co,  vs,  Arnold,  Hamilton  d:  Johnson. .  .  210 

3.  A  verbal  contract  made  on  the  14th  December,  1856,  for 
the  rent  of  house  and  lot,  for  the  year  1857,  is  an  agree- 
ment not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof,  and,  ther<ifore,  void  under  the  Statute 

of  Frauds,  &;c.     Atwood  vs.  Norton 50^* 

4.  If  a  contract  be  made  with  one  in  his  individual  right,  and 
on  his  own  security,  such  person  is  alone  liable  on  that  eon- 
tract,  althf>ugh  a  partnership  existed  that  received  the  entire 
l>enefit  of  the  contract,  of  which  such  contracting  party 
was  a  member.     Floyd  vs,  Wallace <i8s 

5.  Mere  weakness  of  mind,  if  the  person  be  legally  compos 
mentis,  is  no  ground  for  setting  aside  a  contract. 

Maddox  vs.  Simmons  d:  Griffin 512 

0.  Th(;  Law,  in  fixing  the  standard  of  legal  competency  to 
contra<;t,  has  taken  a  low  standard  of  capacity.     Ibid. 

See  Georgia  Military  Institute,  1. 

CRIMINAL  LAW. 

1.  When  the  circumstances  are  such  as  to  excite  the  fears  of  a 
reasonable  man,  in  the  absence  of  all  other  proof  to  the 
contrary,  the  Law  will  attribute  the  killing  to  these  fears, 
and  not  to  revenge  or  passion.     Aaron  vs.  The  State li»7 

2.  When  a  homicide  is  committed  with  a  deadly  weapon,  and 
the  slayer  is  indicted  for  murder,  it  is  competent  for  him  to 
prove  that  he  came  by  the  weapon  accidentally,  or  for  an  in- 
nocent purpose,  on  the  occasion.     Ibid. 

3.  It  is  justifiable  homicide  to  kill  one  who  intends,  by  vio- 
lence, to  commit  a  felony  upon  the  person  of  another.    Ibid. 

4.  It  is  not  the  name  given  to  it,  in  a  bill  *f  indictment,  but 
the  description,  that  characterizes  the  oflfense. 
O'Halloran  vs.  The  State Hm 


.  It  is  neither  legally  or  morally  wrong  for  persons  to 
bine  to  detect  an  offiuiae.    IHd. 


com- 
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tV  The  furnishing  of  liquor  to  slaves  is  a  crime  which,  in  its 
eons<»quences,  is  one  of  the  most  mischievous  in  the  Code. 
Ibid. 

7.  An  involuntary  killing  happening  in  the  commission  of  an 
unlawful  act,  which,  in  its  cx)nsequence8,  naturally  tend  to 
destroy  the  life  of  a  human  being,  or  if  committed  in  the 
prosecution  of  a  riotous  intent,  or  of  a  crime  punishable  by 
death  or  imprisonment  in  the  Penitentiary,  shall  be  deem- 
ed and  adjudged  to  be  murder.  Nor  can  the  offense  be  ex- 
<Mised  or  mitigated  by  proof  that  the  accused  had  no  ill-will 
or  actual  malice  toward  the  deceased. 
McGinni8V8,  The  State 5i86 

^.  If  a  defendant,  on  trial  for  stabbing,  give  in  evidence  a 
previous  difficulty  or  quarrel  on  the  same  day,  to  show  a 
conspiracy  of  several  to  do  him  bodily  harm,  it  is  compe- 
tent for  the  State  to  prove  other  incidents  of  the  same  pre- 
vious difficulty,  to  the  cud  that  the  Jury  may  the  better  un- 
tlcrstand  the  merits  of  the  wise.     McAfee  vs.  The  State, . .  411 

\K  In  such  a  case  it  is  no  objection  to  the  competency  of  a  wit- 
ness, on  the  part  of  the  State,  or  to  his  testimony,  that  he  is 
one  of  the  parties  charged  with  conspiracy,  and  that  his  tes- 
timony tends  to  exculpate  himself,  if  it  rebut  the  conspi- 
racy attempted  to  be  proven.     Ibid, 

1 0.  Under  an  indictment  for  stabbing,  if  the  evidence  show 
that  the  j>rosecutor  and  defendant  agreed  to  fight — the  pros- 
c^cutor  being  entirely  unarmed,  and  the  defendant  com- 
menced from  the  first  to  use  a  knife,  stabbing  the  prosecutor 
at  every  blow — it  is  not  a  case  of  self-defense,  and  a  verdict 
of  guilty  is  sustained  by  the  law  and  the  evidence.     Ibid, 

11.  C.  is  indicted  for  murder.  The  plea  of  insanity  is  inter- 
posed :  Held,  that  it  is  not  competent  to  prove,  by  a  subse- 
<iuent  conversation  with  the  prisoner,  that  he  was  insane  at 
the  time  the  homicide  was  committed.  Neither  is  it  allow- 
able to  give  in  evidence  the  tests  that  were  applied  during 
that  interview*  in  order  to  test  prisoner's  sanity  at  the  time 

the  act  was  done.     Choice  vs.  The  State 424 

12.  The  State  having  proved  the  homicide,  from  whicli  the 
Law  infers  malice,  closed.  The  defendant  pleads  insanity, 
and  supporU  his  plea  by  proof.  The  State  may,  by  leave 
of  the  Court,  then  offer  evklenee  of  ezprett  malioeh    Ibid, 
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13.  Witnesses  other  than  experts  may  give  their  opinions 
as  to  sanity  or  insanity,  provided  they  be  accompanied  by 
the  facts  upon  which  they  were  ft>unded.  Nor  is  it  wrong 
for  witnesses  to  state  that  the  prisoner  "  appeared  to  bo 
drinking."     Ibid. 

14.  The  Court  is  not  obliged  to  have  the  testimony  taken 
down  at  the  trial,  read  over  to  medical  witnesses  to  enable 
them  to  express  an  opinion  relative  to  the  sanity  or  insanity 
of  the  accused.  The  proper  course  is,  to  ask  their  opinion 
upon  the  facts,  hypothetical ly  stated.     Ibid. 

15.  It  is  not  error  in  the  Court  to  express  its  opinion  as  to  the 
grade  of  the  offense  made  by  the  case,  provided  it  is  not 
done  in  the  way  of  direct hn  ;  and  the  omission  or  refusal 
of  the  Court  to  charge  the  Jury  upon  a  grade  of  homicide 
not  authorized  by  the  pleadings  and  proof,  is  not  error. 
Ibid, 

16.  Family  and  neighborhood  reputation  is  not  admissible  to 
prove  that  the  prisoner  was  permanently  injured  in  his  mind 
by  reason  of  an  injury  which  he  had  received.     Ibid. 

17.  If  the  condition  of  a  man's  mind,  when  unexcited  by  li- 
quor, is  capable  of  distinguishing  between  right  and  wrong, 
reasoning  and  acting  rationally,  and  he  voluntarily  deprives 
himself  of  reason  by  intoxication,  and  commits  an  offense 
while  in  that  condition,  he  is  criminally  responsible  for  it. 
Ibid. 

18.  "  Nor  does  it  make  any  difference  that  a  man,  either  by 
former  injury  to  the  head  or  brain,  or  constitutional  in- 
firmity, is  more  liable  to  be  maddened  by  liquor  than  an- 
other man.  If  he  has  legal  memory  and  discretion  when 
sober,  and  voluntarily  deprives  himself  of  reason,  he  is  re- 
sponsible for  his  acts  while  in  that  condition.  But  if  a  man 
be  insane  when  sober,  the  fact  that  he  increased  the  insanity 
by  the  super-added  excitement  of  liquor,  makes  no  differ- 
ence. An  insane  man  is  irresponsible,  whether  drunk  or 
sober.     Ibid. 

19.  The  disease  called  oitiomania  questioned.     Ibid. 

20.  An  inordinate  thirst  for  liquor,  produced  by  the  habit  of 
drinking,  is  no  excuse,  legally  or  morally,  for  the  conse- 
quences resulting  from  the  indulgence  of  such  appetite.   Und. 
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21.  Moral  insanity,  or  irresponsibility  for  crime,  from  an  ina- 
bility to  (»ntrol  the  will,  from  the  habit  of  indulgenct*,  con- 
troverted.    Ibid. 

22.  This  doctrine  has  no  foundation  in  the  Law,  and  the  con- 
sciousness and  conscience  of  mankind  have  in  all  ages  been 
opposed  to  it.     Ibid. 

23.  If  a  man  has  capacity  and  reason  sufficient  to  enable  him 
to  distinguish  between  right  and  wrong,  as  to  the  particular 
act  in  question  ;  if  he  has  knowledge  and  conscii^usness  that 
the  act  he  is  doing  is  wrong,  and  would  deserve  punish- 
ment, he  is,  in  the  eye  of  the  Law,  of  sound  mind  and  mem- 
ory," and  the  subject  of  punishment.     Ibid, 

24.  The  opinions  of  experts  is  competent  testimony;  and 
when  the  experience,  honesty  and  impartiality  of  the  wit- 
nesses are  undoubted,  their  testimony  is  entitled  to  great 
weight  and  consideration.  Not  that  it  is  so  authoritative 
that  the  Jury  are  bound  to  be  governed  by  it :  it  is  intend- 
ed to  aid  them  in  coming  to  a  correct  conclusion  in  the  case. 
Ibid. 

25.  Where  the  verdict  is  fully  sustained  by  the  testimony,  and 
the  law  of  the  case  has  been  correctly  administered,  this 
Court  will  not  disturb  the  finding  and  judgment,  especially 
in  a  criminal  case.     Ibid. 

COURTS. 

I.  The  law  providing  that  the  Superior  Court  for  any  county 
shall  be  holden  on  the  fourth  Monday  in  April,  and  the 
first  Monday  in  Ma^,  if  it  occur  that  there  are  five  Mondays 
ill  April,  the  Court  may  be  huJden  during  the  week  inter- 
vcning  between  thosi* c»ommencing  on  the  fourth  Monday  in 
April  and  the  first  Monday  in  May,  without  violation  of 
Law.     McAfee  vs.  The  State... 411 

DAMAGES. 

See  Action,  1.     Certificate,  1.     New  Tried,  8. 

DEBTOR  AND  CREDITOR. 

1.  When  two  are  liable,  and  the  creditor  takes  the  note  of  one, 
extending  the  time  of  payment,  the  other  is  thereby  dis- 
charged from  liability.     Moitty  et  al.  vs.  Ffoyd  et  al. 564 
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DEEDS. 

1.  A  deed  for  land  more  than  thirty  years  old,  found  in  the 
proper  custody,  accompanying  other  deeds,  together  con- 
stituting a  chain  of  title,  and  free  from  all  suspicious  ap- 
pearances, is  admissible  in  evidence  without  proof  of  execu- 
tion.    Doe  ex  dem  Dooly  vs.  Roe  rfr  McCurley j93 

2.  A  husband  and  father  in  the  possession  of  slaves,  executed 
an  instrument  under  seal,  in  consideration  of  natural  love 
and  aifection,  to  his  wife  for  life,  and  after  her  death,  to  her 
children,  using  these  words  :  "I,  B.  J.,  do  give,  grant  and 
convey,"  (certain  slaves  by  name.)  In  the  next  clause  thi^se 
words  occur:  "To  have  and  to  hold,  after  my  dtath^Xhe 
aforesaid  property,"  &c. :  Held,  that  in  the  first  clause  there 
is  a  clear  gift  in  presenti ;  that  the  words,  "  after  my  death^ 
in  the  habendum^  may  be  construed  into  a  postponement  of 
possession  and  enjo]^ent  by  the  donees  until  the  donor's 
death,  or  a  reservation  of  an  estate  for  his  life,  and  thus  re- 
conciled with  the  prior  gift  in  presenti ;  that  if  the  two  clauses 
conflict,  the  first  must  prevail ;  and  that  in  either  view,  the 
instrument  is  a  deed,  and  not  a  testamentary  paper. 

Johnson  vs.  Nines 720 

See  Title,  S. 

DEVISE  AND  LEGACY. 

1.  Testator,  by  his  Will,  gave  to  his  wife,  for  life,  the  planta- 
tion whereon  he  lived,  and  a  tract  of  land  adjoining,  and 
fifty  negroes,  to  be  selected  by  her  from  all  his  negroes : 
provisions  enough  fur  one  year's  support ;  a  sufficient  num- 
l)tT  of  mules,  horses,  hogs,  cattle,  wagons,  household  and 
kitchen  furniture  necessary  to  keep  up  said  farm ,  and  after 
her  death,  to  be  divided  between  his  daughter  and  her  chil- 
dren. All  the  balance  of  his  estate  of  lands,  negroes, 
money,  choses-in  action,  and  everything  else  left  afler  the 
payment  of  debts,  legacies  and  provisions  made  for  his  wife, 
he  gave  to  his  daughter  for  life,  and  at  her  death,  to  be 
equally  divided  among  her  children.  The  executor  kept  up 
the  farm  and  business  of  testator,  in  the  condition  in  which 
he  left  it,  for  the  year  after  testators  death.  On  a  bill  filed 
by  the  executor  for  instruction  as  to  disposition  of  the  in- 
come of  that  year,  there  being  debts :  Meld, 
1 .  That  the  bequest  to  the  widow  was  specific,  and  that  the 
widow  was  entitled  to  that  part  of  the  income  which  grew 
out  of  the  employment  of  her  part  of  the  estate,  under 
the  Will,  in  its  production  from  the  death  of  testator. 
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2.  That  the  daughter,  under  the  residuary  clause,  was  enti- 
tled to  the  clear  residuum  after  the  payment  of  debts  and 
legacies  from  the  estate,  as  left  by  the  testator,  and  the  in- 
come on  such    rcsiduGm  from  the   death  of  the   testator. 

Rachels  and  wife  et  al.  vs,  Wimbish 214 

2.  John  W.  Allen,  by  the  tenth  item  of  his  Will,  directed 
certain  slaves  to  be  manumitted,  which  clause  was  declared 
void.  By  the  twelfth  item  of  his  Will,  he  "  desires  all  the 
remaining  portion  of  his  property,  consisting  of  household 
and  kitchen  furniture,  crop,  provisions,  cotton,  stock  of  all 
kinds,  lands,  and  the  following  named  negroes  to  be  sold,  to- 
wit:  Jim,  Niner,  Dave,  Katy,  Aaron,  Jerry,  Moses,  Jim, 
Mike,  and  all  other  property  belonging  to  me  and  not  here- 
tofore specified,  and  the  proceeds  of  such  sale  to  be  appn>- 
priated  to  the  payment  of  all  my  debts;  and  if  there  should 
be  anything  remaining  after  all  my  debts  are  paid,  it  shall 
belong  to  the  children  of  Theophilus  D.  Boothe,  in  the  man- 
ner specified  in  the  eighth  item  of  this  Will :"  Held,  that 
the  negroes  specified  in  the  tenth  item  of  the  testator's  Will 
— the  same  being  void  by  the  laws  of  this  State — belongs 
to  the  heirs  at  Law  of  John  W.  Allen,  the  testator,  and 
not  to  the  children  of  Theophilus  D.  Boothe,  as  residuary 
legatees  under  the  twelfth  item  of  the  Will. 
Hughes  et  al,  vs,  Allen 483 

IJ.  A.  R.,  by  his  last  Will,  amongst  other  bequests,  gave  all 
the  rest  of  his  property  to  his  wife,  E.  R.,  for  and  during 
her  natural  life,  and  after  her  death,  to  descend  to  the  heirs 
of  her  body,  to  hold  to  the  said  heirs  of  her  body,  share  and 
share  alike,  and  to  their  heirs  and  amgjis  forever  ;  but  if 
his  wife  should  die  without  issue,  then  the  said  property  to 
be  rented  and  hired  to  the  best  advantage ;  and  out  of  the 
first  rents  received,  he  gave  five  hundred  dollars  to  his 
brother's  widow,  the  sister  of  his  wife ;  and  the  remainder, 
when  collected,  to  be  appropriated  and  applied  towards  the 
maintenance  and  support  of  two  of  his  brother's  children 
(naming  them)  while  they  are  under  age,  and  unmarried ; 
but  as  soon  as  the  last  of  said  children  shall  become  of  age, 
<.>r  marry,  the  testator  directed  that  all  his  property  de- 
scend to  all  his  said  two  brothers'  children,  who  may  then 
be  alive,  to  be  equally  divided  between  them,  share  and 
share  alike ;  to  hold  to  them  respectively,  their  heirs  and 
assigns  forever.  He  nominated  his  wife  executrix,  and  his 
dear  and  trusty  friend,  J.  T.  R.,  executor  of  his  Will,  giv- 
ing and  granting  to  them  **  all  my  full  power  and  authority 
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to  execute  the  same,  according  to  the  true  intent  and  mean- 
irg  thereof:"  Held, 

1.  That  K  R.,  the  wife  of  testator,  took  an  estate  for  life 
only,  and  that  her  heirs,  had  she  left  any,  would  have  taken 
as  purchasers. ' 

2.  That  the  limitation  over  was  good,  not  being  upon  an 
indefinite  failure  of  issue  of  E.  R.,  but  of  heirs,  at  the  time 
of  her  death. 

3.  That  the  limitation  over  was  not  obnoxious  to  the  rule 
against  perpetuities.     Lillibriifge  vs.  Rom 730 

DISCOVERY  AT  LAW, 

See  Practice,  2. 

DIVORCE. 

1.  Where  a  citizen  of  this  State  filt»s  a  Libel  for  Div«irce 
against  a  non-resident  defendant,  service  may  be  made  hy 
publication;  and  if  the  defendant  appears  by  attorney,  and 
\vith<»ut  pleading  to  the  jurisdictir»n  of  the  Court,  files  a 
plea  of  the  general  issue,  and  a  special  plea  to  the  merits, 
the  jurisdiction  of  the  Court  is  complete,  and  the  judgment 
will  \n}.  valid  and  binding  to  ail  intents  and  purposes  what- 
soever.    Stmidridge  v*.  Stnidridje 233 

2.  The  grounds  of  Divorce  are  regulated  by  the  lex  fori   Ihid. 

4.  Law  of  Divorce,  as  to  certain  questions,  expounded. 
GhoUtoii  vs,  Ghohton 626 

DOWER. 

L  The  husband  died  in  1849.  His  widow  made  application 
for  dower  in  land,  of  which  he  died  seized,  in  1859  :  HeUi^ 
that  her  right  was  barred  by  the  Statute  of  Limitaiious. 
Doyal  et  aL  vs,  Doyal  ei  al 193 

DRUNKENNESS. 

I.  An  inordinate  thirst  for  liquor,  produced  bv  the  habit  c»f 
drinking,  is  no  excuse,  legally  or  morally,  for  the  consi*- 
cjuenees  resulting  from  the  indulgence  of  such  appetite. 
Choice  vs.  The  State 424 
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ELECTION. 

I.  A  testator,  by  his  Will,  left,  amongst  other  things,  certain 
property  in  the  possession  of  his  son-in-law  to  his  daughter  and 
her  children.  One  share  of  the  residue  of  his  estate,  not  dis- 
posed of  by  his  Will,  he  directed  to  be  settled  in  trust  upon 
his  daughter  and  her  children.  The  son-in-law  was  appoint- 
ed trustee,  and  filed  his  bill  to  recover  his  wife  and  children's 
share  of  the  residue.  The  executors  resisted  a  recovery, 
unless  ho  would  declare,  in  writing,  that  he  held  the  prop- 
erty mentioned  in  the  fifth  item,  and  in  his  possession  at  the 
death  of  the  testator,  as  a  part  of  the  trust  estate  of  his  wife 
and  children :  Held,  that  the  Will  did  not  make  a  case  for 
election.     Horton  et  aL  vs.  Mercier  et  al 225 

EQUITY. 

I.  A  demand  once  barred  by  the  Statute  of  Limitations,  and        ^ 
afterwards  revived  by  a  new  promise,  cannot  be  pleaded  at 
I-avv  as  a  set-off  to  an  action  commenced  during  the  exis- 
tence of  the  statutory  bar.     Lee  vs.  Lee 26 

r>.  The  defendant,  in  an  action  at  Law,  cannot  plead,  as  a  set- 
oflfto  plaintifTs  demand,  a  judgment  existing  against  plain- 
tiOr,  unless  defendant  had  a  legal  title  to  that  judgment  when 
the  action  was  commenced,  even  though  he  may  then  have 
had  an  equiUible  interest  in  it.     Ibid. 

'].  In  either  case  above  specified,  where  there  are  peculiar  , 
equities  between  the  parties,  such  as  that  the  indebtedness 
of  the  defendant  at  Law  was  created  with  reference  to  his 
demand  against  the  plaintiff,  and  with  the  understanding 
that  they  should  be  included  in  a  future  settlement,  and  j 
that  plaintiff  at  Law  is  insolvent,  Equity  will  relieve  the 
defendant  by  enjoining  the  action  at  Law,  and  taking  cogni 
Ziincc  of  the  matters  in  controversy.     Ibid. 

f 
4.  Equity  will  not,  by  injunction  pendente  lite,  restrain  a  part v 
in  possession  of  property,  purchased  from  one  in  peaceable 
possession,  under  a  sheriff's  sale,  in  the  use  and  enjoyment 
of  that  property,  at  the  suit  of  a  purchaser  of  the  same  pro- 
perty, from  another,  claiming  adversely  to  the  first  vendor; 
complainant  and  defendant  each  having  been  ignorant  at  the 
time  of  his  purchase  of  any  title  adverse  to  that  of  his  ven- 
dor.   KiUy  d:  Jditehell  V9.  Morris  et  al M 

61 
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5.  Although  the  Court,  in  decreeing  a  settlement  on  the  wife, 
duly  attends  to  the  interests  of  the  children,  and  gives  them 
an  interest  in  the  property,  (provided  the  wife's  estate  there- 
in does  not  cease  at  her  death,)  yet  it  does  so  only  on  the 
assumption  that  the  wife  is  anxious  to  provide  for  her  chil- 
dren.   Hohgood  V8,  Martin 62 

6.  Children  have  no  independent  equity  of  their  own ;  their 
claim  to  the  consideration  of  the  Court  is  capable  of  being 
either  expressly  given  up  by  the  wife,  or  tacitly  waived  by 
her  death,  without  having  asserted  it.    Ibid. 

7.  The  right  of  the  children  attaches  on  the  wife's  instituting 
proceedings  for  a  settlement ;  and  therefore,  if  she  should 
die  while  such  are  pending,  without  expressly  waiving  her 
right,  the  children  are  permitted  to  enforce  their  claim  by  a 
aupplemental  bill.     Ibid, 

6.  Where  the  defendant  has  fully  denied  all  the  equity  of  the 
bill,  is  solvent  and  able  to  respond  to  any  duty  or  damages 

^  ffhich  may  be  imposed,  and  there  is  nothing  peculiar  in  the 
fiicts  of  the  case,  this  Court  will  not  overrule  the  discretion 
of  the  Circuit  Judge  in  dissolving  the  injunction 
Rainey  vs,  Janes Ill 

6.  A  decree  in  Equity  is  the  judgment  or  sentence  in  a  pro- 
ceeding instituted  in  that  Court,  and  no  other  is  necessary. 
Lcyd,  Ferryman  d'  Mills  vs.  Hicks 140 

10.  A  decree  rendered  against  a  partnership  is  good,  althougli 
in  the  decree  the  name  of  the  partners  are  transposed  in  the 
(irm-name.     Ibid. 

11.  Courts  of  Equity  more  readily  raise  and  act  upon  a  pre- 
sumption of  fraud,  from  facts  proven,  than  do  Courts  of 
Law.     Ward  et  at.  vs,  Lamberth 150 

12.  A.  purchased  a  tract  of  land  at  Sheriff's  sale,  at  a  price 
much  below  its  value,  under  an  agreement  with  B.  (the  de- 
fendant in  execution,)  that  he  would  hold  the  land  for  the 
benefit  of  B.,  or  of  B.  and  his  family,  and  that  the  latter 
should,  as  he  misht  be  able,  refund  the  purchase  money, 
with  interest.  A.  afterwards  executed  a  bond  for  titles  to 
said  land,  to  C,  a  minor  son  of  B. — C.  having  knowledge 
of  the  original  agreement.    B.  repaid  part  of  the  purchaae 

'  money,  and  remained  in  possession  of  the  land  until  his 
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deathy  ten  years  afler  the  SheriiTs  sale.  D.,  a  creditor  of 
B.,  whose  debt  existed  before  the  purchase  by  A.,  filed  his 
bill  to  set  aside  A.'s  deed,  and  C.'s  bond  for  titles,  and  for 
a  re-»ale  of  the  property  for  his  benefit.  Decreed  accord- 
ingly, with  a  proviso  that  the  balance  of  purchase  money 
due  A.,  with  interest,  be  first  paid  from  the  proceeds  of  the 
re-sale :  Ileldy  that  the  decree  was  right.    Ibid. 

13.  Where  a  judgtneat  at  Law  is  had  in  an  action  of  Trover, 
for  negroes,  by  one  who  has  not  the  true  title,  and  after- 
wards administration  is  taken  upon  the  estate  of  a  deceased 
person  in  whom  is  the  true  title,  and  both  the  plaintiff  an  1 
defendant,  in  first  suit,  are,  without  the  subject  of  the  suit, 
unable  to  "respond  to  a  recovery,  a  Court  of  Equity,  upon 
the  application  of  the  administrator  of  the  true  owner  of 
the  property,  will  enjoin  both  plaintiff  and  defendant,  in  the 
trover  suit,  from  the  settlement  and  enforcement  of  the  judg- 
ment— not  only  for  the  protection  of  the  property  from  loss, 
but  to  protect  the  defendant  in  the  first  suit  from  two  sepa- 
rate demands  for  the  same  subject. 

Sims  et  al,  vs.  GoodxDyn  et  al 207 

14.  Where  a  son-in-law  executes  a  deed  to  his  father-in-law, 
to  a  lot  of  land,  and  at  the  same  time  releases  a  debt  to  him, 
provided  he  will  convey  the  title  in  trust  to  the  wife  and 
children  of  the  grantor,  and  to  enable  him  to  do  so,  Equity 
will  either  enforce  a  specific  performance  of  the  agreement 
— it  not  being  denied  by  the  grantor — or  decree  a  resulting 
trust  to  the  land  in  favor  of  the  grantor. 

McKinney  et  al,  vs.  Burns  et  al 295 

15.  One  cannot,  by  his  answer,  charge  and  discharge  himself. 
Lauh  et  al.  vs.  Burnett  et  al 304 

16.  An  order  in  Chancery  was  had,  authorizing  the  husbimd 
and  trustee  to  sell  certain  real  estate,  belonging  to  the  sep- 
arate estate  of  the  wife.  The  wife  afterwards  becoming  op- 
posed to  the  sale,  defendant  advised  her  to  file  a  bill  to  en- 
join the  husband  from  such  sale,  and  consented  to  act  as  her 
trustee  or  procliem  amiy  in  that  proceeding,  and  counsel  was 
employed  to  file  such  a  bill.  The  defendant  subsequently 
bought  the  property  from  the  husband,  and  paid  him  the 
money,  and,  being  about  to  dispossess  the  wife,  ^e.,  she  ap- 
plied for,  and  obtained,  an  injuDction,  restraining  him  from 
disturbing  her  possession,  ^.  On  the  coming  in  of  the  an- 
swer of  defendant,  admitting  these  facts,  the  injnnction  was 
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dissolved :  Held,  that  this  was  error ;  the  iDJunotion  ought 
to  have  been  retained.     Ibid. 

17.  New  matter,  not  in  response  to  the  allegations  in  the  bill, 
cannot  be  considered  in  an  application  to  dissolve  an  injunc- 
tion, especially  when  such  new  matter  is  immaterial.    Piid, 

18.  An  injunction  will  be  refused  on  the  coming  in  of  the  an- 
swer, if  the  equities  are  fully  denied.     Cross  vs.  Payne. . .  ^4'2 

19.  Where  parties  are  already  in  a  Court  of  Equity,  and  the 
remedy  at  Law  is  not  likely  to  afford  full,  adi<(quale  and 
complete  relief,  they  will  not  be  driven  into  another  forum. 
Conyers  vs.  Bowen 382 

20.  There  being  an  action  at  Law,  pending  on  the  appeal,  and 
a  bill  in  Equity,  filed  by  the  defendant  at  Law,  against  the 
plaintiff,  seeking  relief,  touching  the  same  subject  matter, 
and  a  cx)nsent,  in  writing,  by  the  parties  that  both  cases  be 
tried  at  the  same  time,  the  complainant,  at  a  Term  of  the 
Court  when  the  cases  stood  for  trial,  amended  his  bill,  and 
asked  an  injunction  of  the  action  at  Law,  until  the  coming 

in  of  the  plaintiff's  answer  to  the  amended  bill,  whilst  the 
plaintiff  at  Law  insisted  upon  atrial.  Tlie  presiding  Judee, 
.in  his  discretion,  ordered  a  verdict  to  be  taken,  and  judg- 
ment entered,  in  the  action  at  Law,  and  that  further  pro- 
ceeding, under  that  judgment,  be  enjoined,  until  the  coming 
in  of  the  answer  to  the  amended  bill,  and  the  further  order 
of  the  Court ;  and  judgment  was  accordingly  entered  during 
the  Term  in  the  action  at  Law.  Under  such  circumstances, 
this  Court  will  not  partially  disturb  the  discretion  of  the 
Court  below,  by  reversing  so  much  of  its  judgment  as  im- 
poses the  injunction.     Doyle  vs.  Lyons 4d5 

21.  In  cases  where  imbecility  of  mind  and  inadequacy  of  con- 
sideration unite— especially  where  these  are  united  with  an 
abuse  of  confidence  which  the  one  party  reposed  in  the 
other — the  Court  has  granted  relief  without  other  evidence 

of  imposition.     Maddox  vs.  Simmons  it  Chriffin 515 

22.  In  the  absence  of  fraud  or  deception,  the  Court  will  rarely 
set  aside  a  contract  on  account  of  inadequacy  of  considera- 
tion 'y  though  gross  inadequacy  may  be  looked  to  as  an  evi- 
dence of  imposition.    Ibid, 
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*?3.  It  may  be  well  said,  that  in  the  absence  of  fraud,  mere 
inadequacy  of  consideration  is  no  ground  for  avoiding  a  con- 
tract.    Ibid. 

'24.  Equity  will  not  decree  the  reformation  of  a  deed  of  gift 
of  a  slave,  so  as  to  make  it  conform  to  the  intentions  of  the 
donor,  if  it  appear  from  the  evidence  that  an  unconditional 
parol  gift  had  been  made  by  the  donor,  to  the  donee,  long 
anterior  to  the  execution  of  the  deed  ;  that  the  property 
had  been  in  the  possession  of  the  donee  continuous!}',  from 
the  time  of  the  parol  gift,  and  that  the  donee  had  never  ao- 
(«pted  the  deed  sought  to  be  reformed. 
DeMon  et  al.  vs.  McLeroy  et  al fiSU 

25.  Verdict  to  reform  a  deed,  and  change  the  possession  of 
property,  conformably  to  such  reformation,  under  such  a 
state  of  facts,  set  aside  and  a  new  trial  ordered.     Ibid, 

26.  A  marriage  settlement  having  been  in  the  lives  of  the 
parties  to  it,  reformed,  by  consent,  between  themselves  and 
the  trustees,  so  as  to  vest  the  property  absolutely  in  the 
husband  upon  the  death  of  the  wife,  without  issue  of  the 
marriage  surviving  her  :  Held^  that  the  decree  so  reforming 
the  marriage  settlement  was  good  against  such  persons  as 
would  have  been  heirs  at  Law  of  the  settlor,  had  she  died 
at  the  time  the  settlement  was  executed,  even  though  they 
were  not  parties  to  thq  bill  by  which  the  settlement  was  re- 
formed.    King  and  wife  vs.  Dunham  et  al 74^ 

See  Arbitrament  and  Awards  1.     Husband  and  Wife^  1. 
EQUITY'  PLEADING. 

1.  Stubbs'  Act  of  1857  to  simplify  Equity  Pleadings,'  con- 
strued.    Horton  et  al.  vs.  Mercier  et  al ^ 225 

See  Equity  J  7. 

EQUITY  PRACTICE. 

1 .  Where  a  suit  is  instituted  at  Law,  and  the  proceeding  at 
Law  is  enjoined  by  bill,  which  seeks  both  discovery  and  ro- 
liefy  when  the  Equity  cause  is  reached  in  its  order  and  called 
for  trial,  it  is  error  in  the  Court  to  dissolve  the  injunction 
and  direct  the  Common  Law  action  to  proceed ;  especially 
if  a  motion  had  been  made  at  a  previous  atage  of  the  litiga* 
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tion  to  diflsolyo  the  injunction  and  rightAiUy  refused^  and 
there  having  been  no  change  in  the  pleadings  in  the  mean- 
time.    Fora  vs.  Buchanan 886 

:i.  The  Ck>urt  is  not  bound  to  decree  a  specific  performance  in 
any  case,  where  it  would  not  set  aside  the  contract,  nor  to 
set  aside  any  contract  that  it  Would  not  order  to  be  specifi- 
oally  performed.     Maddox  vn.  Smmans  d;  Qriffin 513 

X  New  matter,  not  responsive  to  the  allegations  of  the  bill, 
4*annot  bo  considered  in  an  application  to  dissolve  an  injunc- 
tion, especially  when  the  new  matter  is  immaterial. 
Lavh  €t  nU  vs,  Burnett  et  al 804 

ERROR. 

1.  On  the  trial  of  an  action  for  malicious  prosecution,  (Arson 
being  the  criminal  charge,)  it  was  not  error  in  the  Court  to 
permit  the  defendant  to  prove  that  the  plaintiff  had  threat- 
ened to  destroy  the  house,  for  the  burning  of  which  plaintiff 
had  been  prosecuted,  without  first  proving  that  defendant 
had  been  informed  of  such  before  he  commenced  the  prose- 
cution.    Qoggarm  vs.  M<mroe 881 

2.  Defendant's  counsel,  on  the  trial,  having  argued  to  the  Jury 
that  plaintiff's  character  was  bad,  it  was  error  in  the  Court 
to  refuse  to  charge,  on  request,  that  the  I^w  presumes  the 
character  of  a  party  to  be  good  until  the  contrary  is  proven. 
Bid. 

:).  In  an  action  on  the  case  for  malicious  prosecution,  where 
there  is  evidence  of  express  malice — an  alibi  proven  by  the 
plaintiff — evidence  that  the  prosecutor  had  been  informed, 
before  he  commenced  the  criminal  prosecution,  that  proof  of 
the  alibi  existed — an  actual  arrest  of  plaintiff  and  restraint 
ot  his  personal  liberty — a  bill  preferred  charging  him  with 
a  felony,  and  a  return  of  "no  bill  and  malicious  prosecu- 
tion"— a  verdict  for  defendant  is  contrary  to  Law  and  evi- 
dence, and  it  is  error  in  the  Court  to  refuse  a  new  trial. 
Ibid. 

I.  Where  a  material  alteration  is  made  in  an  instrument,  in  a 
different  hand-writing  from  that  in  which  it  is  written,  and 
a  plea  of  nan  est  factum  is  filed,  it  is  error  to  instmct  the 
Jury,  in  such  a  case,  that  the  Law  presumes  the  alteration 
was  made  at  the  time  the  instrument  was  executed.    The 
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Law  presumes  nothing  in  such  a  case,  but  leaves  the  whole 

question  to  be  passed  upon  by  the  Jury. 

Planters'  d:  Mechanics*  Bank  of  Dalton  vs.  Erwin 781 

5.  To  discharge  securities  to  a  note,  by  giving  indulgence  to 
the  prindpdy  it  is  necessary  that  the  creditor  should  know 
the  character  in  which  the  parties  signed  the  paper.  And 
it  is  error  in  the  Court  to  assume  that  this  fact  has  been 
proven,  when  there  is  a  conflict  of  testimony  upon  the  sub- 
ject.    Howell  vs.  Lawrenceville  Manufacturing  Co 668 

See  Charge  of  tlie  Court,  1,  2,  3,  4,  5.    Bailroada,  1. 
Practice,  9. 

EVIDENCE. 

1 .  W  here  unchastity  is  imputed  to  a  female,  evidence  of  actual 
prostitution,  two  months  after  the  speaking  of  the  words,  is 

not  admissible.     Beggarly  vs.  Craft 809 

2.  In  a  suit  by  the  Sheriff  for  the  use  of  the  pl^ntiff  in  execu- 
tion, against  a  purchaser  at  Sheriff's  sale,  under  the  Act  of 
the  27th  December,  1881,  {CcibVs  Dig.^  513,) the  execution 
under  which  the  sale  was  made  must  be  introduced  in  evi- 
dence,  or  its  absence  satisfactorily  accounted  for;  and  if 
neither  put  in  evidence  nor  accounted  for,  a  verdict  for 
plaintiff  would  be  without  sufficient  evidence  to  support  it. 
Glenn  vs.  Black  et  al 898 

3.  The^.  fas.  in  favor  of  the  usees,  named  in  the  declaration, 
against  the  defendant  whose  property  was  sold,  are  proper 
evidence  in  the  cause  to  show  their  interest.    Ibid. 

4.  The  declarations,  admissions  and  promises  made  by  an  ex- 
ecutor or  administrator,  after  being  clothed  with  his  fidaoi- 
ary  character,  are  admissible  against  the  estate  in  any  suit 
by  or  against  the  representative  in  that  character. 

Floyd  vs.  Lawson  vs.  Powell. 661 

5.  It  is  competent  to  put  in  evidence  outside  statements  of  a 
witness  for  the  purpose  of  impeaching  him,  a  proper  foun- 
dation first  being  laid  for  their  inti^uction. 

W^allace 688 

6.  An  order  ot  the  Court  of  Ordinary,  granting  leave  to  de- 
fendant to  sell  the  timber  fo;r  whioh  the  suit  is  broiu^,  is 
admissible  as  evidenoe  on  the  trial  of  the  suik    Ibi£ 
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7.  Admisflnons  by  the  administrator,  admisnble  to  eharge  the 
Msets  of  intestate  in  his  hands.     Jhid, 

8.  In  a  contest  for  administration  on  the  estate  of  an  intestate, 
whose  sole  heir  at  Law  is  an  infant,  pending  on  appeal  be- 
fore the  Superior  Court,  between  two  collateral  kinsmen  of 
the  infant,  a  judgment  of  said  Court  between  the  same  par- 
ties in  a  contest  for  the  guardianship  of  the  infant,  award- 
ing the  guardianship  to  one  of  them,  is  admissible  as  evi- 

'  dence,  to  aid  the  Jury  in  the  proper  exercise  of  their  discre- 
Uon  in  rendering  a  proper  verdict.      WaUon  vs.  Wamock.  QM 

9.  Whether,  in  such  a  ease,  the  granting  a  supercedeas  would 
render  the  judgment  superceded,  inadmissible?  Quenf. 
Ibid, 

See  Criminal Lawy2,  8,  11, 12,  13, 16,  24.    ifcVror,  1.    iVo- 
tieey  4.     Partners  and  Partnerships,  2,  3,  5.     Sale^  4. 

EXECUTION. 

1.  In  a  daim  case,  an  entry  that  a  previous  levy  was  dismiss- 
ed, b}  order  of  the  plaintiff,  sufficiently  accounts  for  the 
levy.  The  entry  migbt  require  some  explanaticm  in  a  con- 
test between  a  third  person  as  a  security,  for  instance,  and 
the  plaintiff  in /./a.     ffardwick  d*  Smith  vs.  Whitfield....  684 

EXECUTORS  AND  ADMINISTRATORS. 

1.  A  suggestion  as  to  a  proper  construction  of  the  Act  of  15th 
January,  1852,  entitled,  ^'An  Act  to  regulate  the  mode  of  su- 
ing the  bonds  of  ExecutorSy  Administrators  and  Guardians.^ 
Eoans  et  at.  vs.  Lipscomb  et  al 71 

'i.  Where  a  testator  nominates  two  executors— one  of  whom 
only  qualifies — employs  an  attorney  in  behalf  of  the  es- 
tate, and  dies  before  the  services  are  paid  for,  and  the  other 

.  executor  qualifies,  he  is  liable  to  be  sued  as  such  in  a  Court 
of  Law  for  the  fee.      Williams  et  al.  vs.  Walker  et  al. 195 

3.  The  payment  of  money  by  one  executor  into  the  hands  of 
a  co-executor  on  notes  given  by  himself  to  the  other  for  the 
purchase  of  property  belonging  to  the  estate  sold  by  the  co- 
executor,  is  not  such  an  act,  of  itself,  as  will  charge  such  ex- 
ecutor with  the  subsequent  waste  or  misapplication  of  the 
funds  of  the  estate  by  the  other  executor. 
MoHly  0i  aU  vs.  Fla^  eiaL.... 554 
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4.  X\\eT  being  clothed  with  his  fiduciary  character,  the  declar- 
ations, admissions  and  pronnises  of  an  executor  or  adminis- 
trator arc  admissible  against  the  estate,  in  any  suit  by  or 
against  the  representative  in  that  character. 
Lawson  vs,  Poi^eil 681 

1K  Admissions  by  the  administrator  are  admissible  to  charge 
the  assets  of  his  intestate.    Floyd  V9.  WaUatc 68H 

FAILURE  OF  CONSIDERATION. 

See  Contracty  1. 

FORMER  RECOVERY. 

1 .  "To  determine  whether  a  former  recovery  is  a  bar  to  a 
subsequent  action,  a  good  test  is,  whether  the  same  evidence 
will  support  both  actions."    Lynch  vs,  Jackson 668 

'J.  Where  a  suit  is  brought  against  one  indivtduaiiy,  and  he 
defends  under  the  title  of  another,  to  make  the  judgment  a 
}>ar  in  another  suit,  at  the  instance  of  that  third  person,  the 
pleadings  ^ould  show  that  there  was  privity  in  representa- 
tion between  the  defendant  and  that  third  persr>n.     Ibid, 

'\.  When  a  trust  terminates  before  final  judgment  in  a  case, 
the  cestui  que  trust  should  be  made  a  party,  by  notice  or 
otherwise,  to  the  proceeding;  otherwise,  the  judgment  is  no 
l)ar.     Ibid, 

FRAUD. 

1 .  When  a  suit  is  pending  against  two.  one  of  whom  is  entitled 
to  a  good  defense,  and  counsel  is  employed  to  file  that  de- 
fense, and  a  judgment  is  given,  subsequently,  on  the  agree- 
ment of  the  plaintifPs  counsel,  and  the  other  defendant  on 
indulgence  to  such  other  defendant,  the  agreement  is  a  fraud 
on  the  other  defendant,  and  does  not  bind  him. 
Sharman  vs.  Morion 24 

See  Equity,   11.      OhargB  of  the   Omtrt,  3.      Fraudulent 
ConveyanceSy  1. 

FRAUDS-OTATUTE  OF. 

1 .  A  verbal  contract  made  on  the  14tb  December,  1856,  for 
the  rent  of  house  and  lot,  for  the  year  1857,18  an  agreement 
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not  to  be  performed  within  the  gpace  of  one  year  from  Uk* 
making  thereof,  and,  therefore,  void  under  the  Statute  of 
Frauds,  &c.    Atwood  vs,  Norton 507 

2.  Land  of  J .  C.  &  W.  was  sold  at  public  outcry,  and  bid  oflf 
and  paid  for  by  one  S. — J.  C.  &  W .  being  present  and  as- 
senting to  the  sale,  but  no  deed  or  memorandum  in  writing 
thereof  was  ever  made  to  S.,  in  execution  of  that  saie.    S. 
subsequently  sold  and  conveyed  the  land  by  his  own  war- 
ranty deed,  and  as  his  own,  to  one  K.    On  the  trial  of 
ejectment  brought  by  J.  C.  ds  W.  against  K.  for  the  land: 
Heldy  that  the  sale  and  purchase  by  §.  did  not  defeat  their 
title,  nor  were  they  estopped  by  that  sale ;    although  they 
had  previously  agreed,  in  writing,  that  the  land  should  be 
sold,  and  had  also  appointed  S.  for  them,  and  in  their  name, 
as  their  attorney,  to  sell  the  land. 
KellamvB.  Dot  ex  dem  Allen  ei  al 544 

FRAUDULENT  CONVEYANCES. 

1.  A  deed  made,  pending  a  suit  to  a  trustee  for  the  benefit  of 
the  wife  and  children,  to  defeat  the  collection  of  such  recov- 
ery as  might  be  had  in  that  suit,  is  fraudulent  and  void  as 
to  the  judgment  recovered  in  that  suit,  whether  the  grantees 
had  notice  of  the  fraudulent  intent  or  not. 
Wise  et  al,  vs.  Moore 148 

See  Equity,  1 1,  12.     Glfl,   4. 

FREEDOM. 

1 .  The  question,  whether  negroes  are  free  or  slaves,  cannot  be 
adjudicated  under  a  possessory  warrant.     Cone  vs  Force.,,.  J^28 

GEORGIA  MILITARY  INSTITUTE. 

1.  The  Georgia  Military  Institute  cannot  be  made  chargeable 
through  its  Board  of  Trustees,  upon  a  contract,  made  with 
the  Board  of  Visitors — the  latter  acting  under  a  special  del- 
egation of  power  from  the  State,  within  the  scope  of  their 
authority.     Georgia  Military  Institute  vs.  Simpson inS 

2.  Is  the  Georgia  Military  Institute  sueable  at  allt — Query, 
Ibid. 
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GIFT. 


1 .  The  peiieral  rule  governing  parol  gifts  of  chattels,  is,  that 
to  constitute  a  valid  gifl,  there  must  be  an  actual  delivery  of 
the  chattel  at  the  time  of  the  gill,  accompanied  by  words 
characterizing  the  act  as  a  gift ;  and  the  act  done  and  the 
words  spoken  must  clearly  establish  the  transfer  of  domin- 
ion over  the  chattel  from  the  donor  to  the  donee. 
Evans  etal.  vs.  Lipscomb  et  al 71 

*2.  :V  delivery  of  a  chattel  preceded  and  followed  by  declara- 
tions of  the  party  delivering  it,  that  he  had  given  the  chat- 
tel to  the  party  receiving  it,  though  none  of  those  declara- 
tions were  precisely  contemporaneous  with  the  act  of  de- 
livery, may  constitute  a  \'9X\ag\%  provided  XhdX  the  delivery 
be  followed  by  a  continuing  possession  in  the  party  setting 
up  the  gift,  of  such  a  character  as  to  indicate  an  abandon- 
ment of  dominion  by  the  former  owner,  and  its  acquisition 
by  the  possessor ;  and  all  the  facts  evincing  change  of  do- 
minion should  be  closely  scrutinized.     Ibid, 

8.  A  father  sent  a  slave  to  his  son,  by  ^'a  litUe  hoy^^  the  child 
of  that  son,  in  the  year  1837,  calling  no  witness  to  the  gift, 
and  using  no  words  at  the  time  creating  a  trust,  or  placing 
any  limitations  or  conditions  upon  the  gift.  The  son  re- 
ceived the  slave,  treating  her  as  nis  own,  and  paid  taxes  for 
her  as  such,  and  she  was  generally  known  as  his  property  ; 
wa8  seized  in  execution  and  sold  for  his  debts,  but  permit- 
tod  by  the  purchaser  to  return  to  his  possession,  that  he 
might  have  an  opportunity  of  redeeming  her:  Held^  that  in 
a  suit  against  this  sou,  for  the  slave,  by  a  vendee  of  the 
purchaser  at  Sheriff's  sale,  the  testimony  of  defendant's  far 
ther,  (then  eighty-five  years  of  ago,)  taken  after  a  lapse  of 
more  than  twenty  years,  that  the  gift,  in  1837,  was  to  the 
wife  and  children  of  defendant,  and  not  to  himself,  is  insuffi- 
cient to  bar  a  recovery  by  plaintiff.     Lemon  vs,  Wright,,..  817 

4.  A  parol  gift,  as  above  described,  cannot,  by  deed  of  the  do- 
nor, made  in  September,  1839,  by  procurement  of  the  son, 
be  so  qualified  as  to  vest  the  property  in  the  son  as  trustee 
for  his  wife  and  dhildren,  in  prejudice  of  the  rights  of  a 
creditor  to  whom  the  son  became  indebted  in  1838,  who 
commenced  suit  for  the  recovery  of  his  debt  in  July,  1839, 
and  recovered  judgment  in  January,  1840;  nor  in  prejudice 
of  the  rights  of  a  purchaser  of  said  slave,  at  Sheriff's  sale, 
under  that  judgment.  As  against  such  creditor  or  purchaser, 
the  deed  is  a  nulity.  Ibtd, 
S$e  Deeds,  2. 
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GRANTS. 


1 .  It  is  not  necessary  to  the  validity  of  a  grant  of  land  from 
the  State  of  Georgia,  that  there  should  be  a  recital  in  the 
grant,  that  the  Surveyor  of  the  county  wherein  the  land  is 
situated,  had  advertised  his  survey  of  the  premises  granted, 
a^.'cording  to  law.     Doe  ex  ffem  Dooly  r$.  Roe  db  McCurfey.  51k; 

2.  In  an  action  to  try  the  title  to  real  estate,  between  parties 
^»oth  of  wh  ):n  claim  titU  by  graat  tronti  the  Stata  of  Gjor- 
r^a,  a  grant  will  not  be  held  invalid,  because  it  conveys  to 
one  person  more  than  one  thousand  acres  of  land.    Ibid, 

GCARDIANSHIP. 

1 .  In  Georgia,  no  one  has  a  right  to  the  guardianship  of  an  in- 
lant  under  the  age  of  fourteen  years,  other  than  his  own; 
but  the  power  of  appointment  is  vested  in  the  Ordinary,  for 
the  benefit  of  the  child.      Waigon  vg,  Wamoek * 719 


o 


On  an  appeal  from  the  grant  of  guardianship  to  the  Supe- 
rior Court,  the  whole  case  goes  up  to  be  tried  anew.  The 
discretion  given  by  law  to  the  Ordinary,  vests  by  the  appeal 
in  the  Superior  Court  for  the  purposes  of  that  trial,     ibid. 

S.  The  question  for  trial  in  the  Superior  Court  is  one  of  fit- 
ness for  the  office,  and  therefore  a  proper  one  to  be  subinit- 
te<l  to  the  Jury  on  the  pr<x>fs.     Ibid, 

4.  The  requests  of  the  parent  of  the  infant,  on  his  death- bed, 
:is  to  the  guardianship  of  the  person  and  property  of  the 
child,  is  a  proper  circumstance  to  be  considered  by  the  Jury, 
and,  all  other  things  being  equal,  suflicient  to  turn  the  scale. 
Ibid, 

HUSBAND  AND  WIFE. 

1.  A  conveyance  from  a  husband  to  his  wife  directly,  will  be 
supported  in  Equity,  as  against  his  representative,  under 
circumstances  showing  the  absence  of  fraud,  and  a  clear  in- 
tention to  settle  the  property  upon  her,  or  upon  her  and  her 
children,  especially  if  he  derived  the  property  through  her. 
Johfison  V8,  nines 720 

See  SeparaU  E$tate,  1. 

INDORSERS. 

See  Sureties  and  Indorsers,  2.     Promissory  Notes^  1. 
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INJUNCTION. 

1.  In  an  application  to  dissolve  an  ioj unction,  new  matter  not 
responsive  to  the  allegations  of  the  bill  cannot  be  consider- 
ed, especially  when  the  new  matter  is  immaterial. 

Larih  et  al,  vs,  Burnett  et  al, 304 

2.  An  injunction  will  be  refused  on  the  coming  in  of  the  an- 
swer, if  the  equities  are  fully  denied.     Cro89  va,  Payne 342 

See  Equity^  4,  8,  13.     Equity  Practice^  1. 

INSANIIT. 

1 .  The  doctrine  of  moral  insanity,  or  irresponsibility  for  crime, 
from  an  inability  to  control  the  will,  from  the  habit  of  in- 
dulgence, has  no  foundation  in  the  law,  and  the  conscious- 
ness and  consciences  of  mankind,  in  all  ages,  have  been  op- 
posed to  it.     Choice  vs.  The  State 424 

See  Criminal  Law,  17,  18,  19,  23. 

INTERROGATORIES. 

See  Practice,  6. 

JUDGMENT. 

1 .  A  judgment  of  a  sister  State,  authenticated  according  to 
the  Act  of  Congress,  is  conclusive  on  the  defendant  as  to  all 
questions  that  he  could  have  been  heard  on  in  the  Court 
when  and  before  the  judgment  was  rendered,  but  does  not 
preclude  the  defendant  from  pleading  any  special  matter  in 
avoidance  of  the  judgment,  such  as  fraud  in  its  rendition, 
want  of  notice,  &c.     Skarman  vs,  Morton 34 

2.  Ple4is  of  infancy,  non  est /actum,  and  want  of  consideration 
in  and  to  the  note,  or  cause  of  action  on  which  a  judgment 
is  rendered,  are  not  proper  replies  to  a  suit  on  the  judgment. 
Ibid. 

3.  An  order  of  Magistrates,  or  of  a  Magistrate,  before  whom 
a  possessory  warrant  is  returned,  dismissing  the  warrant, 
without  any  reason  stated  in  the  order,  or  appearing  in  the 
record,  will  not  be  regarded  as  an  adjudication  of  the  right 
of  possession  in  favor  of  the  defendant,  but  as  a  non-suit,  or 
dismissal  in  the  nature  of  a  non-suit. 

BoMtrry  vs.  Boseherry 122 
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4.  It  is  the  duty  of  the  Magistrate,  or  Magistrates,  trying  such 
a  oase,  (unless  it  be  dismissed  on  moticm  of  plaintiff's  coun- 
sel, or  by  reason  of  some  defect  or  informality,  without  a 
decisioi.  on  tlie  merits,)  if  they  find,  from  theeyidenoe,  that 
the  property  in  dispute  was  last  in  the  peaceable  possession 
of  the  defendant,  to  give  judgment  in  his  favor,  and  order  the 
property  to  be  delivered  over  to  him,  upon  his  compliance 
with  the  requisitions  of  the  Statute.     Ibid. 

See  Former  Recovery ,  2,  3.     Frandy  1 . 
JURISDICTION. 

1.  The  Courts  of  Equity  of  the  State  of  Tennessee  have  juris- 
diction of  persons  residing  in  the  State  of  Georgia,  who  are 
parties  to  proceedings  in  that  Court,  and  who  appear  and 
answer,  and  are  heard  in  the  same. 
Loydy  Ferryman  d  Mills  vs.  Hicke- 140 

See  Executors  and  Administrators^^,  Equity,  19.  Divorce^!, 
JURY. 

1.  The  Law  providing  tliat  in  the  same  county,  the  Judge  of 
the  Superior  Court  shall  draw  a  panel  of  Grand  Jurors  and 
a  panel  of  Petit  Jurors  for  each  week  of  the  Term  of  the 
Superior  Court,  does  not  disqualify  a  Juror  from  serving 
more  than  one  Aveek  of  the  Term.  It,  at  most,  only  confers 
a  privilege  of  exemption,  which  may  bo  waived.*  And  if 
the  same  Jurors  who  served  during  the  first  week,  volunta- 
rily serve  during  a  week  intervening,  as  stated  in  the  pre- 
vious note,  and  a  defendant  in  a  criminal  case  consents  to 
be  tried  during  that  week,  and  fail  to  challenge  the  array 
of  Jurors  when  presented,  a  motion  in  arrest  of  judgment 
after  conviction  will  not  be  sustained. 
McAfee  vs.  The  State 411 

2.  A  Jury  having  had  the  ease  in  charge  for  several  hours,  and 
being  unable  to  agree,  were  informed  by  the  SheriflT,  in 
whose  custody  they  were,  that  "unless  they  should  agree 
speedily,  the  Judge  would  take  them  with  him  to  Elbert 
county,  and  that  he  (the  Judge^  was  making  preparations 
for  that  purpose  :*'  Ifeld,  that  this  was  a  sufficient  ground 
for  setting  aside  the  verdict  and  awarding  a  new  trial,  even 
though  the  representations  made  by  the  Sheriff  be  untrue. 
Gholstonvs.  Okolston 696 
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3.  In  polling  a  Jury,  the  better  course  is  to  beffin  with  a  dis- 
tinct reading  of  the  verdict  returned,  calling  Sieir  attention 
to  it^  and  then  (calling  them  icriaiim  by  name)  to  propound 
to  each  the  question,  "  What  say  you,  Mr.  J  uror,  is  this 
your  verdioli,  or  is  it  not  1"  But  where  there  is  a  genuine 
verdict  for  the  defendant^  the  question,  "Mr.  Juror,  do  you 
find  for  the  plaintiff,  or  for  the  defendant  ?'  is  equivalent, 
and  the  polling  legal.    Black  et  al,  vs,  Thornton 641 

4.  The  Jury  being  polled  in  this  form,  each  Juror  answered, 
that  he  found  for  the  defendant,  but  some  four  or  five  added, 
each  for  himself,  to  the  response,  that  "  he  was  not  satis- 
fied," or  "not  fully  satisfied,"  or  said,  "ho  was  not  fully  sat- 
isfied, but  with  the  lights  before  him,  found  for  the  defend- 
ant:" Held, 

1 .  That  freedom  from  doubt,  especially  where  the  finding 
was  for  the  defendant,  is  not  required. 
1 12.  That  a  verdict  so  rendered  is  unanimous  and  legal.    Ibid, 

LANDLORD  AND  TENANT. 

1 .  The  relation  of  landlord  and  tenant  must  exist,  to  maintain 
the  action  of  use  and  occupation ;  that  is,  there  must  bo  a 
contract  either  express  or  implied,  and  it  cannot  be  implied 
when  the  possession  is  adverse  to  the  title. 
Littleton  vs.Wynn .' 583 

LEX  FORI. 

1 .  The  grounds  of  divorce  are  regulated  by  the  lex  fori, 

Standridge  V8,  Standridge 223 

See  Contracty2, 

LIEN. 

1.  Liverj-stable  keepers  have  no  lien  as  such,  but  they  may 
acquire  a  lien  by  special  contract. 
Jackson,  Cook  (h  Co,  vs.  HoUand 339 

LIMITATION  OF  ACTIONS. 

1.  If  J.  collects  money  for  C,  and,  when  sued  by  C.  on  a  dif- 
ferent demand,  claims  as  a  credit  an  amount  paid  to  G.,  for 
C,  the  Statute  of  Limitations  will  not  interpose  to  protect 
J.  from  accountability  to  C.  for  the  money  then  collected 
and  paid  out  for  C.     CoUiM  vs,  Loyd. 825 
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2.  A  payment  made  by  a  debtor  to  one  who  is  a  merdiant, 
on  a  note  then  due  to  him,  on  the  Sabbath  day,  is  not  audi 
acknowledgment  of  the  debt  as  from  which  the  Law  will 
presume  a  promise  to  pay  sufficient  to  take  the  case  out  of 
the  Statute  of  Limitations.  The  transaction  being  in  vio- 
lation of  the  Law,  no  binding  promise,  either  express  or 
implied,  will  be  presumed  therefrom,  to  prevent  the  statu- 
tory bar  from  attaching  to  the  debt. 
Dennis  V8.  Sharman  et  aL 80'! 

See  Dower y  1. 

LIMITATIONS  OF  ESTATES. 

1.  There  being  in  a  marriage  settlement  after  the  termina- 
tion of  two  estates  for  life,  and  upon  failure  of  issue  of  the 
marriage,  a  limitation  over  *•  to  the  heirs  of  S.  A.  (the 
grantor.")  Held,  that  the  remainder-men  took  cls  Iieirs,  not 
as  purchasers.     Kinff  et.  uz,  vs,  Dunham  et  aL 748 

LIVERY  STAPLE  KEEPERS. 
See  Lien,  1. 

MISTAKE  OF  LAW. 

1.  Mistake  of  Law  is  a  good  defense  against  an  action  to  recov- 
er money,  under  a  contract  of  purchase,  where  there  is  a 
full  knowledge  of  all  the  facts ;  provided,  the  mistake  be 
clearly  proven,  and  the  plaintiff  cannot,  in  good  conscience, 
receive  the  money  sued  for.     Collier  vs.  Perkerson  et,  aL,   11* 

2.  The  defense  is  available  (the  proofs  being  clear  and  indis- 
putable,) in  an  action  brought  by  a  Sheriff  for  the  use  of  a 
defendant  in  execution  against  the  first  purchaser  at  a  Sher- 
iff's sale,  to  recover  the  difference  in  amount  between  the 
first  and  second  sale,  under  the  Act  of  the  27th  December, 
1831 ,  Cobb's  Digest,  531 .     Ibid. 

MONEY  SENT  BY  MAIL. 

See  Payment,  2. 

NEW  TRIAL. 

L  When  a  new  trial  is  moved  for,  on  the  ground  of  newly  dis- 
covered evidence,  and  the  facts  expected  to  be  proved  com- 
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8tittttlog  the  newly  dlsoovered  evidenoe,  are  stated  in  the 
afiidavit  of  the  witness,  are  strongs  and  the  verdict  rather 
preponderates  against  the  evidences  anyhow,  a  new  trial 
ougnt  to  be  granted,  if  the  newly  discovered  evidence  would 
completely  turn  the  scale.     Skarman  vt.  MorUm^^ 84 

2.  Newly  discovered  evidence,  notwithstanding  it  relates  to  the 
verbal  admissions  of  the  party,  going  to  show  that  he  has 
recovered  wrongfully,  is  a  good  ground  for  granting  a  new 
trial.     Collins  vs.  Lo^d, 196 

:3.  When  the  verdict  of  the  Jury  is  strongly  and  decidedly 
against  the  weight  of  evidence  in  a  criminal  case,  the  Court 
will  order  a  new  trial.     Aartm  vs.  ike  State KR' 

4.  When  the  verdict  is  decidedly  against  the  weight  of  evi- 
dence, a  new  trial  will  be  granted. 
DoyaULal  vs.  Smith  eL  al, 198 

o.  When  four  are  indicted  for  disturbing  religious  service,  and 
one  of  them,  who  participated  in  the  disturbance,  is  con« 
vietcd,  a  new  trial  will  not  be  granted  on  the  ground  that 
the  verdict  is  contrary  to  evidence,  there  being  sufficient 
evidence  to  warrant  the  conviction.     Stewart  vs.  the  State.  39fi 

0.  Where  all  the  evidence  has  been  allowed  to  go  before  the 
jury,  and  the  Court  is  satisfied  thst  the  verdict  is  fully  sus- 
tained by  the  proof,  and  the  ruling  of  the  Court  upon  the 
cose  is  more  &vorable  to  the  defendant  than  he  had  any 
right  to  ask  or  expect,  a  new  trial  will  not  be  granted. 
Mc  Ginniss  vs.  the  State 286 

7.  When  a  bill  is  filed  to  rectify  a  deed  of  gift,  and  upon  sat- 
isfactory proof,  supported  by  btrong  corroborating  circum- 
stances, the  Jury  decree  for  the  complainant,  and  the  Cir- 
cuit Judge  refuses  to  grant  a  new  trial,  this  Court  will  not 
disturb  the  Judgment,  especially  where  the  question  is  one 

ot  fact  only.      Webster  vs.  Brazelton  et.  al 384 

8.  Where  the  damages  are  excessive,  resulting  probably  from 
the  fact  that  the  whole  Law  of  the  case  h&s  not  been  pre- 
sented so  full  to  the  Jury  as  it  should  have  been,  a  new  trial 
will  bo  ordered.    Beggarly  vs.  Craft 809 

9.  A  new  trial  will  not  be  granted  when  the  verdict  can  be 
supported  by  the  evidenoe.    AilMfrw.  Clark  ond wtfs^ 4 .  851 
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10.  When  the  verdfot  of  the  Jury  ig  for  the  plaintiff,  and  there 
is  sufficient  evidence  to  authorize  and  require  the  Jurj  to 
so  find,  and  the  Ck)urt  below  grants  a  new  trial,  that  Judg- 
moit  is  erroneous  and  will  be  reversed. 

^  Au^iu9tm  Mannfaefwrmg  Go.  vs.  Wdthorn 365 

11.  The  interference  by  this  Court  with  the  discretion  of  the 
Ckirt  below  in  granting  or  refbsing  new  trials  is  made  a 
duty  by  the  New  Trial  Act  of  1853-^.     Ibid, 

12.  A  motion  for  a  new  trial,  on  the  ground  of  newly  discov- 
ered evidence,  is  properly  refused,  if  it  appear,  ^t,  that 
two  of  the  witnesses  whose  evidence  is  allied  to  have  been 
newly  discovered  were  subpoenaed  by  the  defendant,  and  in 
attendance,  and  that  the  third  proves  the  same  facts  as  they 
—due  diligence  not  having  been  shown ;  secondly,  that  the 
newly  discovered  evidence  is  only  cumulative ;  thirdly,  that 

'  their  knowledge,  showing  a  conspiracy  had  not  been  com- 
municated to  tne  defendant  before  the  stabbing ;  fourthly, 
that  the  newly  discovered  evidence  would  not,  probably, 
and  should  not  have  varied  the  result. 
McAfee  9$.  the  Siak 411 

M.  When  the  Law  has  been  substantially  administered,  and 
the  evidence  is  doubtful,  to  say  the  most  of  it,  the  verdict 
of  the  Jury  will  not  be  disturbed.    JIadley  vs,  EllU 492 

14.  When  the  verdict  of  the  Jury  is  strongly  and  decidedly 
against  the  weight  of  the  evidence,  and  the  Court  is  satisfied 
that  justice  has  not  been  done,  a  new  trial  will  be  granted. 
Maddox  vb.  Simmons  &  Griffin 512 

15.  There  beinff  but  one  witness  to  a  material  point  in  a  case, 
and  he  standing  self-contradicted  before  tiie  Jurv,  a  new 
trial  will  not  be  granted,  because  the  Jury  found  against 

hia  evidence.     Stroeier  ve,  Carroll 557 

M.  A  party  to  a  libel  for  divorce,  who  may  be  dissatisfied  with 
the  jfirst  verdict,  has  a  l^al  right  to  move  that  the  verdict 
be  set  aside,  and  a  new  trial  granted. 
GholiUm  vs.  Qhohton 625 

1Y.  The  Sheriff  having  a  Jury  in  charge,  represented  to 
them  that  the  presiding  Judge  intended  to,  and  was  mak- 
ing arrangements  to  take  them  with  him  to  another  conn* 
ty  ttideM  tlwy  qpeedilj  agreed  upon  ft  Tordlet.    AWythflt 
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this  was  suflicient  for  a  new  trial,  even  though  the  repre- 
iientation  were  untrue.     Ibid, 

1 8.  When  the  verdict  is  without  evidence,  a  new  trial  must 
be  granted.     Gault  tt  MePherson  vt,  Carmichael  tt  Co,,  •  787 

1 1>.  When  a  fact  is  abundantly  and  confessedly  proven  by  the 
testimony  on  both  sides,  the  admission  of  immaterial  evi- 
dence to  the  same  point,  though  illegal,  will  not  entitle  the 
opposite  party  to  a  new  trial.     Desverges  vn,  Deaverges . . .  753 

See  Criminal  Zav,  25.     Error,  3.     Newly  Discovered  Evi^ 
dence,  L     Praeiicey  7.      Verdicty  1. 

NEWLY  DISCOVERED  EVIDENCE. 

I .  When  counsel  for  movant  states,  in  his  place,  that  the  evi- 
dence is  newly  discovered,  and  the  affidavit  of  the  witness 
by  whom  the  new  facts  arc  to  be  proved,  states  that  he  had 
not  previously  communicated  the  facts  to  him,  this  is  suffi- 
cient evidence  of  its  being  newly  discovered  to  authorize  the 
Court  to  grant  the  new  trial.     Sharman  ve,  Morton 85 

See  New  Trial,  1,  2,  12. 

NOTICE. 

1 .  A  purchaser  without  notice  of  a  voluntary  deed,  is  not  pro- 
tected as  against  such  deed,  unless  both  parties  derive  title 
from  the  same  source.     Palmer  vs,  Clark  and  wife 851 

*2.  A  mere  rumor  or  vague  report  brought  to  the  knowledge 
of  a  purchaser  for  viuuablo  consideration,  at  or  before  the 
purchase,  that  there  was  an  outstanding  claim,  or  convey- 
{ince,  or  by,  or  to,  whom  made,  is  not  such  notice  as  will 
vitiate  his  title  in  &vor  of  a  volunteer. 
Black  et.  al.  vs.  Thornton 641 

*»l.  A  volunteer  will  be  preferred  over  a  purchaser  for  value 
Avith  notice  of  the  volunteer's  title.    Ibid, 

4.  Under  the  facts  of  the  case  of  Black  et.  al,  vs,  Thornton^  a 
conversation  between  the  donor  who  was  defendant  infi.fa; 
his  son  who  was  the  father  of  the  donees  in  the  voluntary 
deed,  (under  age  at  its  date,)  and  who  by  the  terms  of  the 
deed,  took  a  mufimot  in  the  property ;  the  purohaaar  aft 
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SherifTs  sale  when  the  property  was  sold,  and  a  person 
specially  selected  as  adviser  and  witness  in  the  matter,  oo- 
curringbeforc  the  sale  and  referring  to  matters  in  dispute 
in  the  case,  held  to  have  been  properly  admitted  in  evi- 
dencc,  and  considered  by  the  Jury  in  determining  the  ques- 
tion as  to  whether  the  purchaser  at  said  sale  had  notice  of 
the  voluntary  deed.     Blafk  et  al.  v$,  Thornton 64*2 

PARTIES. 

1.  In  a  suit  by  the  Sheriff  to  recover  the  bid  of  a  purchaser 
at  SheriiTs  sale,  it  is  no  misjoinder  of  parties  to  introduce 
as  usees,  the  names  of  several  plaintifis  in  Ji,  /aa.  all  of 
whom  claim  a  participation  in  the  fund  sued  for,  and  whose 
interests  are  of  the  same  nature.     Glenn  vs.  Black,  et  al. .  30^ 

2.  Parties  not  appealing  from  a  first  verdict  are  bound  by  it. 
Pierce  vs.  Cliapman  et.  ai 674 

See  Banks  and  Banking,  2. 

PARTNERS  AND  PARTNERSHIP. 

1.  When  money,  belonging  to  plaintiff,  in  the  hands  of  one 
partner  of  a  firm,  by  whom  it  was  collected  for  the  plnin- 
tiff,  is  used  by  such  partner  in  the  business  of  the  firm,  the 
firm  is  liable  to  plaintiff  for  the  same,  whether  the  money 
was  known  by  the  othor  partner  to  be  the  money  of  the 
plaintiff  or  not.      Welkvr  vs.  Wallace \ 36-2 

2.  The  liability  of  one  of  two  defendants,  depending  upon 
the  question  whether  he  was  the  partner  of  the  other,  who 
signed  a  note  sued  on  with  a  signature  purporting  to  be 
that  of  a  firm,  and  of  articles  of  partnership  between  them 
being  offered  in  evidence,  and  their  execution  provrii,  it  is 
not  competent  for  the  defendant,  resisting  a  recovery 
against  him,  on  cross-examination  to  ask  the  witness  who 
provcfl  the  execution  of  the  articles,  what  was  said  b<»tween 
the  parties  contracting,  immediately  after  the  execution  of 
the  articles,  as  to  reason  why  a  firm-name  was  not  adopted, 
and  also  as  to  the  right  of  one  partner  to  sign  the  name  of 
other.     Pursebj  vs.  Bamsey 40? 

3.  In  such  a  case,  it  is  competent  for  the  plaintiff,  by  proving 
dealings  of  the  defendants  with  oUier  persons,  bef^ire  the 
making  of  the  note  sued  on,  to  show  dealings  on  joint  ao- 
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county  the  use  of  a  firm-name,  and  its  recognition  bj  both 
parties.    Ibid, 

4.  It  is  not  necessary  that  a  firm-name  bo  inserted  in  the  arti- 
cles of  partnership.  The  name  in  which  their  business  is 
done,  and  by  which  they  are  generally  known,  becomes  le- 
gitimately their  firm-name.    Jhid. 

'},  Declarations  of  one  partner,  in  the  course  of  casual  conver- 
sations, are  incompetent  to  show  either  a  dissolution  of  a 
partnership,  or,  (if  that  were  established  by  other  evidence,) 
to  affect  parties  not  present,  with  notice  of  a  dissolution. 
Public  or  personal  notice  of  a  dissolution  of  a  co-partner- 
ship once  existing,  is  necessary  to  affect  persons  not  pre- 
viously dealing  with  the  firm.    Ilnd, 

iy.  Three  persons  being  partners  in  mercantile  business,  evi- 
dence that  one  of  them  sold  out  his  interest  in  the  stock  of 
goods  on  hand,  but  not  in  the  notes,  accounts,  and  other  as- 
sets of  the  firm,  to  a  fourth  party,  who  formed  a  new  mer- 
cantile partnership  with  the  other  two  under  a  different 
firm,  style  and  name,  is  not^er  se  proof  of  a  dissolution  of 
the  first  partnership.     Codj/  vs.  Cody  et.  al. 611' 

PAYMENT. 

1.  A  Clerk  of  the  Saperior  or  Inferior  Court  is  not  authoriz- 
ed, by  Law,  to  collect  money  on  judgments  or  executions 
obtained  in,  or  sued  out  of,  their  respective  Courts,  and 
a  payment  made  to  a  Clerk,  on  a  judgment  or  execution,  is 
not  good  as  a  payment  against  the  plaintiff. 
The  Bank  of  Qwrgetown  v«.  Ault  A  Ault 869 

*l.  Money  sent  by  mail  to  a  creditor  is  no  payment,  unless  the 
debtor  have  express  authority  to  send  it  in  that  mode,  or 
such  authority  can  be  inferred  from  a  usage  in  business  to 
that  effect.    Morton  vs.  Morris 378 

'^.  ThsX  a  note  was  given  as  a  payment,  and  not  as  a  mere 
memorandum,  may  properly  be  inferred  from  a  receipt 
given  therefor,  in  which  the  note  is  treated  the  same  as 
money  paid  at  the  same  time,  and  from  the  fact  that  two  and 
a  half  years  elapsed  before  any  attempt  is  made  to  treat  it 
other  than  as  a  payment.    Mosel^  et.  al.  vs,  Fiojfd  et,  al. , .  664 

PERJURY. 

1.  AnaotionofTre8passwa8broughtbyA.againstB.forfordbly 
entering  upon  bui  premises,  and  catting  down  and  carrying 
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off  his  timber  trees,  and  removing  his  fence  and  gate.  C. 
was  examined  as  a  witness  in  the  case,  and  not  only  testi- 
fied as  to  the  particular  injury  charged  in  the  case,  but  al- 
so as  to  the  damage  done  the  phuntiff's  stodc ;  denying 
that  he  (the  witness)  had  any  interest  in  the  same.  HtlS^ 
that  all  these  statements  were  material  in  the  case,  and 
that  if  he  swore  knowingly,  wilfully,  absolutely  and  £iilsely, 
as  to  any  of  them,  he  was  guilty  of  perjury. 
Salmona  v$,   Tait 87« 

PLEADING. 

1 .  Pleas  of  in&ncy ;  non  utfaetwn^  and  want  of  consideration 
in  and  to  the  note,  or  cause  of  action  on  which  a  judgment 
is  rendered,  are  not  proper  replies  to  a  suit  on  the  Judg- 
ment.    Skarman  vs.  Morton 34 

Sit  Contract,  1. 

PRACTICE. 

1 .  When  the  presiding  Judge,  in  the  absence  of  the  narty  for 
whom  th?  motion  for  new  trial  is  made,  has  a  douot  wheth- 
er the  additional  evidence  stated,  is  newly  discovered,  the 
Court  ought  to  grant  the  Rule  NUi^  so  as  to  give  the  par- 
ty an  opportunity  to  be  heard  on  that  subject. 
Sharman  vs.  Morton 34 

'Z.  It  is  an  extreme  case,  which  will  justify  the  Court  in  dis- 
missing the  plaintifTs  case  for  not  answering  interrogatories 
filed  by  defendant  un^r  the  Acts  of  1847  and  1850— -es- 
pecially where  service  has  been  made  on  counsel  only — the 
party  having  removed  beyond  the  jurisdiction  of  the  State, 
and  to  parts  unknown,  before  the  filing  of  the  interrogato- 
ries. It  would  be  better,  generally,  in  the  first  instance,  to 
impose  terms  less  stringent.     Dawson  vs.  Callaway 47 

3.  When  a  case  has  been  withdrawn  or  dismissed,  without  a 
finding  by  the  Jury  on  the  facts  on  which  the  defense  rests, 
and  the  Court  below  allows  it  to  be  reinstated,  this  Court 
will  not  interfere  with  that  discretion. 

Vamant,  Jones  d:  Co.  vs.  Arnold,  Hamilton  and  Johnson^  210 

4.  If  no  plea  is  filed  at  the  appearance-term,  the  case — under 
the  Act  of  1799 — is  in  default^  and  the  Court  has  a  right,  if 
it  be  insisted  upon,  to  require  the  cost  to  be  paid  before  the 
default  can  be  opened. 

JokntOBf  MUckeli  d:  Co.  vs.  JDurham^  AUsng  d:  Co S85 
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5.  If  the  general  issue,  or  any  other  plea^  has  been  iiledy  and 
the  defendant  claims  the  right  to  amend  his  answer  by  fil- 
ing an  additional  plea,  the  Court  has  the  right  to  exact  the 
cost  as  the  price  of  this  privilege  and  to  reject  the  plea,  if 
it  be  not  paid.     Ibid, 

0.  Commissions  to  take  the  depositions  of  witnesses,  in  an- 
swer to  interrogatories,  being  returned  into  Court,  and 
opened  more  than  one  day  before  the  cause  was  called  for 
trial,  a  party,  who  upon  inspection  of  the  papers  so  return- 
ed endorsed  upon  them  certain  objections  in  writing,  (for 
causes  other  than  irrelvancy,)  but  does  not  call  the  attention 
of  the  Court  to  them  before  the  cause  is  submitted  to  the 
Jury,  is  not  entitled  to  be  heard  upon  them,  when,  in  the 
progress  of  the  cause,  the  depositions  are  offered  in  evi- 
dence. The  objections  must  not  only  be  "  taken*^  but  "(fe- 
termined^^  before  the  cause  is  submitted  to  the  Jury.  The 
onus  is  upf)n  the  party  objecting,  to  invoke,  in  due  time,  the 
judgment  of  the  Court  upon  his  objections. 
Ghohton,  vs.  GhoUton 825 

7.  The  Court  below  commenced  the  final  charge  to  the  Jury 
l)efore  twelve  o'clock  on  Saturday  night,  and  concluded  it 
atler  that  hour.  The  Jury  remained  in  their  room  until  af- 
ter the  Sabbath  had  passed  away,  and  then  returned  their 
verdict :  Held^  that  this  does  not  vitiate  the  verdict,  not- 
withstanding there  may  be  reason  to  believe  that  they  came 
to  an  agreement  on  the  Sabbath  day,  and  notwithstanding 
the  Judge  caused  the  Jury,  by  consent  of  parties,  to  come 
into  Court  on  the  Sabbath,  but  upon  the  withdrawal  of  the 
consent  by  one  party,  remanded  them  before  the  verdict 
had  been  read.     Ibid, 

M.  Notwithstanding  prooeedinfls  have  been  irregularly  con- 
ducted, yet,  if  no  principle  nas  been  violated  or  right  in- 
fringed, and  the  parties  have  reached  the  same  result  as 
they  would  have  attained  if  everything  had  been  formally 
transacted,  the  matter  will  not  be  disturbed. 
Barktdah  vt.  Smith,  BeU  A  Co 671 

\K  Wheroy  in  a  contest  for  the  administration  of  an  estate,  the 
sole  distributee  of  which  was  an  infiut,  the  record  of  a 
judgment,  in  the  same  Court,  and  between  the  same  par- 
tics  being  offered  in  evidence,  it  was  not  error  in  the  Court 
to  refuse  an  application  of  oounael  objecting  to  its  admia- 
sion,  to  suspend  the  cause  on  trial,  and  allow  him  time  to 
except  to  the  judgment  offered  in  evidence^  and  obtain  a 
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9upere$dHt$^  with  a  view  to  its  exduslmi  as  evidence. 
WdUonvs.   Wamoek W4 

10.  In  ex  parte  prooeedings,  under  special  authority,  great 
atrictness  is  required. 

D^Antignae  ve.  City  Council  of  Augusta 700 

11.  In  proceedings  under  Statute  authcmty,  whereby  a  man 
may  be  deprived  of  his  property,  the  Statute  must  be  strict- 
Iv  pursuedf.  Compliance  with  all  its  prerequisites  must  be 
shown.    Ibid. 

See  Criminal  Law,  12,  14.      Witneu,  6. 

PRACTICE,  SUPREME  COURT. 

See  JBquity,  8,  20.     New  TWa/,  7.    Practice,  3. 

PRISON  BOUNDS. 

1.  When  one  is  arrested  under  Ca.  Sa.  and  fives  bond  for 
prison  bounds,  and  subsequently  escapes  Uiercform,  the 
tact  that  the  plan  of  the  prison  bounds  has  not  been 
returned  and  recorded  on  the  Minutes  of  the  Superior  and 
Inferior  Court  as  requiied  by  the  Statute,  does  not  affect  the 
validity  of  the  bond.     Galloway  et.  al,  ve.  Camp 586 

PROCESS. 

1.  Writing  and  sisning  a  proceess  on  a  separate  paper  from 
that  on  which  Uie  original  petition  is  extended,  and  then 
placing  the  paper,  containing  the  process,  loosely  within 
the  folds  of  the  petition,  is  not  a  compliance  with  that  pro- 
vision of  the  Judiciary  Act  of  1799,  which  requires  that 
process  shall  be  **  annexed*'  to  the  petition.  The  process 
must  be  extended  on  the  same  paper  on  which  the  petition 
is  written,  or  if  on  a  different  paper,  the  two  must  be  firmly 
united  by  wax  or  tape,  or  in  some  other  secure  method. 
Ballardve.  Bancroft. 50:i 

%  The  delivery  of  a  copy  of  the  process,  with  a  copy  of  the 
petition  to  the  defendant,  is  essential  to  perfect  service,  and 
to  give  the  Court  jurisdiction  of  the  case.    Ibid. 

POLLING  JURIES. 

See  Jwry,  8,  4. 
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POSSESSORY  WARRANT. 

I.  An  order  of  Magistrates,  or  of  a  Magistrate,  before  whom  a 
possessory  warrant  is  returned,  dismissing  the  warrant,  with- 
out any  reason  stated  in  the  order,  or  appearing  in  the  re- 
cord,  will  not  be  regarded  as  an  adjudication  of  the  right  of 
possession  in  favor  of  the  defendant,  but  as  a  non-suit,  or 
dismissal  in  the  nature  of  a  non-suit. 

JRoaeberry  vs,  JRoteberry 122 

3.  It  is  the  duty  of  the  Magistrate,  or  Magistrates,  trying  such 
a  case,  (unless  it  be  dismissed  on  motion  of  plaintiff's  coun- 
sel, or  by  reason  of  some  defect,  or  informality,  without  a 
decision  on  the  merits,)  if  they  find  from  the  evidence,  that 
the  property  in  dispute  was  last  in  the  peaceable  posses- 
sion of  the  defendant,  to  give  judgment  in  his  favor,  order 
the  property  to  be  delivered  over  to  him,  upon  his  compli- 
ance with  the  requisitions  of  the  Statute.    Ibid. 

II.  If  it  appear  that  father  and  son  live  together  on  the  premi- 
ses of  the  father,  where  there  are,  also,  certain  slaves,  pre- 
viously the  property  of  the  father,  and  in  his  exclusive  pos- 
session, but  placed  by  him  under  the  control  and  manage- 
ment of  the  son;  and  if  he,  capriciously,  leave  the  premises, 
taking  the  slaves  with  him,  the  father  is  entitled  to  the  res- 
titution of  them  under  a  possessory  warrant.    Ibid. 

4.  The  presumption  of  Law  is  against  the  freedom  of  negroes, 
held  in  servitude ;  and  if  the  plaintiff,  in  a  Possessory  War- 
rant, make  a  prima  fticie  case  of  rightful  possession  of  ne- 
groes, it  is  not  competent  for  the  Magistrates'  Court,  before 
whom  such  warrant  may  have  been  returned  for  trial,  to 
hear  evidence  of  and  to  adjudicate  the  freedom  of  such  ne- 
groes.    Cone  vs.  Force 828 

PROMISSORY  NOTES. 

1.  Defendants  negotiated  notes  with  the  following  endorsement 
on  the  back:  "For  value  received  we  assign  the  within 
notes  to  A.,  J.  dc  H.,  and  H.  E.,  D.  6c  Co.,  waiving  de- 
mand and  notice,  and  guarantee  the  payment  of  the  same." 
Held,  that  the  defendants  are  liable  on  said  notes  as  indor- 
sers. 

VanzanC,  Jomm  A  Co.  vs.  Arnold^  HmmiUon  it  J^kman, . . .  210 

2.  When  the  plaintiff  does  not  rest  his  right  to  recover  on  the 
ground  that  he  is  an  innocent  holder,  and  without  notice, 
and  the  note  is  payable  to  bearer,  and  seeki  •reoovaiy  on 
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the  merits  of  the  oontncty  the  defendant  cannot  inquire  in- 
to the  title  for  the  single  purpose  of  defeating  a  recovery. 
Hamhright  V9,  Stover 300 

RAIL  ROADS. 

1 .  A  wood  pile  of  the  Macon  &  Western  Railroad  Company 
took  fire,  from  the  engine  passing  or  standing  near  it,  at  the 
Jonesboro'  Station,  and  the  fire  communicated  from  the 
wood  pile  to  the  plaintifTs  house  and  destroyed  it.     ffeld, 

1 .  That  the  Road  hod  the  right  to  have  the  wood  pile  at  that 
Station,  in  such  quantities  and  to  such  extent  as  its  agents 
or  eniployees  thought  proper,  d^. 

2.  That  it  is  error  in  the  Court,  after  laying  down  the  rule 
of  defendant's  liability  correctly,  to  add  a  qualification  that  has 
the  effect  of  negativing  such  rule. 

3.  To  make  the  Rcmd  liable  for  the  burning  of  the  house, 
it  must  be  shown  affirmatively,  that  a  fire  originated  from 
some  act  of  gross  neglect,  or  carelessness  on  the  part  of  its 
agents  or  employees. 

Macon  and  Western  Railroad  v».  McConnell. 133 

REFORMATION  OP  DEEDS. 
See  Equity,  d4. 

REVERSION. 
See  Action,  1. 

RIOTOUS  HOMICIDE. 
See  Criminal  Law,  7. 

SABBATH  DAY. 

1 .  A  payment  made  by  a  debtor  to  one  who  is  a  merchant,  on 
a  note  then  due  to  him,  on  the  Sabbath  day,  is  not  such  ac- 
knowledgement of  the  debt  as  from  which  the  Law  will  pre- 
sume a  promise  to  pay  sufficient  to  take  the  case  out  of 
the  Statute  of  Limitations.  The  transaction  being  in  vio- 
lation of  the  Law,  no  binding  promise,  either  express  or 
implied,  will  be  presumed  therefrom,  to  prevent  the  statuto- 
ry bar  from  attaching  to  the  debt. 
Dennii  vs.  Shartnan  et,al 007 

See  Practice^  7. 
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SALE. 

1  When  goods  arc  sold,  and  nothing  is  said  as  to  the  time  of 
delivery,  or  the  time  of  payment,  and  every  thing  the  sell- 
er has  to  do  with  them  is  complete,  the  property  vests  in 
the  buyer — the  seller  being  bound  to  deliver  them  when- 
ever they  are  demanded,  upon  the  payment  of  the  price — 
the  buyer  having  no  right  to  the  possession  of  the  goods 
till  he  pays  the  price.     Alien  vs.  Hollis 148 

'2.  Tlic  assent  of  the  vendee  to  take  the  specific  chattel,  and  to 
pay  the  stipulated  price,  is  equivalent  to  his  accepting  pos- 
session ;  and  the  effect  of  the  contract  is,  to  vest  the  chattel 
in  the  buyer,  ^.     Ibid. 

•{  "  The  condition  of  the  above  and  forcing  obligation  is 
such  that,  whereas  the  said  Zadock  Ford  has  this  day  taken 
possession  of  the  money,  notes,  accounts,  books,  eoods,  and 
every  thing  belonging  to  the  late  firm  of  Ford  dc  Speer, 
and  agrees  to  pay  all  the  firm  debts.  Now,  should  the  said 
Zadock  Ford  pay  all  the  demands,  debts  or  claims  against 
said  firm,  or  cause  it  to  be  done,  and  save  the  said  Hugh  L. 
Speer  harmless,  then  this  bond  to  be  null  and  void,  other- 
wise to  remain  in  full  force  and  virtue."  Held^  Ist.  Tliat 
this  was  a  sale  by  Speer  to  Ford,  and  not  an  assignment  in 
trust.  And  2d.  That  being  a  sale,  Speer  was  a  specialty 
creditor  only,  and  entitled  to  damages  to  the  extent  of  the 
firm  debts  which  he  had  paid.     Speer  vs,  Wilktn$ 280 

4.  The  plaintiff  brought  suit  against  defendant  on  account,  in 
which  were  charged  articles  as  sold  to  defendant  "  per  Pate" 
and  "  per"  others.  In  proof  of  the  account,  plaintiff  intro- 
duced his  book  of  original  entries  in  evidence,  and  proved 
that  he  kept  correct  lK>oks.  Held,  in  the  absence  of  proof 
to  the  contrary,  that  the  presumption  was  that  the  goods  so 
charged  were  sold  to  defcndan.t.     Chastatn  ts.  Brown 346 

SET-OFF. 

See  Equity,  1,  2.     Contract,  1. 

SEPARATE  ESTATE. 

I .  The  5th  and  0th  items  of  Testator's  Will  are :  5th,  "I  give 
to  my  son-in-law,  John  Thrash,  the  sum  of  five  dollars,  and 
no  more,  of  my  estate,  both  real  and  personal,  for  his  full 
share."  0th.  ''1  Will  that  my  beloved  dauffhter,  Mary  B. 
Traoh,  that  she  shall  keep  the  negroes  ahe  has  now  in  her 


INDEX.  801 


SURETIES  AND  INDORSERS. 

..  B^ore  a  surety  can  be  discharged  on  account  of  indulgence 
given  to  the  principal,  the  creditor  must  know  that  the  sure- 
ty is  such.     Howell  vs.  Lawrtneeinlle  Manufacturing  Co 66i^ 

.  Does  the  remedy  given  by  the  Act  of  26th  December, 
1826,  to  sureties  and  indorsers  to  compel  suit  on  notes  (by 
/Diving  notice,)  to  be  brought  within  throe  months,  or  they 
Ido  discharged,  affect  the  ctontract,  or  go  only  to  the  remedy  ? 
Query. 
Vamantf  Jonei  <fe  6'o.   V9.  Arnold^  Hamilton  tf:  Johnson..  210 


tSee  City  Ordinances^  1. 


TAXES. 


TITLE. 


"When  lands  of  the  Uiiitod  Stiites  in  the  State  of  Alabama 
ttre  entered,  and  paid  for  to  the  officers  appointed  by  Law 
for  that  purpose,  the  certificate  givon  by  the  Receiver  to  the 

Surehaser,  (although  no  patent  appears  to  have  issued,)  is 
ufficient  evidence  of  title  to  the  land  thcn^ui  named  in  the 
liolder  t<)  enable  him  to  sue  for,  recover  and  hold  such  land 
tinder  the  same,  according  to  the  laws  of  force  in  that  State. 
JHoore  OS.  Coulter 278 

^n  exemplified  copy  (conforming  to  the  provisions  of  the 
^ct  of  Congress)  of  a  t<'stamentary  paper,  executed,  pub- 
lished, probated  and  recorded  as  a  last  Will  and  Testament 
in  the  State  of  MarylaiKi,  may  l)i*  a  good  muniment  of  title 
to  rwil  estate  in  G«H)rgia,  even  though  the  Will  was  neither 
probated,  nor  recorded  in  this  State. 
J}oe  ex  dem,  Doohj  ks.  Roe  (&  McCurley 5^3 

If  a  voluntary  deed  for  slaves  Vie  signed,  sealed  and  attest- 
ed, but  not  then  delivered  by  the  donor  to  the  donee,  or  to 
any  other  person  for  him,  and  if,  before  the  delivery  of 
such  tieed.  a  third  pi^rstm  purchase  said  property  from  the 
Sheriff  who  had  levied  on  it  as  the  property  of  the  donor, 
adv(>rtised  and  exposed  it  legally  to  public  sale,  or  from  the 
grantor  for  a  valuable  consideration,  such  purchaser  ac- 
quires a  legal  title  to  the  slaves,  as  against  the  volunteers 
to  whom  the  deed  was  delivered  afler  such  purchase,  wheth- 
^er  the  purchaser  had  notice  of  such  previous  signing,  seal- 
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be  might  convey  and  deliver  her  in  accordance  with 
original  promise.     Lemon  vs.  Wright 317 

TRUSTS. 
Epdty,  14.     Gift,  3,  4. 

USE  AND  OCCUPATION. 
LmMordand  Tenant,  1. 

VERDICT. 

IB  the  verdict  is  for  an  amount  greater  than  the  evi- 
IB  warrants,  the  excess  must  be  remitted,  or  a  new  trial 
be  granted.     Loyd,  Ferryman  d:  Mills  vs.  Hicks 140 

first  verdict  binds  the  party  not  appealing  from  it. 
te  vs.  Chapman 674 

Practice,  7.      Wills,  1. 

VOLUNTARY  CONVEYANCE. 

larty  claiming  title  to  property  by  deed  of  gift,  is  de- 
linated  a  volunteer,  and  a  subsequent  purchaser  for  a 
lable  consideration,  without  notice  of  the  voluntary  con- 
inoe,  is  preferred  in  Law  to  the  volunteer ;  but  if  he  had 
oe  b^re  he  purchased,  the  volunteer  will  be  preferred 
rbim.     Black  et  al.  vs.  Thornton 641 

Title,  4. 

WAIVER. 

len  one  of  the  distributees  of  an  estate  consents  to  take 
portion  of  property  allotted  to  him,  though  unequal  in  val- 
it  is  a  waiver  of  any  objection  for  wantof  a  just  division. 
Hrpes  vs.  Desverges 753 

WARRANTY. 

general  warranty  of  soundness  does  not  extend  to  fii- 
r oasaalties  of  parturition.    Hambright  vs.  Stover 300 
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WIFE'S  EQUITY. 
Sre  Equity,  5,  6,  7. 

WILLS. 

l.Tho  9th  item  of  testator's  Will  is  as  follows:  "At  mj 
death,  I  give  and  bequeath  to  my  beloved  wife,  Elizabetl 
BoyiUon,  during  her  life-time  or  widowhood,  the  West  ho) 
of  my  land,  with  a  good  horse  and  farming  tools  for  oni 
horse ;  two  cows  and  calves,  and  one  year's  provision  f« 
the  family,  and  household  and  kitchen  furniture,  suffieicn 
for  the  use  of  the  family ;  one  bed  and  bedstvad,  for  the  us 
of  the  four  younger  children ;  and  one  cart  and  oxen,  for  th 
use  of  the  family  ;  also,  Solomon's  labor  is  to  go  to  rais 
the  children.  ^\  hen  the  youufjt'st  becomes  of  age,  he  shal 
be  the  property  of  my  wife,  Elizabeth  Hoynton,  and  alw 
Floyd,  a  negro  boy,  and  fifty  dollars,  for  the  use  of  the  fann 
ily."  The  intended  dispcisition  as  to  Ployd  being  equivc 
eal,  imd  parol  testimony  being  Ii4  in  to  shmv  what  was  th 
inUMition.  //e/rf, 
L  Thai  the  verdict  of  the  Jury  must  be  on  the-  parol  test 

mony,  aud  not  upon  the  sense  of  the  words  uf  the  Will. 

Doyal  *  t,  af,  vs,  Smifk  et,  at , 

See  Separate  Estate,  1.      Tttle,  2. 

WITNESSES. 

1.  Being  an  Attorney  in  the  cause,  docs  not  render  a  witnea 
incompeti'ut,  he  not  having  testifuMl  t«»any  fact  (leriv<Mi  fror 
his  client,  or  during  the  existence  and  by  reason  of  the  rek 
tion  of  client  and  Attorney.     Sharinnn  vs.  Mnrt^iu 

2.  The  Sheriff  who  sues  a  purcha"<er  to  recover  a  bid  at  She] 
ifPs  s.ile,  is  an  incompetent  witness,  unless  iiulenniifie 
against  the  cost.  Otherwise  as  to  a  Deputy  Sheriff,  wh 
neither  made  the  sale,  nor  is  a  party  to  the  suit. 

Glenn  t's  Black  et.  al 

l\.  On  a  motion  to  the  C'ourt  to  dismiss  an  action  at  Law,  Ix 
cause  no  process  had  been  annexed  to  the  orijrina]  petitioi 
and  none  appearing  by  inspection  «>f  the  petition,  the  Clerl 
whose  duty  it  was  to  annex  tlie  pr*»eesif.  is  an  incompetcii 
witness  to  provi*  th;it  that  duty  had  bei'u  p»'rtormed. 
Ballard  rs.  Bancroft 
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lersoiis  I>oin;j  suocl  as  partners  on  n  promissory  noU', 
by  n  firm  n.iiiio,  and  om»  of  the  throe  having  pleaded 
it  factuhi,''  whilst  the  otlier  two  made  default ;  one 
.wo,  .so  ill  default  is  incompetent  on  the  score  of  in- 
ns a  witness,  to  prove  the  liability  of  the  party  plead- 
.  est  ftrcftnti .     Cotfif  r,s.  Cothj  et.  al 619 

lie  of  Law  is,  that  the  credibility  of  a  witness  is  a 

to  be  determined  by  the  Jury.     Stroziervn,  CarroIL  557 

the  object  of  a  cross-examination  is  to  show  bias  or 
;  80  OS  to  impeach  the  witness,  great  latitude  ought 
Jlowcd  by  the  Court,  and  questions  if  answered  in 
rmative  that  might  tend  in  that  way,  is  not  objec- 
B.     Floyd  r»,  Wallace 688 

Iminal  Law^  9,  13,  24. 
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